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Hyde againſt the Dean and Chapter of Windſor. Cart 1, 
Laſtey Term, 37. Eliz. Roll 162. | 


RROR upon a judgment in the common pleas, in a writ The aſſignee of 
| of covenant, the caſe was: Ihe dean and chapter, 30. Hen. 8. « term is not 
let an houſe to A. for years by indenture, and A. co- — wars 
enanted to repair the houſe at all times neceſſary during the nne 
erm. A. grants his eſtate to Hyde, and dies. And againſt Hyde happened pre- 
r not repairing, covenant was brought, who pleaded, % non vious to the af- 
dermifit domum pradiflam eſſe * * et ruinoſam, at any time pe pro- 

eceſſary, &c. And hereupon iſſue was joined, and found for nu On OO 
ie plaintiff, and adjudged for him, and error thereof brought. tun with the 

HE FIRST ERROR aſſigned was, That this action lies not land. 
gainſt the aſſignee, in regard he did not covenant for himſelf Poſt. 552. 
nd his aſſignees, and therefore it determines by his death.— Rell. Ab. gar. 
Aw and FENNER agreed, that this covenant ſhall not bind Nr, 159. 399+ 
onger than during the life of the leſſee himſelf ; as Dyer 114. a 8 Jones, 223. 
eſſor covenants to pay all quit- rents during the term, the leſſor N 
dies: no action lies for any quit- rents after his death. 1. Salk. 199. 

But Gawy ſaid, it did not appear here but that the leſſee is Hod 175. 
yet alive; for he doth not aver that he is dead, and otherwiſe it Pougl. 461. 
ſhall not be intended that he is dead. | 
But FENNER & contra therein; becauſe it is to enable the plain- (a) vice 
iff to the action, he ought therefore to aver it. But they all held, Smith's cafe, 
hat covenant lay in this caſe againſt the affignee by the 32. Hen. 8. 3. Burrow | 
34: for it is a covenant which runs with the land; but other- 777% =_ 
ile it were, if it were to build a new houſe (a). 

A SECOND ERROR aſſigned was, That here was not any iſſue ique on a ne- 
oined, for it is non permiſit domum efſe diſcoopertam ad aliquod ten: pus gative pregnant 
eceſſ. quaſi diceret, that it woul:" be ſometimes neceſſary to ſuffer held good ater 
he houſe to decay.—But THz CouRT held it to be only an iſſue g — 87. 

uisjoined, and fo aided by the ſtatute: wherefore it was ad- Cro. Car. 313. 
Journed (6). J | 


(5) The Judgment was aftirmed Poſt, gg. 


Banks againſt Whetſton. —_— 
Hilary Term, 37. Eliz. Roll 614. 
I ETINUE of money (not in a bag or cheſt); and it was there- An aon of 
upon demurred, whether the action lay. — And, without ar- 4% does not 
zument, adjudged for the defendant, that the action lay not: for , 1 
dor, 394+ Co. Lit. 286. Cro. Jac, 39. Dyer, 22. 2. Bulſt. 308. 1. Roll. Rep. 59. Noy, 13. 


CRO. ELIZ. PART I, I i detinue 
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5 
3 detinde ought always to be of things certain, and which may be 


War ra ron. known to be delivered; and moneys are incertain, and one piece 
cannot be known from another. And therefore, in an appeal of 7 
robbery tor money, if the deſendant gages hattaiie it is no plea, } 

that he was taken with the matrour ; for the mainour cannot be of 

a thing not to be known. | 4 


Cr 3. Humphrys' Caſe. 
An indiment 10HN HUMPHRYS was indicted upon the 8. Hen. 6. c. 9. of 


Gn 4 g. ] forcibly entering into a cloſe called Serjeant Hern's Cloſe in B. 
„ Hern's in the county of Lixce/n. — SHURLEY took. exceptions thereto, % 
cia is ſuffi--that it was incertain ; fo is there cannot be any reſtitution: but 
cantly u be ought to have faid, that the cloſe contained 20 acres of land, 
place. more or leſs, as in truth it was.—Sed non allocatur. ForPornamy 
Ante, 116. 235 ſaid, it had been adjudged, that an cecliane firme lay of a claſe 
17. Co. j Well enough, and therefore a fortior: upon an indictment. 1 
1. Term Rep. ; 9 
21. 3 Norton againſt Riſhden. | 1 
Trinity Term, 37. Elix. Rall 483. 4 

The acceptance FYEBT upon an obligation conditioned, that if he appeared be- 
A ag > D fore the plaintiff = D. ſuch a day, that then, — (which 
charge an obli- Was at the commiſſaries court in Oxford). The defendant faith, that 
gation t do he appeared before the plaintiff at S. before the day, which he ac- 
anocher. cepted of, and allowed for his faid appearance to be at D. G. 
Co. 9. 79-3 And it was thereupon demurred, and without argument adjudged 
Ante, 15. Pi. 5. for the plaintiff, becauſe the condition was to do a collateral 
thing ; and the acceptance of another thing cannot diſpenſe there -=. 


with, nor is a diſcharge of the obligation. Dyer, 1. - 


- 0 — 
— — 


4 
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Cate So Framſon azainff Delamere. 
| Trinity Term, 37. Eliza. Roll 1079. 
If a man be- A SSUMPSIT. And declares, whereas one Adderley levied 2 


comes bail in plaint before the theriffs in the Campter of Lenden againſt one 
the ſheriff's Nals, which hi was thereuponarreſted and nnprifoned until 
Re the plaintiff, at the defendant's requeit, became bail for the ſaid 
derley, ard the Malus; that the defendant afſumed to the plaintiff to fave him 
plaintiff reco- harmieſs from that bail : and alledgeth further, that the ſaid Aa- 
vers aga'nit the 4% was condemned at the ſuit of Zdderlcy, and that upon a ch 
133 awarded againſt him, it was returned, nor eft indentus. Wheie- 
bye, the bait, upon the plaintiff was taken in execution upon this judgment, 
being in execu- 9u0u/que he paid the ſaid condemnation. 

tion, and hav- "The defendant pleaded non afſſump/it. 

ing paid the It was found, that the faid Adderley levied a plaint againſt the 
ene? i oo, ſaid Alalyns, win was arreſted thereupon, and the plaintiff, at the 
from a thiig defendant's requett, became bail for him at the ſuit of Adderley: 
perion who has and that afterwards the ſaid Adderley declared againſt the ſaid Ma- 
promiſed to fave ng by the name of V. Adderbye, and thereupon recovered, and 
2 9 the plaintiff upon it taken in execution by reaſon of that bail: 
— dane and that the ſaid Addcricy had not been known by any other 
be intended 5 | | 

te ſame perſon; but he may recover it bac from the plaintiff 
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Z 
iy be name than Adderley. And if upon the matter the plaintiff be one- F 3 
piece Cal in lege ut manucaptor Malyns, upon that judgment, they fu, 
al of round for the plaintiff, and aſſeſs for damages 801. Et ſi non, &c. | 
plea, 3 hey found for the plaintiff, and aſſeſs for damages 1 d. 


be ot 1 And hereupon, after argument, the opinion of THE COURT 


ras, That he was not oxerabilis in lege, Sc. fo he had but a 

eenny damages. For the bail was at the ſuit of Adderley, and. 

rom him the defendant was to fave him harmleſs : but this con- 
9. of emnation was at the ſuit of Adderbye, who is another perſon, 
n D. nd cannot be intended all one; and he was not bail to that ſuit, 
zreto, Wand therefore not encrabilis in lege thereto. 
but But this appears to be but the default of the clerk, which perad- 
land, enture might be amended, if the record were before us: becauſe 
HAM t is but the variance of one letter of the bail from the plaint, 


which is in nature of an original. But yet it cannot be now 
amended by us, becauſe we have not the record here; nor are 
ve judges of the ſaid record, and therefore he never was in law- 
ul execution thereupon. | 
But yet in regard the ſerjeant took him in execution by pro- co. Jac. 87. 
eſs of law, that peradventure ſhall diſcharge him of the falſe im- 4.81.Com.2$8. 
priſonment (a) f 
And the plaintiff, for the money which he hath paid to 4dderlcy ta) 2. Hawk. 
hereupon, in diſcharge of that execution, ſhall have an accompt 133. | 
zgainſt Adderley to have it again, Wherefore, &c. 
But THE Cour gave not any judgment for the plaintiff, al- 
hough it is clear; becauſe the adam had pleaded non afſump- 
it, and it it is found quid aſſumpit: and although there is not 
any breach of promiſe, nor any damage to the plaintiff ; yet the 
plaintiff upon this verdict hall recover the 1d. damage found by 
he jury. But let him adviſe himſelf firſt, how he take any judg- 2 
ent thereupon. : 


Denyſon againfl Burgh. CAR 6, 


ö 1 X : 

* A CTION upon the caſe for theſe words: “ I have a matter Words import- 
until « againſt Denyſen the plaintiff, who hath ſtolen by the high- beugte, 

e ſaid vay-fide.” After not guilty pleaded, and found for the plain- — 5 

- bim if, it was moved in arreſt of judgment, that the action lay not adienable. 

| 1a or theſe words: for it ſhall not be intended by them, that he 


ommitted any robbery, or felony, for he might ſteal ſticks or 
ſtones, &c,—And. of that opinion was THE COURT ; wherefore 


m—_— was adjudged for the defendant. 

G Coneſbie again Ruſky. cn 7+ 
the 

at the T was held by Poen ax and FENNER upon evidence, that where If be huſband 

ferley: the baron was ſeiſed of a manor in right of his feme, and let a * hd of 2 

| Me: - manor grants 


opyhold, parcel thereof, for years by indenture, and died, that an efchested 
t ſhall not deſtroy the cuſtom as to the feme ; but that, after the copybold, the 
leath of her baron, ſhe might demiſe it by copy as before. The wiſe, after his 
ame law is, if tenant for lite of a manor lets a copyhold, parcel Kath, may 


df the manor, for years, and dies, it ſhall not deſtroy the cuſtom . 4 — 


| — Cid. Ten, 300, 
$ to him in reverſion, 2. Roll. 274.” 


Douglas, 7:6, 3, Bac, Abr. 307. Cowp. 201. 4. Co. 31. 
$18 Langton 


; and 
bail: 
other 


” 
' 17 
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Cave 8. 3 Langton againſt Gardiner. 
A ſheriff cannot. ACTION upon the caſe, againſt the ſheriff of the county of 


_ H . £2 Surrey. Whereas the plaintiff ſued a latitat againſt D. intend- 
e. 10. without Ing to declare againſt him in debt upon an obligation, and there- 
Re ſpe- upon the defendant arreſted him, r at the day 3 2 IF 
yz forts corpus, et paratum habuit, Sc. and for that he appeared not at the 
— : ya he — this action: it was thereupon — ; and the 
TRY detendant ſhewed to the Court, that he had taken bond of the ; 
1. Mod. 22. Party for his appearance, and was compellable by the 23. Hen. 6. 
3. Saund. 155, C. IO. to let him to bail, and therefore it was not reaſon he ſhould 
1. Ven. 85. be now chargeable. 3 
| oe Sid. 23-439 But THE CuURT faid, it might peradventure have been a good 
— * plea, if it had been pleaded; but it not being done, the Court 


1. Term . . . . 
418. cannot intend it, nor take cogniſance thereof (a): wherefore it 
(a) It is at is reaſon, that for this falſity he ſhould be —_ at the ſuit of 
—— homer the party. Wherefore it was adjudged for the plaintiff. 18 
this ſtatute is a public act, and that Courts will take notice of it, although it is not pleaded.— 2. Term Rep. 
| 369. Neve againſt Lyne. 
CASE g. C Michaelmas Term, 36. & 37. Eliz. Roll 263. 


; RROR upon a judgment in an a//ump/it in the common pleas, i 
| 1 E The error — 2 That there i not a ſufficient 3 5 
tained upon a deration to maintain the aſſump/it: for the plaintiff declares, 8 
| promiſe, in con - whereas there were divers controverſies betwixt the plaintiff and 
2 „ J. S. the defendant, in conſideration that the plaintiff would i 
iti —. — ſubmit himſelt to the arbitration of J. D. for thoſe matters, aſ- 
| « to fand to the ſumed, &c. and alledgeth, that he ſubmitted himſelf, and that 
1 ®% award, &c.” the defendant had not performed his promiſe, &c. 
for it ſhall be in- ArTKINSON moved, that this is not any conſideration, for it is | 
| — i not of any value; for although he ſubmit himſelf, he may revoke 
Ante, 229. it the next day, or preſently: but if it had been in conſideration 
Salk 457, that he woul ſubmit, and ſtand to the award of J. D. it had 
been otherwiſe. . 


[ 
| | But all THz Cover ? contra : for it ſhall be intended a ſubmil- 
| : 

| 


fion with an avoiding to the award, for ſo was the intent of the 
parties : and if he had revoked it, the defendant ought to have 

leaded it, otherwiſe it thall not be intended. Wherefore the 
| | judgment was affirmed. 


it Cazr 10. Oland againſt Burdwick. 
| 1 Hilary Term, 37. Eliz. Roll 924. 


holder, daraze TRESPASS. Upon a ſpecial verdi& the caſe was, A feme 
viduitate, ſows copyholder, durante viduitate, after the cuſtom, ſows the land, 
* land, and and before ſeverance of the corn takes baron: Who ſhould 
ore ſeve- . ; 
rance takes ba- have the corn? was the queſtion betwixt the baron and the lord 
ron, the lord of of the manor,—And after argument, it was adjudged for the 
-the manor ſhall lord (the defendant) that he ſhould have the corn, by the opinion 
— 0 of Por Au and CLENCH, centradicente FEN NER, et abſente GAw- 
1 of DY. For CLE NN ſaid, there was a difference, when the eſtate of 
ber lere. him who ſows the land is determined by his own act, by a ca- 
Ante, 61. ſualty, and when by the act of the law, or by another man: 
Poſt, 463- and therefore in this caſe, if the feme had let the land, and the 
Co. Lit. 55. b. Gould. 1%9. 5. Co. 116. 4. Moor, 314+ 1. Roll. Abr. 806. 72. 1. Com. Dig. 599. 
2. Bl. Comm. 124. Dougl. 201. 


—— 
— 
5 — — — —— 


— —— m 27ĩ 


leſſee 
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eſſee had ſown it, and afterwards the feme had taken baron, yet Oran 
he leſſee ſhould have the corn. But if the determination be by — 
he act of him who ſows the land, it is otherwiſe. As if a leaſe 
e made upon condition, that he ſhall not commit waſte ; the 

eſſee ſows the land, and afterwards commits waſte, the leflte 


nty of 
ntend- 8 
there- 3 
2d cepi 


at the hall loſe the corn: which caſes Po pHAM agreed. And he fur- 
nd the her ſaid, if tenant at will ſows the land, and afterwards deter- 
f the ines his eſtate by his own act, by diſagreeing to the leaſe, or 
Jen. 6. cherwiſe, the leſſor ſhall have the corn. But it is not ſo; when 


is eſtate is determined by the act of the leſſor. And if tenant 
for life ſows the land and ſurrenders, or makes a feoffment, and 


ſhould I 


good he leſſor enters, he thall have the corn: whereto FENXEA 
Court agreed. So it is here, when the eſtate of her who ſowed the 
fore it Wand is determined by her own act, for volenti non fit injuria. 
uit of WF tnx 2 contra. The difference will be, when the eſtate is de- 


ermined before the ſeverance by uncertainty, by the forteiture of 
the leſſee, or for a condition broken. So as the leffor enters tor 
a tort done, or by title paramount, the leſſor ſhall have the corn; 
and when by limitation of the eſtate, as here: and therefore if a 
leaſe be e to baron and feme during the coverture, and the 


" Rep, | 


pleas, baron ſows the land, and afterwards he ſues a divorce, yet he ſhall 
_ ave the corn; which PoruAu and CLExcH agreed, for that . 
lares, is not merely by the act of the party, but by the judgment o 

and law.—FEXXER. If a leaſe be — for ſeven years upon a condi- 
vould tion on the part of the leſſee, at the end of the ſeven years to be 
, aſ- performed, to have it for lite; the leſſee the laſt years ſows the 


that land, and performs not the condition, yet he ſhall have the em- 


blements. But Pornam and FENNER denied it. And judgment 
was given for the defendant. Vide 39. Hen. 6. pl. 35. 49. Edw. 3. 


Pl. 5. 33. Ed. 3. Treſpaſs" 254. F. Co, 116, 
Warner and Collins“ Cafe, Car i. 
WHO were indicted upon the 8. Hen. 6. c. 9.— And becauſe it Forcible entry 


it is 
voke 
ation 

had 


miſ- was not alledged to be manu forti, although it were vi & vi « armis 

" the is, the indictment was ruled to be inſufficient, and the parties — 

have were diſcharged. — 9% 

the 3 1, Hawk. 287. 3. Burr. 1699. 1732. 4. Bac. Abr. 5614 Dat. 298. 
Jeremy aigainſi Lowgar. Car 12, 


ACTION upon the caſe, And declares, whereas he was ſeiſed A beband 


of land in right of his wife for the life of the feme of a leaſe —_— caſes 
by 7 S. and they let it to the defendant for years, the defendant |... 1 * 
h b 8 15 wv 


urnt the houſe; and thereupon the action was brought. may maintain 
The defendant pleads to iſſue, and found againſt him; and it was an «&»" in his 
now moved in arreſt of judgment,— Firſt, that this action lics own n 
not in regard it was the plaintiff's folly to make a leaſe, and not pant vets 
provide by covenant, otherwiſe, that the leſſee ſhould not com- burniag the 
mit waſte; which is the reaſon that the leſſor had not any ac- prenifcs. 
tion at the common law to puniſh waſte. But FENNER and Felt. 777. 
CEN (Poraam and Gawpy ab/entibus) held the contrary, by 3- Lev.139. 256. 
reaſon of the charge wherewith he 1s chargeable over. —Secondly, — 3 157. 
it was moved, that if an action did lie, yet this was not maintain- . 18, 
able by the baron only, without his feme: for the tort which is 24 : 


done is done to the eſtate, which hs had in right of his feae ; ; = 
| | 13 10 


— — — — m 
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Jrarur ſhe is to have the loſs, (viz. of the land) as alſo to anſwer the da- 
4 4 mages, if ſhe ſurvives her huſband : and it may be the baron ſhall 
never be at any loſs ; for it may happen, that the action will not 
Ant. 357. be brought againſt him in the life of the feme, and then he is not 
chargeable, and it can never be brought againſt him alone: where- 
fore it is reaſon, that the feme ſhould be joined in this action. 
But THE Cour doubted thereof—L£t adjournatur. 
Burrough agaiaſt Taylor. 
Trinity Term, 27. Eliz. Roll. 'Y 
A leſſee of the FJECTIONE FIRMA. Upon a ſpecial verdict, the caſe was, 
king muſt pay That the queen let lands in Brewernto the defendant for years, i 
m 1 rendering rent ad receptum ſcaccurii apud Ii eſtmon. ſeu ad manus re- 
the excheque: ; ccpfrum, vel ballivorum neſirorum per miſſorum pro tempore exiſſen- 
brut it the k g lim, annuatim ſolvend. with a proviſo, that the leaſe ſhould be 
Frant the la d void upon non-payment. The queen grants the reverſion to 
in reverſion, the Dodington, who demanded the rent at the day at the receipt of + i 
3 — — the exchequer at Heiminſler, and the tenant tendered it upon the 
the land, before land; — for non-payment of the rent, D. entered, and let it to 
the patentee can the plaintiff: and it was moved, that judgment upon the matter 
enter as for a ſhould be for the plaintiff. For a ſpecial place of payment being 
— appointed, the demand and tender ought to be there, and not elte- 
AY * here, as in 33. Hen. 8. and Kidwelley's Caſe. Then here, the re- 
4. Co. 73. a, Ceipt of the exchequer apud ///e/{mon. is the local denomination of 
Moor, 404. the place where the payment thould be, and not for the queen's i 
Dyer, $7. receipt thereof only.— But all the Juſtices (ab/ente GawD Y) held 
Doug. 483. 486 the contrary, that the tender need not be at the receipt of the ex- 
chequer. For Poruam ſaid, that when the queen makes a leaſe, 
reſerving rent at the receipt of the exchequer, or by ber re- 
ceiver, &c. it is no more tlran the law appoints; for without 
thoſe words the law is, that the farmer ought to pay 1t there, or 
to the receiver for the county; and ſo it hath been ruled before 
theſe times: and it is clear if theſe words * at the receipt of the 
exchequer, &c.” had not been in the leaſe, the patentee of the 
reverſion ſhould not take advantage of the condition without a 
demand upon the land, and therefore not here. And the limita- 
tion of the payment at the receipt of the exchequer at Weſiminfter, 
doth not alter the caſe. For the leſſee is bound to pay it at the 
receipt of the exchequer, in whatſoever place it is: as where it 
is adjourncd to Sion, or any other Place, the farmers ought to 
pay their rents there, and not at Y/minfier. The nomination 
then of J//tminſter in the leaſe is not material; but it is becauſe 
the receipt is moſt uſually at that place. And of that opinion 
were the other Juſtices in omnibus ; and therefore rule was given 
if other matters were not ſhewn, that judgment ſhould be entered 


for the defendant. 4. Co. 72. b. 


Cast 13. 


Heigham againſt Beſt, 
Carr 14. Trinity Term, 36. Eliz. Roll 972, 


If a vies age be TJ RESPA SS upon demurrer. The caſe was, A vicarage was 


3 m_ endowed to have the tithes of the third part of the manor 


th.cd pr of a manor, the vicar ſhail have the tithes not only of the third part of the demeſnes, byt of 
the frechuicers alſo, 2. Roll, Abr. 54+ 355+ Owen, 58. 74+ of 


* 
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da- e D. and, Whether the vicar thereby ſbould have the tythes of the Bonnoven 
ſhall Huird part of the demeſnes, and of the trecholders a! o was the 5 
not queſtion. Aſter argument at the bar, it was refolved by PO AAM ; 
not nd FEXNER (for the other Juſtices were not in court) that the 
re- icar ſhould have tithes as well of the freeholders as of the de- 
10N, efnes, For FENNER ſaid, that an endowment is to be con- 
Wrucd according to the intent of the parties, winch (without 
oubt) was, that the vicar thoald have tithes throughout the ma- 
or. And therefore if the queen grants unto me conufance of all 
was, pleas within the manor of D. I ſhall have conuſance of pleas be- 
dars, cen the frecholders of the manor.—Poenam. If the queen 
— Mad rants me free warren within my manor. of D. I ſhall have it 
lens ichin my own demetnes only. For if otherwiſe, the queen 
4 be ould impoſe a charge upon another perſon, which the law will 
1 to ot fuffer : ſo it is it the lord grants a. rent-charge out of his 
t of. nor. But if the queen grants unto me telons goods, or waifs 
the nd ftrays, within my manor, 1 ſhall have it in the lands of the 
e echolders : for it is a liberty due to the queen, which the may 
hor rant, and is not any charge to the fubjegt ; for the hath it in 
ing er man's land, and therefore may grant it to any other. So 
lic. is compoſition doth not create a new charge, but is a diſpoſing 
re. f the ancient, which was due by the tenants; for it runs through 
\ of lil Il the limits of the manor, as well to the freeholders as to the 
-n's emeſnes. But if the lord had made ſuch a grant before the Coun- 
held | il of Lateran, it would not have charged his freeholders, but his 
—__ pwn demeſnes only.— And it was adjudged accordingly. for the 
aſe, ys ; N 
re- Butler againſt Wallis. Car: ng, 
mw Trinity Term, 37. Elix. Rell 206. 
ous "RESPASS, The, defendant pleads, that the place wHERE, Aker a 5krate 


is the freehold of J. S. and that he entered by his command. awarded, tie 
he plaintiff replies, that as to one acre, it is the treehoid of ue may 


op FJ. S. which he let unto him at will, aBsQVE hoc that he en- — pod 
. ered by command of J. S. As to the refidue, that it is the free- pou non by rhe 
ter, told of F. S. who was bound unto the phzintiff in a ſtatute, and Den; and if 
the that the land was extended. And afterwards, r. 28h Ocleler, e nn de 
5 5. Eliz. a writ of liberate was awarded; and that the ſheriff by RY _ 


force of that writ afterwards, viz. 27th Ofcher, 36. Elix. delivered gung, .raus 


5 nto him that land in execution, by virtue whereof he entered, and & it is 200d. 
uſo was poſſeſſed until, &c, and thereapon the defendant demurred. _ c bs. 
on And for the firſt of the replication, it was held clearly to be 113. K 2 
oo good, and that by this ſpecial pleading the command is traverſable. 
Fr \nd as to the fecond part it was moved, that the replication was 
6 10t ; for it doth appear that the poſſeſſion was delivered by 
he theriff by virtue of the liberate : for the liberate dears date the 
8th October, and he pleads delivery of the poſſeſſion upon the 27th 
of October before, which is clearly ill, and without warrant. —And 
of that opinion was GawDyY ; but the othgr Juſtices 3 contre, For 
5 hen the land is ſeized into the queen's Tam and afterwards a 
8 writ of liberate is awarded, the party may preſently thereby enter 
. 11thout the ſheriff's delivering of poſſeſſion; as where an offer le 
to 1 


main is awarded, the party may enter preſently, as 4. £diu. 3. is, 
of | 11 oy | And 


— 
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Burt And here the land being certain which is extended, the party may 
_— well enter therein after the writ of /iberate awarded. POPHAN i 
* alſo held, in regard it is pleaded that the ſheriff virtute brevis de- 
livered the land in execution 29th Oliaber, thoſe words „the 27th i 
„of Odlober are void; for it appears it could not be then deli. i 
vered virtute brevis. Wherefore it was adjudged for the plaintiff. Y 


Ca 16. Byrd againſt Wilford. 
Trinity Nrm, 35. Eliz. Roll 394. A 

The chamber- PÞRROR of a judgment in debt in the common pleas upon con- 

lain of London feſhon. The error aſſigned was, That Wilſord brought debt 

is a ſpecial cor- upon an obligation, as ſucceſſor of Brandon late chamberlain of I 

5 = London, _ an obligation made unto him, /olvendum to him, and 

to bin ſhall go his ſucceſſors; and alledgeth the cuſtom of London, that the cham- Mi 

to his ſucceſſcr, berlain there hath uſed from time, &c. to take bonds to him and 

who may fue his ſucceſſors ; and that there is a cuſtom there, that the ſucceſ- 

—_ — ſor of the chamberlain ſhall ſue thoſe bonds in any court; and 

13 further alledges, that all their cuſtoms are confftmed per parliament. 

* . 1 Rich. 2. and the plaintiff had thereupon judgment; whereas by 

1. Pac. Abr. öS ;. law this obligation, being a chattel, cannot go to a ſucceſſor, And 

C. C.r. 344. for this cauſe Fos ER moved, that it was error, and the judgment 
4. Oc. 64. ought to be reverſed; for there is a difference, as it appears 
1 20. Eaw, 4. pl. 2. betwixt an obligation made to a corporation, 

. 430. which conſiſts of one ſole perſon ; as parſon, prebend, &c. for 

that ſhall not go to his ſucceſſor; for he may make an executor, 

who ſhall have the benefit thereof. But of a corporation which 

conſiſts of divers perſons, as dean and chapter, &c. which cannot 

have an executor, there the obligation made to one ſhall go in ſuc- 3 

ceſſion: and here by the death of the chamberlain, in the interim, 

before a ſucceſſor ſhall be elected, none can have the action; and 

it it ſhould go to the ſucceſſor only, the action is ſuſpended ; and 

a perſonal action once ſuſpended, is gone for ever. But on the 

other hand it was moved, that in regard it is alledged to be a cor- 

poration for that purpoſe to take obligation, it may be well allow- 

ed, and ſhall go to the ſucceſſor, and not to the executor; and ſo 

be 8. Edw. 4. pl. 18. and ſo was the caſe ruled here, Pa/ch, 

21. Eliz. Mabb's Caſe. And Gobrxxv faid, that it was in one Tay- 

lor's Caſe ſo ruled accordingly, where debt was brought by the ſuc- 

ceſſor of the chainberlain in the mayor's court upon ſuch an obli- 

ation, and a recovery and error thereof brought ; and before 

lanwoop, and other ſpecial commiſſioners for this purpoſe, the 

judgment was afirmed.—And of that opinion were GAwD and 

ENN-R (POPHAM and CLENCH abſentibus) for the chamberlain 

is a ſpecial corporation to that purpoſe, and an obligation may as 

well go in ſucceſſion as land, as — 48. is. And therefore the 

cuſtom being averred to be ſo, it is lawful and reaſonable, &c. 

Wherefore they gave rule, that if other matter were not ſhewn to 

the contrary upon the firſt day of the next term, that the judgment 

ſhould be affirmed. Which accordingly was then affirmed.— 

Nor A, In Mich. 43. and 44. Eliz. in the queen's bench betwixt 

Pot. 632. Wiſard and Hutton, debt was brought upon ſuch a reconuſance 

made to Branden his predeceſſor, alledging the cuſtom of Lene 

FR » n I 


s 1% 
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Bray 
againſt 


1 


ty may J or the chamberlain to take obligations, or rec iſance to them 


»PHAM ad their ſucceſſors, for orphans portions. And, after judgment irres. 
vis de- r the plaintiff, error was brought thereof in the exchequer 

e an amber, where the judgment was affirmed. 

1 el 1. 9 ; : 

intiff. 4 Sherley againſt Sackvile. Ca 13. 


Trinity Term, 27. Eliz. Roll 498. 
In debt on bond 


4 RROR of a judgment in the common pleas in debt upon an 

ons oh obligation. The error aſſigned was, Becauſe Surrey was in the — —— 

t debt Hargin of the declaration, and the defendant therein was named fer tothe county 
Df D. in the county of Suſſex, and that he made that obligation where the bond 


ain of I . l 1 
n, and Darking in comitat. prædict. and upon non eft factum pleaded, it _ nes and 
8 as tried by the 2 of Surrey, and thereupon error brought; e 
n and or comitat. rædidt. refers to the county laſt named, which is the fendant lives, 


ounty of Suſſex ; fo a miſ-trial. - Sed non allocatur ; for it ſhall ante, 436. 
ave relation to the county where the action is brought, and that 1. Mod. 37. 


2 Hamed in the margin; for the other county mentioned was by way 
28 by r recital, and therefore it ſhall not relate thereto. Wherefore the 


Ang Judgment was affirmed, 


tion, A SSUMPSIT. A ſpecial verdi& was found, and thereupon ad- A defendant is 
for judged for the defendant; and it was now moved, Whether _— to _— 
ator, * the defendant ſhould have coſts by the 23. Hen. 8. c. 15. (a)? For dd as a general 


hich t was alledged, that THAT is to be intended where the plaintiff is yeraia. 
nnot onſuited, or a general verdi&t paſſeth againſt him; ſo as it appears wor, 406. 
ſuc- that he had not any cauſe of action. But THE Covkr ruled, that . Crompr. P. 
rim, he ſhould have coſts; for a ſpecial verdict is as well a verdict for 452+ 

and him for whom it is found, as a general verdict, and there is not Poul. 677. 
and any difference when judgment is given thereupon ; but it is as if 

the a general verdict had been given for the defendant. Wherefore, &c. 


COT- 4 | 
OW YA (a) See 4. Jac, 1. C, J» $. Eliz. C. 4. 13. Car. 2. c. 2. 8. & 9. Will. 3. C. 11. 


2 


3 & & fl. Ann. c. 16. 

I Portman againff Morgan. n 
1 EF JECTIONE FIRMZE of zo acres of land in D. and S. The A vera may 
=—_ *- defendant was found guilty of 10 acres, and quad refiduum, be ſupplied by 

NS 197 guilty. And it was moved in arreſt of judgment, that it is un- 0 Uk 
= certain in which of the vills this land lay, and therefore no judgment bas * 

i » 25 


can be given, nor any execution.—Sed non allocatur, and it was ad- ,,; 
judged for the plaintiff; for the ſheriff ſhall take his information 1 * 
from the party, for what 10 acres the verdict was. 29. Hen. 8. Palmer, 289. 
Dyer, 34- | | | 3. Wilſ. 49. 
- | 1. Burr. 139-692. 
| a 4 Burrow, 2673. 
Clifton againſt Gybbon. VER, Ca, 20. 
SSUMPSIT. The defendant aſſumed upon good conſideration A promiſe to 
to make ſuch aſſurance of ſuch land as the plaintiff's counſel a ure as the 
ſhould adviſe. The plaintiff himſelf, without any counſel, or ad-. gere- 
vice of anycounſel, requires ſuch an aſſurance to be made. Whether ,,,a be per- 
| adyiee is taken,m>Ante, 298, 1. Roll, Abr. 466, en we 
| the 
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\ Crryrow the defendant be bound to make it? was the queſtion.—And it was 
Dan ruled by THE Covar that he ought ; for to have advice of counſel, 


G go 4 . . * 
oy BS but for the ſtrengthening of his aſſurance: and if the plaintiff 2 
— 'S 5+ C. at his own peril will enquire it of himſelf, the defendant ought to 
Ante, 258. do it as he requires (a). Wherefore it was adjudged accordingly 3 
ie, 29 2 Jace bY 
z. Wood's Con. for the plaintiff, 
288. contre. 
. Carn 21. Weare againff Woodliff, 


— 27 SSUMPSIT. The parti 4 ; 
* SIT. parties being at iſſue, and a venire facias 
_ _—_— A awarded and returned, and afterv.ard a «d;/trim7as, the matter 
turned, but not Was before the Juſtices of xiſi prius in Ex; but it did not appear 
akerwards., upon the der/e of the diſiringas that it was returned by the theriff, 


Ante, 310. 340. there being no return at all upon it: and this matter was alledged | 


Oro. Car. 563. in arreſt ot judgment; and a precedent for that purpoſe cited be- 
_ $68. twixt Stayner and James, 35. Hliz. where for this cauſe judgment 
Yeto, x74 was reverſed.— But all THe JusTrces held, that foraſmuch as it 
Cro Jac. 188. is in the ſame term wherein it came in, it may be well amended, 
3-Bac-Abr.254. upon examination of the ſheriff that he intended to return it, and 
the return ſhall now be made thereto ; but if it were in another 
term, it cannot be amended. Wherefore it was ordered, that the 
ſheriff ſhould be examined ; and if it appeared that he intended to 
return it, and that it was tried by the fame jury, as it ought to be, 


that it thould be amended. And it was afterwards amended, and 


the plaintiff had judgment. 
Can 22+ | Alſton againf Pamphyn. ; 
An affiſe, or an ACTION upon the cafe for topping of a way to his freehold in 
mw — — Newton, in Norfolk. Upon not gnilty pleaded, it was fonnd 


of . for the plaintiff ; and now moved in arreſt of judgment, that in 
— — reſpect it is a nuſance to his freehold, he onght to have had an aſ- 


wpon the plain- ſiſe, and could not have an action upon the caſe. Jide 2. Hen. 4, 
of ber. .. 11. 21. Han. . fl. 0. Dyrr,250.—But all 1E Covgr held, 
, that he might have an action upon the cafe, or an afhſe, at his 


_ — $45. election. And PorhAM faid, he had feen it fo in experience dis 


lk, times. Wherefore it was adjudged for the plaintiff. 
g- Co. 112. K * Roll. Abr. 104. 1. Lon. 247. 2. Leon. 124, 


Car 23. Bedel againfl Sir Edw. Wingfield, 


ee it FF JECTIONE FIRME of fix acces of paſture. The record of 


. pr iv * the mi privs was 6 acras parturæ; and it was tried, and found 
vena for the plaintiff; and now moved, that this word parture might be 


— amended and made paſture, according to the record, which is 


- x.Com. Dig.z17, the pant ; for it was but the miſpriſion of the clerk (a), And 


1. Mod; 13. it was fo ruled by the Court; and it was amended, and judgment 
Doug}. 11g. 256. entered for the plaintiff. | 


2. Term Rep. 


(e) See 8. Hen, 6, c. 144 


Willoughby 
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it was 4 Willoughby again? Gray. Cann age 


e 'Y Eafter Term, 37. Eliz. Roll 483. 

In ; 1 . . | * 

ght ERROR of a judgment in the common pleas. The error aſ- Errors in wengre | 

ling] 3 | ſigned was, Becauſe the venire facias bare date 24th December, — by 
8¹¹ I hich was out of term. And it was ruled to be no error, but dun — 


ded by the ſtatute of jeofails. So it hath been ruled where a 1. Sid. 304. 
nire facias bare teſte upon the Sunday, that it was aided by the ſta- 1. Roll. 2ug. 
te. A ſecond error aſſigned was, That the writ was made re- Owen, 59. 


f oy OE... * 8 Moor, 466. 
rnable coram . jufticiariis ngſiris, and doth not ſay apud M im. Noy, 5 


facias ed non allocatur, for it is neceſſarily intended. —Thirdly, The , Sh. 133. 

iter rt is et habeas ibi nomina, and leaves out jurato um. Sed non 1. Com. Dig. 319 

pear acatur; for it is merely a miſpriſion of the clerk : wherefore it 316. 

criff, as awarded that it ſhould be amended ; and the judgment was ON 276. 

1 armed. -. ; | 2. Hawk. 424. 
Bedingfield againſt Feak. Cas: 25. 


SDROHIBITION. The cafe was, In the village of D. in A field which 
i Norfolk, there hath been a parſonage and vicarage to the church pays great tithes 
iereof, time whereof, &c. and the parſons have always had the ron ram 
reat tithes, and the vicar the ſmall tithes ; and that the parſons „ich ces, al 
or forty years have had the tithes of ſuch a field, vv. the corn; pay ſmall tithes 
nd it was now planted with ſaffron, and the vicar ſued for the to the vicar 
WF thes thereof, * the parſon ſued a prohibition; and it was there- _ 5 —— 
pon demurred. 6 

Coke moved, that it well lay; for by the 2. & 3. Ediw. 6. c. 13. ſo many acres 
ithes ſhall be paid as they had been paid for forty years before, of a park con- 
hich had always been to the parſon ; and although the land be tinues, tho' the 
ow otherwiſe employed, yet the parſon ſhall have the tithes = —_ 


iereof ; and therefore it hath been adjudged here in the caſe of the adus be to 


in 1 Phipdam- par, in Norfolk, where 10s. was always paid for the pay the ſhoulder 
nd ithes of all things renovant within the ſaid park; and afterwards of every doe in 
IN oe park was di/parted, and converted into arable land, yet no le of all ther. 
aſ- other tithes ſhould be paid but the 108. : RNS! 
44 PoPHAM, It was otherwiſe ruled in the excheq uer, in maſter — '3 
id, erth's caſe, for a park in the county of Some ct. Hob, h. 

bis Fexnxer, The law is certainly as it is cited in that judgment Moor, g0g. 36 
lis n this court, And the clerks ſaid, that they had divers prece- . > wa — 


dents in court according to the judgment cited. Owen 
PorhAu. The difference is, when the preſcription is to pay g,ay. fog 
oney for all the tithes of ſuch a park ; and there peradventure, 4. Mod, 184. 
af it be diſparked, he ſhall not pay any tithes ; and where it is to 2. Ack. 365. 
pay the ſhoulder of every buck or a doe at Chri/imas, for all tithes 7 — —— 
of the park, there, if it be diſparked, tithes ſhall be paid as of . . 
other land. And in the principal caſe he held, that the vicar 
ſhould have the tithes of ſaffron, as mmute dicimæ; for notwith- 
ſtanding that tithes had been always paid for that land to the parſon, 
yet being converted to another nature and uſe, it ſhall be paid to 
the vicar, as if it had been converted into an orchard, So, if the 
vicar is to have all the hay, if the meadow be converted into arable, 
the parſon ſhall have it; ſo & conver/ſa, Wherefore a conſultation 
Was awarded, 

See 11. & 12, Will. 3. c, 16, and the 31, Geo, 2, c. 12, as to the tithe of hemp, flax, 


ed mager, Gawen 


EKS. 
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2 4. Gaven againſt Ludlow. | 

If a writ of en- REPLEVIN. The defendant at the firſt appeared; and after. 

— pw wards, upon pleading and demurrer, judgment being for the 

— laintiff, and a writ of inquiry of damages awarded, returnable 

day before P 1 n Y 

the Court riſes, Oerab. Mich. the ſheriff returned the inquifition upon the day 
it is ſufficient. of the effoigns Ofab. Mich. And for this cauſe exception wa 
— * "x taken that it was not well executed; for no writ returnable Oc. 
7 Mich. can be executed upon the ſame day of the return thereof, 

mn 5; And Porn at the firſt was of that opinion. But Gawpy, al 
Rel — FEXNNER, and CLENCH, ? centra; becauſe upon all the day of 
3. Bac. Abr. 273. Oerab. Mich. the writ might have been executed; for the writ i- 
Com. Pig. pi. only to have the writ at the ſame day.— Afterwards being moved 
Sl 198. again, the caſe of Buckleer v. the Quern, in a quare im pedit, was re- 
membered, where the writ of inquiry of the value was executed 

the firſt day of the return, but the jury did not give their verdicr-t 

until two * a. ter, and it was adjudged to be good; for the jury 

being charged the firſt day, although they gave not their 44 2 

until two days after, it ſhall not prejudice the 1 but the ver- 

dict being given ſhall relate to the firſt day of the return, and ſhall 

be ſaid to be executed upon the firſt day, for it ſhall have relation 

to the firſt day. Wherefore Porn am agreed with them, that the 

writ was well executed. Vide 33. Hen. 6. pl. 45. b 


den 27. Wright againf/ the Mayor and Commonalty of Wickam, 
N Trinity Term, 37. Eliz. Roll 242. | k 
It may de aſ- ERROR to reverſe a fine levied of 120 acres of land by baron 
2 — and feme to the defendants. The error aſſigned was, that the 
by buſband and Writ of covenant upon which the fine was levied did bear tente rot 
wife before Auguſt, 12. Eliz. returnable menſe Michaelis codem anno (which was 
commiſfioners, 27th October), and that a dedimus poteſſatem iſſued to certain com- : 
__ the wif? miſſioners to take the conuſance, which did bear tee 11th Aug, 
— png in the ſame year; and that the feme, from whom he claimed, died 
writ of cove= 17th Ofober eadem anno, before the return of the writ of covenant. 
nant ; and if fo —NOoOTA. He entituled himſelf as heir to the feme, but neither 
found, the ine jn the writ or aſſignment of error ſhewed how heir, or that the 
ns cow lands were the lands of the feme. | ; —_—_— 
whe "as punter The defendants _—_ that after the fine levied, the plaintiff al 
remain unre- did enfeoff J. S. of the ſaid lands. | 4 
leaſed; but if The plaintiff replied, that he did not enfeoff, &. and upon that 
the plinet they were at ifſue ; and it was found, that he enfeoffed J. S. of 20% 
— — © Acres, parcel of the 120 acres, but not of the reſidue. Wo 
does not ſhew , SNAGG, for the plaintiff, ＋ that the fine might be reverſed Wl 
bow heir, or that for the 100 acres of which no feoffment was made. 
the lands were But firſt an exception was taken to the aſſignment of the error, 
—— viz. that the feme cogniſor died before the return of the writ, which 
of error is inſuf. is contrary to the record, and not to be admitted, —GopraEy, 
ficient. for the plaintiff, anſwered, that the difference is between a co- 
Poſt. 469. 677- nuſance taken in court, which is always after the writ return- 
8. C. Moor,413 ed ; there the party cannot ſay the conuſor was dead before 
8. C. Owen, 21+ the writ returned; but againſt a conuſance taken in pais before 


2 757, 788, commiſſioners he may afſign for errar, the death of the co- 


322 5 

. Im. 1. 5 
Comb. 57. T. Jones, 197. 3. Mod. 99. 2. Ld, Raym, 872. 2. Will, 115, 1, Com. Dig. 359 
3+ Nac. Abr. 195. 219. 226. 537, Cruiſe on Fines, 51. 295. gu for 
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for before the return of the writ, for that is not contrary to the Waren, 
; ord ; for the conuſor may die after the conuſance, and beforethe _ <r«iv# 

d after. turn of the writ; and death is a countermand of the conuſance; 1 
id the recording of it afterwards is erroneous. 8. Elia. Dyer. counoxatre 

urnable nd although, to ſave purpoſes, it is a fine after theconuſance, and of 

fore the queen's filver is entered; for the conuſee may have a Wrexname 


on way 4 4 id juris clamat, as 22. Hen. 6. is; yet it is no perfect fine, for the 


e 04446. th of either of the parties doth abate it. And 1. Mar. Dyer 
thereof. c not impugn this difference: for there the error was aſſigned, 
AWDY, hat the conuſor died before the 10e of the dedimus poteſlatem, which 
day of b directly contrary to the conuſance before the commiſſioners, 
Writ 1s no are juſtices appointed for that purpoſe ; but here it is con- 
moved ed that the party was living at the conufance, but died after; 


radius 6. rhich was agreed per totam Curiam.—And PoPHAM faid, that one 
| ay be received to ſay againſt the conuſance of a fine taken before 


verdict chief juſtice of the common pleas (which may be without a 

Cc 3 nt) /a) that the conuſor died before the return of the writ of (a) co. Read. 
'erd) 4 ovenant.— As to the matter in law GoDFREyY ſaid, that the fine 10. 

e ver- to be reverſed for the hundred acres ; and it is not ſtrange for a 2. Iaſt. 512, 

1 ſhall Mae to be reverſed in part, and to be in force for the reſidue; as ab ms Bhs 

lation Mne levied of guildable lands, and of land in ancient demeſnes, 4 


©: — the lord by a writ of diſceit avoid the fine for the ancient Fo 


lemeſne land, yet it is good for the other land, as 17. Edw. 3. and 
= 5. Edw. 3,—TANFIELD and GEORGE CROKE contra. For in a 
rit of error the plaintiff is to annihilate the record, and to have 
eſtitution of that which the record giveth away from him ; and 
by any act he hath barred himſelf to ſubvert the record, or to 
dave reſtitution, his writ of error is gone: and in this caſe he can- 


roth dot have reſtitution of that of which he made a feoffment ; as if he 
was ad made a feoffment of the whole no error lieth, 12. Hen. 6. 6. 
om- 99. fo a releaſe of his right. The writ is entire, though a 
g Nooffment be only made of part, and the right cannot be divided: 
40 23. Her. 4. ol. 17. if one be indebted to me by contract for 
ant, aol. and I take bond for 10]. of it, the whole contract is deter- 
ther mined: fo 29. Edw. 1 if one enfeoff me of twenty acres with 
the Warranty, and I enfeoff J. S. of one of them, the warranty is 


Nr 9. Hen. 6. by Babington. 19. Hen. 6. the Caſe of Partition. 


1 ut by act in law it is otherwiſe : as ). Edw. 4. caſu penultimo, if 
_ the ſheriff levy part of a debt by fieri facias, the A. oy have an 
hat tion for the refidue.—Tora Cura contra, in the point in 
20 ueſtion, that the feoffment = deſtroyeth the title of error for 

that party.—FRNVNER ſaid, he which hath title to a writ of error, 


hath right to the land; and none will deny but, if he releaſeth all 
his right in the land, a writ of error lieth not.—PornAMu. He 
hath a right of action to the land, but not a right in the land: for 
if the land had deſcended to him, he had not been remitted: but a 4 
right of action may be divided; as if two bring error againſt J. &. 
he pleadeth the releaſe of one of them, he ſhall be ſevered, and the 
other ſhall recover: but if one hath a right, and he brings action 
againſt two, and one pleadeth a releaſe, this is good to both,—And 
THE CourT ag to reverſe the fine for the hundred acres,—But 
Paſtea it was ſhewed, that he made himſelf heir to the feme ; but 
ſhewed not how, nor that the land was the land ofthe feme : and 
for thoſe cauſes the writ of error was held to be inſufficient. * 

| | * 
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. EFaſter Term. 


1. Strange, 574. 
2. Strange, 


38. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Fuſtice. 
Francis Beaumond. E/. 
Thomas Walmſley, EV. Juſtices. 
Thomas Owen, E/q. 
Sir Edward Coke, Kut. Attorney General. 
Thomas Fleming, Eſq. Solicitor General. 


— — 


Car 28. Childs againſt Weſcot. 

Eafter Term, 37. © 38. Eliz. Roll 712. 4 

If land becon- N JECTIONE FIRMA.. Upon a ſpecial verdi& the caſe was, ⁶ 

veyed to 4. and 1 Three joint-tenants for life; the one of them purchaſed the re- 

= —— verſion by fine: Whether the jointure were hereby diſſolved, or 

joint-tenants for not? was the queſtion betwixt his heir and the other two who 

hie; and if one ſurvived —GLANY1LE moved, that the heir ſhould have his part: 

purchaſe the for the difference hath been always, where the reverſion comes to 

5 ©32 the frechold, there the jointure is deſtroyed: but where the free-„ 

Co. Lit. 184. hold comes to him in reverſion, and to another, it is otherwiſe. 

. Lit. 184. ; X . = 
2. Co. 50, b. And it was reſolved accordingly in, the court of wards, in Mor- 
1. Leon. 318. gan's Caſe, by the opinion of the two chief juſtices. —And ſo held 

Oro. Jac. 332. all THE Court. And WALMSLEY faid, it was ſtronger here, be- 

-- cp — cauſe he takes this reverſion by fine /ur conuſance de droit come ceo, &c, i 
4. Bac. Abi. 175. Which implies a precedent gift, and that implies a ſurrender of the 

Pop. 52. conuſce ; but a gift to two, and the heirs of the one, the freehold 

3-Bac. Abr. 191. remains in jointure, becauſe it was ſo given at the beginning; but 

otherwiſe it is where one of them acquires the reverſion af- 

terwards, or it deſcends upon him: for if it were not ſo jt would 

be miſchievous ; becauſe if the other two committed waſte, he 

ſhould not have any remedy for it. But there was not any judg- i 

ment given at this time, for that it was ſaid, there were divers 

faults in the verdi& : and therefore it was adjourncd (a). 


(a) After a ſecond argument it was adjudged that the heir ſhould have his part. 


Poſt, 481. 
Ca«s 29. Corbyn againſ{ Brown, | 
Michaelmas Term, 37. & 38. Eliz. Roll 523. "= 
Not guilty SSUMPSIT. The defendant pleaded not guilty, and found 3 
pleaded as a for the plaintiff; and this matter was moved in arreſt of 


general iſſue in judgment by Hearn, that this was not any iſſue in this action. 
e. But all ruk Cour held, thatalthough it be not a proper iſſũe in al 
= Jas 44 this action, and therefore the vlaintiff 7 might have demurred there- 
4a 271. upon, yet becauſe in this action there is a diſceit alledged to charge 
2. Lev. 142. the 2 not guilty is an anſwer thereto; and that it is but 
2. Saund. 103. an iſſue misjoined, which is aided by the ſtatute, being after ver- 
Oro. Car. 78. gict; for that aids mis joining of iſſues, or other faults; and this is 
an iſſue, but an imperfect iſſue. Wherefore, abſente OWEN, it was 
adjudged for the plaintiff, —And WALMSLEy ſaid, that he had 
many precedents in the queen's bench of that ifſue joined, and tried 
in this action, and judgment thereupon. 


„„ 


1022. 


Eaſter Term, 38. Eliz. In C. B. 4715 


Halland againſt Mabbs. Casr 3 


A CTION for theſe words: J. Halland (the plaintiff) will words nee 
come home again, if heveſcape the gallows, for he hath actionable. 

deſerved to be hanged.” After verdi& it was moved, that an 

ion lay not for thoſe words. And ſo it was ruled accordingly : 

pr they are too general; becauſe the country people might intend 

at he deſerved hanging, although he never committed any felony. 

herefore it was adjudged for the defendant. 


Anonymous. Cat 31. 


A CTION upon the caſe for theſe words: * Thou haſt feloni- * Thon wait 
« oufly taken my wood.” After verdict for the plaintiff, ** fcloninufy = 
SWounr ING moved, that an action lay not for theſe words, for it er ares 
Wight be intended wood ſtanding, and ſo no tclony.—But Tux — 


0 = > * — Hoo, 77 
ovar reſolved to the contrary : for being ſpoken in the worſt o ' cage 


e, it hall be conſtrued moſt —— vantcr xj Bagaen's one 


part \ viz. that it was wood cut down; for otherwiſe he could not 5. 
nes to ave ſaid <* felanisuſiy taken.” Wherefore by ANDERSON and 

free- BEAUMOND, contradictnte W ALMSLEY, and OWEN ab/ente, it was 
"gg. djudged for the plaintiff. 

07 < "= : 

17 '2 Sheldon againſt Hodges. Cars 98. 
©, - x i 
„e. A | 3 EPLEVIN. The defendant avows for damage fraſart. The A defeft of 
f the al plaintiff by his replication claims common by preſcription in 3 _ 
hold Die place wHERE, being Broadway, in the county of Harce/ter, ap- 3 — * 
but Portenant to his manor of Dale, in tlie county of Clauceſter; and parties. 
1 af. ue thereupon, and two venires awarded to the ſheriffs of the ſe- 


ould 1 eral counties. And now ſeven of the county of I orceſter ap- 
„ he peared, and five of the county of Glouceſter. And although there 

= ought to have been fix ſworn of each county to try that iſſue, as 
appears 49. Edw. 3. 1. 31. Hen. 8. 46. yet by the affent of the 
parties, thoſe twelve who appeared, by advice of all THE JusTices, 
were {worn, and tried the iſſue; and the parties releaſed all errors, 
the one to the other. And it was commanded, that this aſſent 
ſhould be entered upon the record ; for otherwiſe it would be a 
ſtrange precedent. 


Cary againſt Dancy, Casr 33. 
Mcchaelmas Term, 37. & 38. Eliz. Roll 1946. | 


EIECTIONE FIRMA. Upon a ſpecial verdict the caſe was, 15 f ge bo 


re- f Tenant in tail of lands in Andover levies a fine with proclama- reverſed by writ 
ge tion, with the remainder to himſelf in fee. The fine was after- sf diſceiethe iiſue 
but wards reverſed by a writ of diſceit; and it was thereupon held by in ta ſhall ba 

er- the whole Court, that the iſſue in tail is remitted, and all end . 


he make an in- 


avoid all eſtates made by him; for the fine is void between the termediate leafs 
parties. But the tenant in tail, after that fine levied, and before it for years, with 
was reverſed, had made a leaſe for years, the remainder over for remainder over 
life: and, Whether the iſſue might enter to avoid thoſe eſtates ? for life, the iſſue 
avoid theſe eſtates without a ſcire facias againſt the tenant of the freehold, —$. Edw. 4. — 4 F. £5 
98. 1. Roll. 327, Lut. 713. 4. Inſt. 270. 3. Leon. 13. 1. Saik, 210. 1. Leon, 290. 2· Bac. Abr. 

3 Was 


Eaſter Term, 38: Eliz. In C. B. 


car was the queſtion.— And it was held, that he could not, without! 
be ſcire facias ſued againſt him who had the freehold ; for he who is 
to defeat a record, is always to commence his ſuit againſt him who 

is privy to the record: but when he hath reverſed it againſt him, 


he ought to have always a /cire facias againſt him who 1s terre-te- 
nant; for it may be he hath ſome matter to bar him of execution, 
And otherwiſe he ſhall not be bound, unleſs he be made privy by a 
ſcire facias, or that two nihils be returned: as if error be brought to 


Lo 


Inſt. 458. reverſe an erroneous recovery, or à contra formam collationis is 
brought againſt an abbot who aliened, or a ceſſavit de cantaria; i 


all theſe caſes the tenant of the land ſhall not be ouſted, without a 
> ſued againſt him; and if he be, he ſhall have an aſſiſe. 
Fitzh. 

13. Wherefore, &. But guere, in this caſe, how a ſcire facias 
may be awarded for the defendant in the ſuit; and where the land 
itſelf is not in demand.—Afterward, Trinity 38. Eliz. the Court 


was moved again; and they held, that he could not enter without a 


ſeire facias: but they reſpited judgment, and gave a rule, that ifany 


of the parties died, judgment thould be entered tunc pro nunc. 
Catz 34+ f Betford againſt Ford. 
Ante, Page 447. Caſe 12. 


. HE caſe was now argued again by Dxrw on the one fide and 


maices a theſe GLANVILE on the other.—And after argument THE CourT T 


fer 70 years. re ſolved, that this confirmation goes to the whole term, and cannot 
The Dean and be abridged by the following words. For Owe ſaid, the confir- 
N mation was — predifae in forma predifta, and it cannot be 
| _ _ — by the ſubſequent words: but if he had confirmed the 
and no ware, land for fifty-one years only, it had been good for ſo much; but 
This is a con- here the firſt words go to all the term, and therefore the limitation 
frmarion of the for fifty-one years comes too late. And to this reaſon ANDERSON 
Ant, 447  *WarwsLey. If one will confirm an eſtate, he cannot appor- 
Dyer, 52. 338. tion it by his confirmation; as a confirmation to a diſſeiſor for an 


gd hour is good for all the eſtate : but when the eſtate is divided it is 
300. otherwiſe; as if an eſtate be for life, remainder over, the confir- 
Moor, 479.481. mation may be to any of them. So if leſſee of a diſſeiſor for twenty 
— years makes a leaſe Aon ten years, the diſſeiſee may confirm it to 


Hetl. 75. either of them, and not to the other. Wherefore, &c.—And 


3. Com. Dig. afterwards, this term, it was adjudged accordingly, that the con- 


334- firmation went to all. 

Carr 35. Ragiſter s Caſe. 
Where the pro- WRIT OF DOWER was brought of lands in the county of 
clamation in Northumberland. The pariſh-church wherein this land lay 


dower ſhall be was at Newcaſtle, which is a county by itſelf. Where the procla- 
2 mation of the ſummons, by the 31. Eliz. c. 8. ſhould be made? 
— was the queſtion.— And ruled ER CURIAM, that it ought to be at 
Noy, eo pariſh-church door (a), although it were in another county 


2. Keb. 529.680. than where the land lies. 


1. Mod. 197. 


0 
/ 


N. B. 142. & 211. 23. Edw. 3. contra Form. 3. 2. Aſſiſ, © 


Faſter Term, 38. Elz. In B. R. 473 


| orlley and Worſley, the Father and Son, againſt Tharnook. Cn 36. 
a UDITA QUERELA. For ſuing execution upon the father's An auditaguere« 


ithout x 3 
: who iz 8 
1m who 


- == q ane Is - _ la cannot be 
{ſt him, land in D. and of the ſon's land in S. upon a ſtatute acknow — 
erre- te- Naged before the mayor of Prefon, ſealed with one piece.  ;.;., names of 
cution. it was now moved, that they ought not to join in this action; the conuſors of 


r they ſuppoſed the execution of their lands ſeverally, which are a fatute ſtaple, 
eral caules of ſuit, whereof every one ſhall have his action apart; ſcaled with only 


ever r e ſeal, for 
. Hen. 6. pl. 20. of an execution ſued againſt joint-tenants of dung . 


vy bya 
ught to 
ionis is . P. fan execution ſued agai | ö 
rid; in cir lands, they ſhall join in an eudrta querela *: but if execution executions on 
thout a ſued of their bodies, they ſhall ſever, tor the tert is ſeveral. their lands 

2 aſſiſe. a Harris, /erjeant, à contra. Although the execution of their pee. 


. Ai Ind«s be ſeveral, yet it is upon one ſtatute which is entire; and Moor, 870. 
2 Perefore one audita querela lies, as 20. Edw. 3. Aud. Quer. 28. 


I . An audita querzla1s alſo by way of defence, as 34. Hen. 6. pl. 31. 
—_ and by wy of defence two may join, although their plea be 


hout a veral, as 12. Ew. 4. pl. 6. Wherefore, &c. 
 ifany | X ANDERSON, Chief Juſtice. The ſtatute is joint, and therefore 
ie conuſee might have execution jointly againſt them, if they 


Fave goods or lands jointly, and he might have ſeveral executions 

JM their lands. Wherefore, the caviſe of their grief being teveral, 
* hey might have ſeveral actions, if they would, or have it Jointly, 
Dccauſe it is grounded upon a flatute which is joint, which is the 

Principal er of their grief. | 

W ALMSLEY and BEAUMOND # rentra. For although the ſtatute 
Pe joint, yet the extent is ſeveral; and the prayer of the plaintiffs 
be reſtored to their lands is ſeveral: for peradventure the land 

f the one, which is extended, is more than the land of the other; 
d it ſhould be unequal to reſtore to them jointly : and every 


d — | 5 emedy ought to be according to the grief and loſs, which being 
LF rag Here Len by reaſon of the exccution ſued againſt their ſeveral 


Wands, the action to redreſs it ſhould be ſeveral. Wherefore, &c. 
FE: adjournatur. ET 3 

. Afterwards, in Mich. 38. & 39. Fliz. it was moved again; and 
Apso held his opinion as before, that the audita querela is 
well ſucd jointly, being grounded upon a ſtatute which is entire, 
and one action of debt might have — maintained againſt them 
pon that ſtatute.— But WALMSsLEY, BAU uO ND, and OwEN, 2 


3 I us. Becauſe it is here pretended that the ſtatute was never 
Ana ood, being ſealed but with one piece of wax, and io the execution 
con- 1 Bgainſt them was always fortious; wherefore for this wron they 


vught to ſever in the action to have it reverſed, the tort being to 
them ſeveral: but if the ſtatute were once good, and afterwards 
releaſed; and execution ſued againſt the — there perad venture 
it ſhould be otherwiſe, —＋ is there grounded upon one en- 


y of tire cauſe. Wherefore the ſuit here being joint by them, which 
lay ought not to be, it was adjudged that the writ ſhould abate. 
_ I Hunt againſt Singleton, Cart 37s 


Hilary Term, 38. Eliz. Roll 1814. 


TREST Ass. Upon ſpecial verdict the caſe was, De Dean and A leaſe by the 
„Chapter of Paul's being ſeiſed of a meſſuage in St. Fo/ter*s pariſh Dean andChaps, 


in London, 4. Edw. 6. let them to Hargrave tor forty years, who aſ- tg ner | 
Londn, the houſe being in leaſe to another, is * ! 13+ & 14. Eliz, Poſt. 564+ 1. Wood Con. 189. 
— | ed 


ſign 


Co. ELIz. PART II 


474 Eaſter Term, 38. Eliz. In C. B. 


Herr figned his leaſe to R. alert. Afterwards ales, 20 Eliz. let twa 


SINGLETON» 


' Eales by theſe words: © all their ſaid meſſuage, or tenement, 
with the appurtenances to the ſame belonging, or in any wil: 
« appertaining, by the ſaid Fas now occupied, and all othe, 


* 
* 


„ weſt, and fo much in length, for forty years.“ 


Tux Jvxy found, that theſe rooms were then in the tenure 
of Robins, and not of Tales; and that the nether ſtory of the ſaid 
meſſuage was between the faid bounds, but not theſe rooms ; and 
after the Dean and Chapter let the rooms to the plaintiff for forty 
years, who entered and was ouſted, &c. Ft , ſuper totam materiam, 
&c.—And it was adjudged for the plaintiff, 


Cro. Car. 139. NOTE. I collected this Caſe out of the record delivered to me 
Ante, 16. 500. by Mr. Brownlow. The reaſon ſeemeth to be, that Falrs had not 


by the leaſe (a). 
(a) This Caſe was argued a ſecond time, and adjudged that the leaſe was void, Pet. 
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rooms with the ſame now occupied, and now in the tenure of 
«* the ſaid Eales, between the meſſuage of J. S. eaſt, and of 1. B. 


the rooms in his poſſeſſion at the time of the leaſe, although he had 
the reverſion ; but they were ſevered for the time, and paſſed not 


Sante ©. 


azainſt chambers of the meſſuage to Robins for twelve years, and afterwards W 
Eales, reciting Hargrave's leaſe, ſurrenders it to the Dean and Chap- 
ter. They afterward, reciting the ſurrender, let the mefluage to, 
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Trinity Term, 475 


let twa 


a | 212 1 
ward“ 38. Eliz. In the Queen's Bench. 
7 Chap. 9 g 3 
nage to, Sir John Popham, Kut. Chief Juſtice. 7 
wy wary, 4 Sir Francis Gawdy, Kut. 
| other # John Clench, Eg. Juſtices. 
1ure of * | : . 0 
J. D. Edward Fenner, F. 

Sir Edward Coke, Kut. Attorney General. 

tenur Thomas F leming, ig. Solicitor General, 
he ſaid - * gp 85 
ay — Wright egaialt Wright. W 
r forty Trinity Term, 38. Elix. Rel! 628. 


ROHIBITION. Upon demurrer the caſe was, that the The leſſee of a 


biſhop of /7 inchrfler had lands within à pariſh, and pretcribed m_ may pres 
in non decimando (as it was agrecd that a ſpiritual perſon 7" * 0 Ute 


cimandeo., 


teriam, | 


[ 


to me right), and let thera to a lay perſon for years; and, V. ncther this pgg, S. C. 511. 
ad not eſſee ſhail pay tithes to the parſon or not, or ſhouid hold the 579. 
he had lands diſcharged, as liis leffor held it? was the queltion., Vide, Roll. Abr. 653. 
ed not £ yer, 277. 2. Co. 44. b. 

5 | 1. Leon. 248. Moor, 425. 619. Ld. Raym. 242. 3. Burr. 1277. 
„ Pest.. Sir Nicholas Bacon's Cale. Cart 2. 


EPLEVIN. The defendant pleaded, that tlie property of the Replevin. 
| beaſts tempore captionis was in Lord North. Iuue was there- Winch. 26. 


1 | 
4 
+ . . . . 1 . "4 
pon joined; and it was moved, that this was not any pla; but Show. 402. 


4 
s 


1 a | = 
Where ſhould be a repleader. And ruled EER CUrI AN, that it was a5 5 5+ 

7 1 . LardRaym. 984. 
- Wood plea. Vide 29. Hen. 6. pl. 35. 6. Mod. $1. 


VB Sherington azainfl Fleetwood. een 
3 PROHIBITION for titles. — Porn, C. J. If land be over- Fiooced lands 
* flown with water, and afterwards gained by induſtry, tythes eee 
IF {ball preſently be paid thereof, although it had been overflown, vated into mea- 
time whereot; &c. So if land be full of thorns and buſhes, from dow, hall inme- 
time whereof, &c. and it is grubbed up and made meadow, or ©-:*/y pay tithe. 
arable land, ty ches thall be preſently paid thereof, notwithſtanding 2-140. 648.656, 
the 2. Ediv. 6. c. 13. For theſe lands of their own nature were Moor, 430.909. 
not barren, but by negligence or il livtbandry became ſo. And * 
the ſtatute doth not intend, that tithes hall not be paid within preem. 7 
leven years after the manurance, &c. but of ſuch land witch 6. Mee. 96. 
was merely barren, and made good by foldage, or other induſtrious the 70. 
mcans.—And this was agreed by THE OTHER JUSTICES. CEOS 99 Te 
ler, QI». 
* 1. Veſey, 115, Onflow's N. p. 184. 1. Bl. Kep. 40a. 
Poru u alſo ſaid, that it hath been here adjudged, that tithes R kings. 


ſhall not be paid for rakings, unleſs they be 7 rakings. Poſt. 202. 
| Ficem. 335. 


THE pariſhioners alſo preſcribed, that he uſed to pay one penny Tithes of one 
for every milch cow, in ſatisfaction for the tythe of milch Kine and thing cannot bs 
beaſts agiſted, which was moved not to be a good preſcription 12 — N 
for tithes for one thing cannot be tythes for another. But if he 4%. wc 
had preſcribed, that he had paid the penny for all cows and beaſts 1. Roll. Abr. 65. 
agiſted, that peradventure had been good. And this diverſity was 
ſo ruled in the cafe of Dy. Lewes : aud of that opinion were THE 
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Surnflnvart-n Then GOnFREyY. moved, that no tythes by the law are payable 
e, for beaſts agiſted, and ſo is the Natura Brevinm, 53. G.—But all 

FLEET%00P- THE COURT held, that for beaſts agiſted for hire, or for dry cattle, 

_ _—__ which are depaſtured to be fold, tithes ſhall be paid: but for dry 

ſale en Cattle reared for the plow, or to be expended in the houſe, no 

1. Roll. Abr. 648. tithes ſhall be paid for them. S adjournatur. 


2. Leon. 27. Moor, 278. Bunb. $1. Freem. 335- Cio. Jac. 576. F. Abr. 55. 


ca 4. Ewer agaiaſt Hayden. 
Trinity Term, 36. Eliz. Roll 359. 
& man has DEBT tor rent reſerved upon a leaſe. Upon a ſpecial verdi& 
houſes and land the cafe was, that one Hayden being ſeiſed in fee of lands and 
- 1 houſes in Lawton, in the county of Oxford, and alſo of houſes and 
and deviſes his land in Watford, in the county of Hertford, let the houſes and 
beuſer and land lands in ¶atfor d, in the county of Hertford, to tlie defendant, and 
in A. with all afterwards deviſed “ all his meſſuages and lands in Lawton, in the 
his 32 * county of Oxford, and all his other lands meadows and 1 | 
eos a z. in Watford, in the county of _— , to the plaintiff: and. 
The b:/es in E. Whether the houſes in Ir ufd, in the county of 3 paſſed 
do not paſs by by this deviſe to the plaintiff, by theſe words, all other my 
this deviſe ; for (lands, &c. ?” was the ſole queſtion. | 
N TANFIELD moved that hols houſes paſſed ; for in grants, eſpe- 
ſhall not be ex- Cially in deviſes, the expoſition of the words ſhall be according 
tended by im- fo the common intendment of the grantor, and of the /ey-gents : i 
plication. as if one builds an houſe upon Black Acre, and maketh feoftment 
Polt. 653. 665: of Black Acre, the houſe ſhall paſs; and fo is the common courſe, 
_ 267. that in a grant by copy de v1 gatd terre, the houſe thereupon ſhall 
2. Roll. Abr. 49, paſs : and ſo is the common phraſe in the country, that a man 
__ hath an 1001. land ; therein is intended all his poſſeſſions, lands, 
houſes, &c. In Andrews' Caſe it was adjudged, that if one brings 
an ezettione firme, Or a recipe of 100 acres, it ſhall be according 
to the ſtatute-meaſure ; but if hie bargains and ſells 100 acres of 
land, that ſhall not be according to the ftatute-meaſure, but after 
the uſual account in the country. | | 4 
WINTER & contra. I agree, if a man levies a fine of 100 l. f 
land, that the houſes thall pats by ſuch a fine; as 43. Edi. 3. pl. 18. 
ſo by a deviſe, or grant of all his lands, his houſes ſhall paſs. But 
8 45, 2 here the intent of the deviſor appears, tliat he reſtrained the word 
3 Tem Ren. land according to the propriety of the word, viz. arable land; 
106. for he couples it with meadow and paſture, and fo ſhews his in- 
Dougl. 762. tent, that land ſhall not extend to all kinds. In the firſt part 
2. Term Rep, of his will alſo, he deviſcs his houſes and land in Lawton, in the 
* county of Oxon; but in the laſt clauſe he doth not mention any 
houſes : and the verdict has found, that he had there land, mea- 
dow and paſture, ſo as his will might be ſatisfied. Wherefore, &c. Wl 
FENNER, Fuftice, accerdant. For his particular deviſing of his Wl 
lands, meztdows, and paſtures, exclude the general intendment of 
this word terra, and reſtrains it only to arable land, and excludes 
houſes and wood. ES ; 5 
Ga wp # contra. The difference is apparent betwixt writs and 
deeds, or wills; for in a writ nothing ſhall be demanded or reco- i 
vered but according to its proper fignification ; but in wills, or 
deeds, they ſhall be taken according to the common intendment and 
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hraſe : and this appears 32. Hen. 8. Dyer, 43. wherefore in a will, 


y the deviſe of his all his houſes may paſs; and fo ow. | 
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PoPHAM accord. For if a man bargains and ſells all his lands wer 
in D. all his houſes and wood there ſhall paſs ; as it was reſolved = : 


And warrants 


of attorney are always entered in placito terræ, although houſes only 
wood is demanded ; far that is intended by the word terra. But 
2 man ſeiſed of three houſes and three acres of land in D. deviſe 
is land, and one of his houſes in D. there the other two houſes 


baſs not; for his intent is apparent therein, that but one houſe 2. Roll. Abr. 54, 


But here the words are in the general, as to the fi r 460. 


only ſhould paſs. ö 
ae . therefore jt ſhall make the houſes there alſo : 


ands in Watford, and 


io paſs. Wherefore, &c.— But Gawpy faid, that in the laſt caſe 


put by Porn AM, all the houſes ſhall paſs. —CLexcn was abſent : 
des adjournatur.—Afterwards it was adjudged, that the houſes in 
Hatford did not pals, for the reaſon giyen by FESNER, 


Thornton againſt Kemp. . 


Hilary Term, 38. Eliz, Rell 987. 1 
A SSUMPSIT. Whereas J. S. was indebted unto him in 1001. , A 
and in conſideration that the plaintiff would abate 10l. of that that the plaintiff 


debt, and forbear the gol. reſidue until Afichaglmas next enſuing, would abate 
if part of a debt, ir 
d is not ſufficient 


the ſaid I. S. did not pay it (a); and alledges in fact that he abated day be did 
101. of the ſaid debt, and forbore the ſaid 1001. until Michaelmas pate without 
then following; whereupon he brought his action, The deſen- ſhewing how, 
dant pleads, that after this promiſe, and be ore Michaclmas, the Ante 252. 
plaintiff levied a plaint in London againſt J. S. for this debt, and 

cauſed him to be arreſted thereupon. Upon this plea the plaintiff — * 
demurred.—Firſt, Becauſe he alledgeth, that he abated 161. and cro. jac. gez. 
doth not ſhew how; ſo as the Court might take conuſance, whe- Hob. 69. 
ther it were a ſufficient diſcharge. And of that opinion, was the Stra. 388. 
whole Court. Vide 22. Edw. 4. pl. 40. 18. Ed. 3. Barr. 243. or 5 Cod. Pit. 43. 
247.—Secondly, Becauſe it now appears by the defendant's pleas 
which the plaintiff hath confeſſed by the demurrer, that the plain- 
tiff had not forborn hun ; for when he ſued him, it was not any 
forbearance. ä 

Gawny and Poru Axt held it to be well enough ; for he hath 
forborn him the payment; and the promiſe is not, that he ſhalk 
forbear from ſuing him. | 

FENNER and CLENC1 7 contra; for it is in vain to forbear him 
the payment, when he doth not forbear to fue him for it: and this 
was the intent of the aſſlump/it, that he ſhould not be moleſted for 
it before Michaelmas, &c. 

(a) By 29. Car. 2. c. 3. where a man rote or memorandum of it ſhall be mada 
undertakes to anſwer for the debt of ano in writing, ard ſigued by the party to be 
ther, no action ſhall be brought, unleũ ſome charged therewith. Cowp. 227. 460. 

| Ram agais/# Patenſon. 
Hilery Term, 38. Eliz. Roll 522. | 
PROHIBITION upon the 45. Edw. 3. c. 3. For that whereas he Timber-trees. 


libelled in the ſpiritual court for tithes of timber-trees. The ener 
Cofendant faid, that thoſe trees were long ſince mertuæ, aridæ, ct pay tithes, tho" 
ſ utride, fit only for fire- boot, and not for timber: it was thereupon dæcayed and oni 
demurred.— And all THE JusTices (Por HAM abſente) held, that fit for fuel; and 


do tithes ſhould be paid for 21 4 for being orer the growth ante ge of th. 


Poſt. 6 59. 
CASE 5. 


C481 64 


Of alto diſcharged. 
Agte, 1. 
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Raw of twenty Years, they were once diſcharged of tythes, and therefore 
** thall alw:ys be diſcharged. 

e rd another point was alſo then moved, the ſuit being for tithes of 
rn he loppings of the trees: and the truth was, thoſe trees had not 
* Jac. o deen lopf ed for twenty years together, ſo as then the branches ot 
2. Leon. 9. the loppings were difch aiged from tithes; but afterwards they were 
Moor, ↄ08. lopped every ſeven years. Whether now tithes ſhall be paid for 
mend hl theſe branches ?-—And thev all held, cat t they ſhall not pay tithes; 
Moor, cs. for as the body is priv ileged, ſo are tae bes 
Ploxd. 470. b. 11. Co. 48. b. Cro. Jac. roo, 


Cast 7, Abraham againff Twigg. 


1 Hilary Term, 38. Flix. Roll 739. 


A gift to a man, „A VOWRY for rent. Jhe cafe upon demurrer was, Peter Por. 
and to d 1 mer was ſeiſed in fee, and made a ſcoſtment to the uſe of him- 3 
3 ws (og. 3 felt, and his keirs of hie body; and for deiault of ſuch iſſue to 
2n ellate in fee. Gabriel Dermer ,and to his heirs males lawfully engendered ; and for- 
fp, tho 1i- default of ſuch iſſue, to the right heirs of Peter. Peter Dor mer 
mitcd by way of dies without iſſue; Gabriel Dormer enters, and deviſeth that rent 
Ads 5 out of that land to the avowant, and dies having iſſue: and, Whe- 
1 ther Gabriel Dormer by the limitation of this uſe ſhould have a fre- 
7. Co. 41. b. ſimple, or fec-tail? was the queſtion. 
Co. Lit. 20. 27. Exception was taken to the avowry, becauſe it is not ſhewn 
. Co 123. b. when the deviſor died; fo as it might appear that this rent was af- 
y -7 gti n. ter wards due. Sed non allocatur. i 3 
Litt. Rep, 244. For the matter it was moved, Whether it were an eftate-tail in 
Plowd. ci. Cubic? for although it be not limited to the heirs'of his body, 
Gil. Utes, 18. yet being by way of uſe, which is expounded according to the in- 
ron 5. tent, and as wills, it ſhall be conſtrued as an eſtate- tail; as g. Edev. 3. 
2. Sid. J. © Toil” 21.& 5. Hen. 6. pl. b. —Butall The JusTICEs (POTAN 
2. Id. Raym. abſent c}) he! 4d, t. Af it was an eftate in fee in Gaiicd Dermer : and 
1146. althougli it were hy way of vlc, it differs not from other gifts by 
deed, and ſhall not have any other conſtruction: and it cannot be Wl 


an citate-tail, becauſe there is not any BODY from hom this heir 


mat ould Cone. And 10 it 18 in caſe ct a4 devile, 25 Appears "= 


9. Heu. C. 4 25. Wherefore it was the! a adjudged for the' avowant. 


Cass 3, Keltock ag,. Nicholſon. 
Acta. 371444 Ter Mm, 37 . 2 38. Elis. Rell 387. 
— © TJ=I.INCE of an obligation, A fpecial verdiét was found, 
ad hve ts: 1 > plaintiff and one Stephenſan, as executors to J. S. had 
te teſtator to A1 C obligation, vhercn J. B. was ohliged unto their teſtator in 
a ſt anver in ſo- 20], &: pingen, one of the executors, in ſatisfaction of his proper 
tisfaQticn of tis deb: to the detendant, by words only gd:t et deltberavit that obli- 
1 gation to the de! endant, and died; the plaintiff, being ſurviving 
eee tecutor, brought a detiune for this obligation. Suære For the 
cexer it back by Juſtices did got give any great opinion therein, but ſecmed to be 


At ne. 41 * 2 rd (a). 


Noy, 36. Dyer, 5. 1. Noll. Abr. 46. Moor, 422. Dyer, 23, 2. Prec. Abr. 395. 655. in notes. 
( Adzudged for tic dcſendant that the action did not lie. Pot, 496. g 


Th 2 = Blokeia? 8 Caſe. 
e eſcape © | 
ane defendant 3 VV Qu were condemne in debt: one of them is taken by a cat. 'as 


will not prevent i G / 2 457 ac. 19 and aſteru dt 4s ſuffered by the ſheriffs vo- 


warmer row luntarily to goat large; then Ute ot ner was taken in execution, and 
being te cen in 2 wonld 


93 zuin. / 


Trin ty lerm, 3. Fliz. In B. R. 479 


ould upon this matter have maintained an ardita querel ; be- Brernteos 


herefore 
uſe now the one is diſcharged, not by his own wrong, but by the 5 Caen. 


: n 


tithes of eriff's act, of whom the party is put to have his remedy. ut pr: 335 5373s 
k . 0 „ 258. 

had not awpy and FENNER held, that this was not any cauſe to dif- zz. Hen. 8. pl. 18. 

aches ot arge him ; POPHAM, and CLENCH ab/cntibus. 5, Co. $6. b. 

ey Were | Moor, 459. 

paid for Cro. Car. 75. 240. 


Blinco againſt Marſton, Fogel 
SROHIBITION. And ſurmiſeth, that he was parſon, and the A vicar endow- 


defendant was vicar of the fame church, and ſued him incourt wy = = 
hriftian for tithes, upon an endowment, that the vicar ſhould not pay uthes of 
Wc the tithes of all the lands within the parith ; and alledgeth his glebe to the 


dat he pleaded there, that he is parſon impar/once there; and that parivn, 


; tithe; : | 


er Dor. le land, uhereof tithes are demanded, is parcel of his glebe ; and t. 578. 
f bim- dat they of the ſpiritual court would not there allow of this plea. 2. Kol. Abr. 335. 


Moor, 457+ 910* 


iſſue to Ind it was held clearly, that a prohibition lay upon this ſurmiſe; 

and for r ccclc/fa decimas /olvere cceleſi non debet —T ANFIELD ſaid, That 1. 3 * 
Dormer Pre lately this matter was in queſtion betwixt 75g and the par- 2. Bl. Com. 31. 
at rent Mn of Bexley, in the county of Hits; and adjudged, that no tithes 3. Bac. Abr 79. 
 Whe- all be paid of glebe-land.—But Pornaa ſaid, If the vicar be Wood's init. 

e a fre- dowed to have all the ſmall tithes within the pariſh, and the 250 


arſon make a leaſe of his glebe-land, the leſſee ſhall have the 
mall tithes ariſing thercfrom to the vicar, and the groſs tithes 
ereor to the letlor. Which was agreed per Curiam. 


Sir Antony Maynie ggainſt Scot. Cats 11, 


ſhewn 
was af- 


tail in Eaſter Term, 38. EUR. Roll 42. 

body, *RROR of a judgment in debt upon an obligation in the com- Debt on bond 
he in- mon pleas (qued vide ante, fol. 450.). The condition was, to —— 
* dev. 3. rtorm the covenants within ſuch an indenture. The covenant, 1,gyr, that if the 


HAM 


herein the breach was aſligned, was, Whereas he had let that land lefee ſurrender 
and 


d Scot for twenty-one years, he covenanted, upon ſurrender of the at any time dur» 


trs by Writ leaſe, to make unto him a new leaſe for twenty-one years. ug the g 
not he he defendant pleads thereto, that Scot never ſurrendered his leaſe ene e .* 
is heir into him. The plaintiff replies, that the defendant had accepted leſtor accepts a 

Ppears /e /ur conufance de droit come cc, Cc, of Sir John Scavage and fine cf the pre- 
want. thers, and thereby had granted and rendered unto them the land wits. Thisis 


. 4 KEY N # 1 7 "oe bre ach ot the 
or eighty years ; et hoc, Sc. And thereupon tlie detendant de 3 


zarred ; becauſe he doth not ſhow that he, notwithſtanding this ge jegee need 
eaſe, had offered to make a ſurrender, ſo to perform as much as on not ſhew that he 
is part was to be performed, although the other could not make offered to ſur- 
þ leaſe according to his covenant. And it was thereupon adjudged nder. 

or the plaintiſf; for the defendant being diſabled to make a leaſe, a. 43% 

e needed not tender the ſurrender unto him. And error being — 
brought hereof, it was aſſigned only in tlie point and matter of law. Moor, 452. 
TANFIELD moved, that the judgment was erroneous ; for this 7 mn 
ovenant to make a new lea'e is not to be performed, unleſs upon N * 
former act to be done by the leſiee, viz. the ſurrendering, which Hard, 387. 

pt leaſtwiſe pught to be offered; becauſe there ought a promptneſs 2. Rolt Rep. 

0 appear in him to do that on his part that is to be performed. 347. 498. 
though the other cannot make the leaſe on his part; and in proof I 
creot relied upon 32. fidw. 3. Bar.” 26. & 34. Ed. 1. Debt, Ray, N 
108.—But all nE Jus rieEs reſolved, without any great argu- 1. Co. 25. 


ound. 
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notes. 


e ment, that in regard the defendant hath diſabled himtelf by this 2. Co. 50. 79. 


hne to make the leaſe according to. his covenant, and the plaintiff Co, Lit. 2214 


. - x Piow. . 
4s Rot to make the ſurrender, but with an intent to have a new = N 


I, Bac. Abr. 47. 2. Com. Dig. 466. Corp. 125. Dougl. 272. 1 Term Rep. 22 
BW, leaſe, 
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Lice is a Ce. Of the trover and converſion, one Morrice was poſſeſſed of thoi: 


- words ſubjeined did not enquire of the tenancy, which ought to be in every caſe, 4 


480 3 Trinity Term, 38, Eliz. In B R. 


Mav vrt leaſe, which he cannot have; it wauld therefore be in vain ta 
2 him to offer his ſurrender : but the covenant is broken of itſek 
"Wherefore the judgment was affirmed. 
Casz 12. | Partr idge againſt Naylor, 
Eafter Term, 38. Eliz. Rell 299. 


— — 2 Ph. ERROR of a judgment in the common pleas, in an action upo: f 
—— — the 1. & 2. Philip & Mary, c. 12. 2 nit three, for impoundim 
nuty only can 2 diſtteſs in ſeveral pounds in three ſeveral hundreds. The ca: 8 


be recovered, Was, that three diſtrained a flock of ſheep, and ſeverally impounde "i 
tho' ſeveral per- them in three ſeveral pounds in ſeveral hundreds. Upon no: 


— — rn guilty pleaded, and verdict found accordingly, damages were alle. b 
offence. ed by the jury at 408. and thereupon judgment entered, that ever; 


Ante, 331. of them ſhould forfeit 51. (being the penalty given by the ſtatute 
Gould. 145 Ana the treble of 4os. againſt every of 1em. — And it was affigne: 
Moor, 4<3 for error, that there ought to be but one 51. againſt them all; an: 

ag ap x but one trebling of the 408. againſt them all; for it is but one di. 
Clans car, ſtreſs, and one offence in them all againſt the ſtatute.—And ir 
Cowper, 610. {Tilary Term, 39. Ez. being moved again, all THE Court reſolved, 
t 1t was erroneous : and for this cauſe judgment was reverſed. 

Car 13. Gybſon againſt Garbyn. 
Hilary Term, 38. Eliz, Roll 1060. 4 
Vers if in ro- ACT ION on the caſe upon trover and converſion of ſixteen 
we a thre fide 4% broad-cloths. The defendant pleads, that before the tim: 
bon? goods, and fold them to the defendant ; and before he had notic 
Cowp. 443. that they appertained to the plaintiff, he ſold them to J. S. "Th: 
———_ Rep. which matter, &c. And it was thereupon demurred. | 'Y 
Cars 14- Weſt againſt Monſon. 

Hilary Term, 38. V liz. Roll 228. I 
A verdi in an ERROR of a judgment in an aſſiſe in the county of Lincoln, be. 
Sh cient fore Gawpy and Owex, Juſtices of Aſfiſe there. The aſft 
find that the * Was againſt e, who pleaded ** nul tenant de frank-tenement, named 
defendant was ini the writ ; and if named, there was not any tort, &c. The ju 
tenant and diſ. found, that * the plaintiff was diſſeiſed by the defendant, proutn* 8 
__ A brevi ſupponitur, niſi verba contenta in voluntate Roberti Manſon” (Which 
PR dogs _ they found in hc verba) © my a good eſtate in the lands tu 
that the plaintiff the defendant ; and thereupon they prayed the diſcretion of the 
was ſciſed of a Court.“ Thereupon judgment was given for the plaintiff, and 
Je for error thereof brought. | v 


tended, and de YELVERTON. The firſt error aſſigned was, becauſe the afſiſ: 


unleſs where the aſſiſe is taken in right of damages; as 12. ile 10. 
8. C. poph. 110. 20, Aſſiſe, 4. 11. Hen. 6. pl. 46. 37. Aſiſe, 15. 40. 1155 29. 
2. Roll. Abr. 693. 21. Aſſiſe. 20. 23. Aſſiſe, 2. 50. Edw. 3. pl. 11. And although Y 
Moor, 431. the verdict finds, quod ipſe — tenens, yet becauſe it is not ſaid 41 
nas of tenementi, it is not good; for ſo it may be ſaid of a tenant for years, 
1. em Rep. Or by legit. And the concluſion, prout per breve ſupponitur, wil 
141. not help it ; for that doth not prove him to be tenant. The ver- 
dict is alſo imperfe&ly ſound; and then the point ought alſo tl 
have been better examined by the Juſtices of Aſſiſe ex officio, wi 
12. Hen. 4. pl. 20. is; and becauſe they did it not, it is erroneous. I 
— Secondly, It is not found, that he was ſeiſed of any eſtate, fo — 4 

he might be diſſeiſcd. Wherefore, &c. 8 5 1 
| al 


7 
Io þ 
«6 
"> 


\ 
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But all THE Cova reſolved, that in regard there was but one Wer 
ant named in the affiſe, and the jury hath found that he diſſciſed 2 
plaintiff, proyt per breve ſuppouttur, it is thereby to be intended, e. 
t the plaintiff was ſeiſed of ſuch an eſtate, which might be dif- 

Ned (a), and that the defendant is to be intended always tenant, (a) Poſſeſſion 
regard there is not any other named in the writ who could be under a judg- 
ant: but if there had been more defendants named in the writ, ente — 


. ment can rever 
en they ought to have enquired of the tenancy, — me kf. 


1 vain to 4 
of itlel; 


ion upo; 1 
poundin: © 


_ And all THE JusTICcEs, except GawDY, reſolved, that the. of the free- 
ſpon no rdict was found for the laintiff : and that which came after — 

ere aſſel. Ne % being imperteR, (as it was agreed clearly by all that it was, „ 
hat ever; Ir they found not, that Robert Monſon was at any time ſeiſed of 

> ſtatuc Wat land, that he might make a will, nor that he made any will), 

; affigne: was idle and void, and judgment ſhould be given upon the pre- | 

all; an; Ning verdict, as in the caſe of Sir Rowland Hayward, Dyer, 372. Cro. Car. 2124 
t one d. Ind the verdict being perfect before, that which comes after the — 41 
—And i: being idle and void ſhall never hurt it, but judgment ſhall be Poſt, 482+ 
reſolves Nen upon the verdict which is good: but where that which 

verſed. pmes after the ni is material, and is well found, the Court ſhall 


en adjudge as well upon that, as upon the reſidue of the verdict. 
nd although the verdict was imperfect, and the tenant might have 
ayed a certificate of aſſiſe to make it more full, ſo as judgment 
night have been given upon the entire verdict; yet that needed not 
he tim e awarded by the Court ex officio, but they might well have 
of tho: judged upon that which was found. Wherefore the judgment 
d notic. as affirmed, againſt the opinion of Gawpy. 

5. Ti: = Gawpy ſaid, that he always held the verdict to be imperfect, and 
hat no judgment ought to be given thereupon: But in reſpect he 
as informed by OwEx his companion, that the opinion of many 
f the Juſtices, upon conference with them, was, that the firſt part 


* ſixteen 


-oln, be. s the verdi& was perfect, and that which came after the % was 
be afſie Poid and idle, and that judgment ought to be given for the plain- 
named at if, he aſſented thereto; yet in his opinion held, that the verdict 
he jury was imperfect in all; for the jury intended not to find the one 


part without the other: and it is not a perfect verdict, for it is all 


routin | i - 
ah 0 u one entire ſentence ; whereforethey oughtto have adjudged upon 
ands o all together, and ſo not like to the caſe in Dyer; for there was 
of the an abſolute verdi& given, and that which came after was idle. 


f, ant Wherefore, &c.— But notwithſtanding the judgment was affirmed. 
e aſſiſe 
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Trinity Term, 
38. Eliz, In the Common Pleas. 
Sir Edmund Anderſon, Nut. Chief Ju bice. 
1 homas Walinſley, E/q. 
Francis Beaumond, /. Tuſtices. 
Thomas Owen, g. 
Sir Edward Coke, Kut. Aitorney General. 


S FI leming, XA. Solicitor General. 


( — Is 2 dai. 2 — . 
C-57 1. Childes agu/s/t Welccr, 


1 * HE. caſe was now recited to be —tenant for life, remain. 


- 
11 
154 
2 


agate Eafter, der to four others for their lives, 1 holofiorin roverfion lovie 


Term, pl. 28. a fine /ur comnfance de di ot come de ces . the tenant fr 
p- 479" » life, and to one of thoſe in renainder, to the uſe of the tenant tor 


lite, for his lite, and atter to the uſe of the other in fee \ the tenar: 
for lite dies; he in remaindcr. who took the fine, dies; and, Wie. 
ther his heir ſhould have that part? was the queſtion. And it 
was retoived by all THE Cori, that that part ſhould deſcend t- 
| his heir, and ſhould not ſurvive. 
A leaf. by huf. But it was then moved 1 in arreſt of judgment, that he declares in 
nd and wife an ejediione firmæ, of 2 leaſe by baren and feme, and ſhews not that 
r y be pleaced it was by deed ; and without a deed it cannot be a leafe of the 
2 qty x frme; ior her acceptance of the rent upon ſuch a leaſe cannot mak: 
= OT good (a); and in prooi thereot was cited Dur, 91. 21. Hen. 8. 
Ante, 112. 438.5. 2. 1. £dw. 4. pl. 13. 21. Hen. b. pl. 24. ; 
453: WALULMSLEY, Although he counts not of a deed, ne 1 
2. Co. 6r, may well be intended. . 
1. Co. 21. ANDERSON. I hat cannot be, but he ought to count thereof 
3 477. preciſely. it a 3 be neccilary > _ 
= "64 = And afterwards a precede ut was thewn unto them, Eafter, 33. 
„ Sea vide Flix. fel, v. Gilbert, where he made his count of a leaſe by baron © 
Cob. 201, and ene, and mentious not any deed, and yet adjudged to be good. 7 
Dougl. 57 And Duwe faid, that he was a counſel therein, and that then this 4 
TIS Reps EXCEption was taken thereto, and that then another precedent was 
ſkevn in the queen's bench, 1: £75 v. Fiithers, and there adjudged Y 
LO 66. good, — Wherefore, upon: fies ns, is and precedentsſhewnin Court, 
(being the laſt day of the term) tne plaintiff had judgment to recover. 
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CASE, . ; Sharp againſt Sharp. | 
4. is ice in | RON a ſpecial verdict. the caſe was, That J. S. being ſeiſed of 


ſaw, - and being lang in fee, being upon the land, demiſed the land to tho s 
un t e and, e plaint:ff for lite, et qu, nila alia driiberatio feiſine fatte fuit ; and, 
dt mr it {by Wi tether this were a good leatc for life, being but by words only 
eee upon the land? was the queſtion. 

delivery el, " ANDERSON. It is a good livery, and fo it hath bcen held to be 
vas made, Ad. before this time, and fo 1 can inew you. But the caſe is better, 
jodia that ti for the jury find quia demiſit for lite, being upon the land, which 
1» rot a geod is an cxpreſs finding of the leaſe ; and alt though it be afterwards 


_ 605 found, gu d nulla alia liberatis ſciſinà facliu fit, it is not material. 


Moor 458. 6. Co. 26. 2. Co. Lit 48. b. 38. Afl. 2, 4. Kall. Ab. 2. 9. Co. 138. Cro, Jac. 80. 
5 Com, Dig. 163, 1. Vooe's Con. 536, | 7 
| zug 
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in the firſt words there is a good livery and leaſe intended, Snare 
it thall be good in pleading, 4 mu/t5 fortiori, in a verdict. _ 
/ALMSLEY., True it is, by the firſt words, if no more had 7 
| found, it ſhould be intended to be a good leafe, and a livery 
ag + to have been made : but when the jury find further, quad 
4¾ä lileratio ſelſinæ fabia fait, they have _—— left it to our 
Yment whether it bea good livery or not; which it is not, for 
ry is a ſolemn thing, and ought to have an external a&, and 
words only, ſo as the intent of the parties onght to be appa- 
to have a livery. For Hractan and Britton fold, that a tree- 
cannot paſs by words only. 
AD: wot ; BEAUMOND accordant, For livery is an actual thing, 
& out to be made by ſome act done; and words upon the 
d, © let you this land, &c.” cannot make the land to paſs; 
I the verdict is plain enough, that they did not intend any other 
ry, than by words only. 
ANDERSON. If there be words uſed upon the land, to ſhew 
intent of the parties to make the land to pals, it is a good live- 
as in dower ad o/tium ecclęſiæ, livery within the view although 
hing be done, but words uſed only, yet the land ſhall paſs 
reby.—But, notwithſtanding his opinion, it was adjudged for 
defendant, that it was not any leaſe.— Nor, that /erjcant 
arid ſaid, ſuch a caſe was between Swan and Sparks, 
by 29. Car 2. c. 3. no leaſes, &c. either or note in writing, ſigned by the party, c. 


hold cr for term of years, ſhall he aſſign- Sce 2. 1erm Rep. 739. 
granted, or ſurrgndered, unleſs by deed, 


Huit againſt Cogan. Cazx 3. 
HE caſe was, Two perſons recovered ſeverally againſt one gn. upon a fe. 
in debt. He who had the firſt judgment, ſued firſt an elegit, cond elegir,whe- 


"Y 
Ce, "Y 


+ V 


romain. 8 
100 levie 
mant for 
Nant tor 
le tenag. 

And 
cend t- 


ares in 
not that 
: of th: 
ot make 


Hen. 8. (3 a 
a deed ' 5 


nad the moiety of his land delivered in execution. Afterwards, er the ſheriff 
thereof e other ſucd an egit, and the ſheriff prayed the advice of the — 

ourt, whether he ſhould deliver the moiety of the entire, which — adng 
er, 33. as all that remained, to the debtor, or but the moiety of the moie- ty of the defen- 
7 baron . if. the moiety of that which remained to the debtor ? 4ant's lands ? 


n this 1 \ 
it was Wc writ awarded. But they adviſed the ſheriff to return that ſpe- | 
udged 
-ourt, 4 
Over. 


And Ax DERSON, BEAUMOND and Owx held, that he ſhould Hard. 25.27. 


oicty ſhall be delivered. | 
Croſs againſt Powel. 1 


Y EBT. The caſe was, A deed-poll was made between CY A geed poll, - 
ed of and Peel, whereby Cro/s covenants with Powel to aſſure un- mrlly dee red, 
o tho e him fuch land, and Prvel by the ſame deed covenanted with is 200d, and will 
and, / to pay unto him for it 4ol. Powe! delivered the deed firſt to E * 20» 

= 3 - x . . ion. 
only end Crs afterwards delivered it to Powel. Croſs brings Ante 2172. 

ebe tor this 40l. And all this matter being diſcloſed by pleading, poſt. 487. 458. 
to be was thereupon deniurred by the defendant, pretending, that by 862. 
ttcr, lis re-delivery of the deed unto him it had loſt its force. —But all Lit. 550, 


hich ur COURT held, that it is a good deed to hoth; for here is 1 —.— 
arcs ting, ſcaling, and delivery, and the delivery thereof to the de- 295 3 
rial. Hendant is not material: for if a deed be delivered to be cancelled, 


o the party himſelf, yet if it be not cancelled, and the other gets 
t again; it remains à ggod degd, Whereiore it was adjudged for 
ic plaintiff, a 15 | V 


. 80. 


zug 
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Car 5. | Stephens againſt Eliot. - 
A leafe delivered FJECT IONE FIRMA of lands in Stepney, in the county « 
uponthe land, by 44 1{;ddleſex, by Edward Aſcue. Upon the evidence it appeared 
— —_— that Edward Aſcue, the leſſor, being in the county of Lincoln, del. 
— bs. vered a letter of attorney to deliver this leaſe upon the land. Bu 
void. it appeared further upon examination of the witneſſes, that th: 
Ante, 446- leſſor in the county of Lincoln, being out of poſſeſſion of the land 
Co Lit. 48. delivered that leaſe to the attorney as his deed, to the plaintiff; * 
3- Co. 55. uſe, and afterwards the attorney entered into the land, and accord. 
ing to his warrant delivered it to the plaintiff upon the land.— Ye: 3 
3. Bas. Ab. goo, PER CURIAM it was held to be a void leaſe; for it was delivered in Þ 
1. Wood Con, the county of Lincoln, when he had nothing in the land. An! 
651. 715. 725. although it was moved, that the firſt delivery was void, therefor: 
Sep. rouch-67- the ſecond livery was good ; yet they held it to be void: for al. 
— 2 ler. though the firſt be void, to paſs a thing, yet it is his deed by tl: 3 
1. Ter. Rep. 736. firſt delivery, ſo as it takes thence its eſſence: wheretore the ſecond 3 
delivery thereof was void. | | 
Copyhold lands SECONDLY, It was moved, admitting this to be well delivered, 
ee g. that the land being copyhold land, and let by a copyholder, whe. 3 
5 COD ther the plaintiff might thereby maintain an zr2:one firmæ at the 
law. common law !—AndallTHECovkT,exc&pting BEAUMOND, held. 
Ante, 224. 46g. that he could not. For the nature of copyhold land is to be reco. 
tot. 524. $35-vered only in the copyhold court, by plaint according to his caſe, 
3 and the law takes not any conuſance of them, but as tenants a: i 
9. Co. 75. "dz will; and although their cuſtoms are pleadable, and allowable 2: 
4. Co. 26. our law, yet no action can be maintained for them at the common 
Cro. Jac. 403. law, nor by any writ of the queen's. But BEAUMOND doubtcd lp 
Moor, 128.272. thereof, © 1 
+, THrinDLy, If tenant in tail of a copyhold ſurrender, whether 
Surrender of a it be a diſcontinuance, and ſhall take away the entry of the ifſue / 
copyhold by te- — And, PER TOTAM CURIAM, it ſhould. For being admitted that 
- Rs 52he is tenant in tail, it is to be admitted alſo, that he may make a 
j ance, .. . . „ 
Ante, 143. diſcontinuance, which cannot be by any means but by ſurrender 
Poſt. 717. for he hath not any other courſe of conveyance, W herefore, &c. 
Vid? contra, 4. Co. 23. Moor, 358. 753 · Co. Cop. 78. 2. Bac. Abr. 95. Cowp. 702. Ante, 148. 


Sal 6. Wright againft Penry. 4 


Awritof f, g- NT RV SUR DISSEISIN of a diſſeiſin made to himſelf. The 
= OED plaintiff prayed a writ of 2/irepement ; and it was doubted, whe- 
m ages. ther he ſhould have it, becauſe he is in this action to recover all 
Inte, 33. his damages. —But afterwards upon good advice the writ was 
Loft. 774. granted; for otherwiſe the plaintiff might have his houſes and 
2- Inſt. 328. woods defaced and deſtroyed, and turned to his remedy to recover 
Regitt. 47. in damages againſt one, who peradventure hath not ſo much in value. 
Mecor, 100. F. N. B. 60. 5. Co. 115. See the b. Edw. 1. c. 13. The moſt uſual way now of pre, 
venting waſte is by application to the Court of Chancery, 3. Bl. Com. 227. . 


Conn Anonymous. 


An »rchbiſhop AJ OTE, that /erjcant Daniel ſaid, he had ſeen this precedent : 
all be fined for T hat the _—_ of Durham impriſoned one for a lay cauſe; 
2 whereupon the archbiſhop of 7 ork, as his ſovereign, cited him ta 
- <2 504 —— appear before him to anſwer for that impriſonment: whereupon 
riſdition, complaint being made to the king in parliament,” the matter was 
2. Inft. 6600. heard there, and the archbiſhop ſubmitted himſelf to the king's 
4- Com. Dig. grace, and was fined four thouland marks.—And THE JvsT1CES$ 
* Ri, they had ſeen it alſo. 5 
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Michaelmas Term, 485 


8. and 39. Eliz. In the Queen's Bench. 


2 1 
%, del. k _ 
4 Be Sir John Popham, Nut. Chief Juſtice. 
bel Sir Francis Gawdy, Knt. 
— = Edward Fenner, E/q. . Juſtices. 
Ord- 
4. John Clench, EHM. | 
oy : F. Edward Coke, Attorney General. 
And ; 48 
nerefon Sir Thomas Fleming, Solicitor General. 
for al. | 
by the — 
ſecond» ; 
I Comyns againſt Boyer. Caan 3. 
lvered, Trinity Term, 38. Eliz. Rell g5 3. Middleſex. 
» whe, A CTION OF TROVER of nine oxen, at Stepney, in the A juſtification 
at the county aforeſaid, 29 Auguſt, 37. Eliz. and converting ng __ 
„ beld, them to his proper ule the {ame day, at the ſame place, &c. — den 


e reco. 
is Caſe, 3 
ants a: 
ble 2: 
mmon Xx 
ubtcd 

9 
nether 
iſſue 
d that 
lake 2 4 
nder 9 
e, &c. 
e, 148. 


I 
The 
whe- 
er all 
was 


and 
Over 
alue. 
Pre. 


E 2 
* 
. 


he defendant pleads, that the vill of Cratoley in the county of yer overt, im- 
Fu/Jex is, and time whereof, &c. was, an ancient vill, within which plicdly confeſſes 


babetur et tenetur, and time whereof, &c. hath been held one fair — og 
A — 


very year, upon the 29th Augy/?, for all the queen's ſubjects thi- 
4s we doug et — — quo, c. . the faid 29th Au- — _ 
ruſt, 37. Eliz. one William White was poſſeſſed of thoſe nine Ante 146. 173. 

xen, and them to the defendant for 281. the ſaid 29th Auguſt in Cro. Jac. 165. 
open fair ſold and delivered, whereby he was of them poſſelled, as 10. Co. gt, 
of his proper goods, and them converted at Stepney, in Middleſeæ, 
the ſame day in the declaration, provt, &c. It was thereupon de- 
murred.—Firſt, Becauſe the declaration ſuppoſeth the property of 
thoſe goods to the plaintiff, and the defendant doth not conteſs, 
nor deny it, nor anſwer thereto. But THE Couxx held, that his 
plea was good enough as to that. For when he juſtifies by buying 

in a market overt, it is thereby allowed, that the property was in 
the plaintiff ; but he is bound by that ſale, and he needed not 
otherwiſe confels it. 

SECONDLY, The preſcription is alledged, that there had been in pleadine a 

a fair in that vill, and he doth not alledge it to be in any certain ſale in marke: 
perſon, &c. But it was held to be good; for he need not take co- eons For 1 _ | 
nuſance in whom it is: and ſo is the uſual courſe of pleading in age eee 
ſuch caſes.— THIRDLx, he alledgeth the preſcription to be to hold ker to be in any 
a fair there every year upon the 29th Huguſt, and he doth not ex- certain perſon, 
cept _—_ as it ought to be. Sed non j x For a fair holden © that it was 


not held on a 


upon the Sunday is well enough; although by the 27. Hen. 6. c. 5. = 
there is a penalty inflicted upon the party that ſells upon that day, = = Ow 
but it makes it not to be void. —FOURTHLY, It is not alledged paid, or that the 
here that any toll was paid, for otherwiſe the property is not Yenderhadaſpe- 
changed. 12. Edw. 4. pl. 8. 35. Hen. 6. pl. 29. Dyer, 99. Sed — e 
non allocatur. For it is not of neceſſity, and in many vills no toll voy 
is uſed to be paid: and if it ought, it ſhould be ſhewn on the other e. Js. 496. 
part, to avoid the ſale, that there was not any toll paid. —F1FTHLY, 1 öl. rep. 457. 
Ant. 86. . 
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Couyns Tt is not alledged, that William Nie was poſſeſſed of thoſe goo 0 
2 as his proper goods, nor that he had any property in them, b 
Rt generally, that he was poſſeſſed of them, and ſold them.—Sed 1, 
allocatur; and, notwithitanding theſe exceptions, and others, nn 

was adjudged for the defendant. 


© 
: 


Tan 24 Harrington againſt Wiſe: 

| 11, , ichaelmas Term, 37. & 38. Eliz. Roll 226. -4 
Articles by DEBT for 601. rent upon a leaſe, 23d Sept. of lands in Newa:. 8 
OE euer ham, in the er of I arict, HABENDUM 4 e Sans 
« 22reed that 4, Mich. proæim. /itur. tor five years, rendering 1201. per annum at tl: 6 
« doth let the two feaſts. The detendant pleads, nihil debet, Sc. A ſpecial ver. 
« ſaid lands, dict was found. that there were certain articles indented in writim * 
- ee age of the tame date, whereof the plaintiff ſealed the one part to th: 
— ran defendant, and the defendant ſealed another part to the plaintiff, 
viſe that the leg. Which were in this manner: * IMyRIMIs, It is covenante! 
ſee < ſhall pay and agreed between the paitics, that James Harrington doth E 
* ro the ſaid 4: “ the ſaid lands for and during tive years, to begin at the feaſt 0 
Papi Saint Michael next following. PROYIDED ALWAYS, that th: "i 
vation of rent, ſaid /Liſe (the defendant) thall pay to the plaintiff annually dv. 
and not a con- ring the term, at the feaſts of Saint Afichael and the Annunciation, 
dition. „ 1201. by equal portions. Alfo the ſaid parties do covenant, 
Ante, 33. 156. „ that a leaſe ſhall be made, and ſealed according to the effe& 
173. 306. 335 « of thele articles, before the feaſt of All Saints next enſuing.” Þ 
22 — * And they further find, that he entered by force of that demiſe, 
2 Noll. Abl gg. and that the rent was arere, prout, Sc. And if, &c.— Iwo poini 
Mor, 439. Were moved. Firit, Whether it were an immediate leaſe, or but 
Cro. Jac. 92. an agreement to have a leate made, by reaſon of the laſt words, 
3 which refer to a leaſe to be made, and ſcaled? But all THE JUSTICEs 
1. Wood's Con. held it to be a good leaſe. For the words, it is agreed that he 
359. 371. % doth let,” being in the prefent tenſe, is a good leaſe by the 4A 
Srrange, 6511 words of the agreement, and that which follows is in reference to 
B. K. H. 355. further aſſurance, &c. and the rather as it is here, for that it is 
— to he made after the beginning of the term: ſo he ought to have 
25 the term preſently at Michacimas. 21. Een. 7. pl. 36. 1. Edu. 6. 
1. Peer. Wil. 16. Bro. Leaſes,” 6b6.—Secondly, Whether this — were a good 
71. 330. 781. reſcrvation of the rent, or a condition only, for that there is not 
3- Per.Will. 9. any words of agreement to pay it, nor any reſervation ? But all 


Bac. Abr. 342. . : f - id, 
= So THE JUSTICES held, that it was a good reſervation ; tor being by 


444. 736. articles, whereto both of them were parties. it is an agreement that 
2. Term Rep. the rent ſhall be paid annually during the term; which tanta- 
727 mounts, as if it had been a reſervation upon the leaſe by words of 


reſervation. And PornaM ſaid, that it was a reſervation and 
condition alſo, as in the caſe of Sir Henry Berkley (a); where a 8 
previſs joined with the words of covenant make it a condition, 
and a covenant alſo.— And it was adjudged for the plaintiff, 

(«) Eaſter Term, 37. Eliz. ante, 385. 


Care 3. Hall againſt Henneſley. 
Hilary Term, 38. Eliz. Rell | 
Words imput- ACTION FOR WORDS. Whereas he was robbed = pune 
efe 


ing THEFT- unknown of divers parcels of linen cloth ; that the ndant 


— premiſſa ſciens, in ſlander of the plaintiff, ſpake theſe words in the 


alledged to be ſpoken in the preſence of divers, it ſha!l be intended, after verdict, in thety hear ings 
| Hob, 268. 1. Roll, Abr. 74. Noy, 5. Cto. Jac. 39. Cro. Car. 199. 4+ Bac. Abr. 412. Cowp. 276. 
| pre- 
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ſence of divers others, viz. © Hucu HALL“ (innuend the plain- Hart 


« hath received three pieces of his cloth again of the thief. * 
NESLZ VTV. 


0 good "a 
ein, bo 
Sed 55 
ther 8, 


nd beareth with the thict, and if 1 have any hurt hereafter, I 
ill charge him with it.” After verdict for the plaintiff, it was 

dved in arreſt of judgment, that an action hes not for theſe 

rds. For when he faith, that he was robbed by perſons un- 

own, then the ſaying that he received his goods of the thief is 

t any offence ; for it is not alledged that he knew who was the Ante, 52. 

bf, from whom he received his goods. And to fay that he bare Eitz. Cor: 355 


Vera. +1 the thief, is no offence ; for one, may bear with a thief; as nr agg 
Sans bear with him that he ſhall not proſecute lim, which is not any | Hank. 2 ca. 
at tl: Hence in law; and one may teceive his goods again which were z, Hawk. 450« 
al ver. ien without offence (a), unleſs it be done on purpoſe to con- 

vritin l the offender, and to help him to eſcape.—lt was moved alto, 

to ti: at this declaration was not good. For it is, that he ſpake thoſe 

untiff ords in preſentid diverſorum, and doth not ſay, in auditu ; and if 

nant*! ne heard, it is not a ſlander. —And as to it, nan allocatur. For it 

oth hal be neceffarily intended, that it was in auditu, when it was in 

aſt of C enid, &c. But for the words themſelves, they all held, for 

at th ch reaſons alledged, that they were not actionable. Wherefore 

ly dv. vas adjudged for the defendant. 

ie,, (.) Sed vide 4. Geo. 1. c. 11. and 25, Geo. 2. c. 36. by which a penalty is infliged 

fre a offence. 
ung. leigh againſt Bateman. OI 
emile, Hilary Term, 37. Elix. Roll 514. 

poin: a SSUMPSIT. And declares, whereas Herry Cavendiſb, 1it April, A legte for 
or but 27. Elix. let a cloſe called Biggen-booth to one Hugh Bate- Year» _—_— 
rords, an for twenty-one years, who afhgned it to the plaintiff; that reaper 1 
leg, e defendant, ꝙ March, 34. Eliz. in conſideration that the plaintiff, ,, ſurrer der h 
at he the inſtance and requeſt of the defendant, reconcederet, or yield leafe ; but if the 
y the p all his intereſt and term for years in the ſaid cloſe to the faid —_ er OY 
ce to Terry Cavendiſh, ac contentus t that the ſaid Henry Cavendifh | 95A . a 


ould have the ſaid cloſe, ad utendum ad voluntatem ſuam, aſſumed . Self hene ole 


t it is 
o the plaintiff to pay to him 0l. when he ſhould be thereto « ja,4,” this is 


have 


W. 6. 1 equeſted; and alledgeth in ſact, that afterward, viz. 10th March, a good ſurreu- 
good g). Eliz. ad prædict. inſtantiam et requiſitum of the defendant, he did — i 0 
s not Megrant and yield up his ſaid leaſe to H. Cavendiſh, and was con- 3 wy 
ut all Ment that the ſaid H. Cavendi/> ſhould have the cloſe to uſe at his Poft. ;.,. 
g by ill: and for the non-payment of the 70l. by the defendant, the . It. _ 
that 6 plaintiff brought this action. The defendant pleads a ſpecial plea, Roll. Abra 
nta- nd traverſeth the aſſump/it modo et formd; and hereupon a ſpecial 1. Leon. 280. 
ds of verdict was found, viz. © that H. Cavendiſh let ut ſupra, and the 2. Vent. 1yy. 
and aſſignment to the plaintiff, and the aſump/it, as it is alledged ; m_ —_ 
ere a (and that the plaintiff, roth March, 34. Eliz. at the defendant's - 3 
ion, requeſt delivered an indenture containing the ſaid demiſe to one Co. Jac. 6:9. 


6 William Jackſon, to deliver /imul cum toto ſtatu et intereſſe ter mini Le. Ray. 42. 
* predifti, to the ſaid H. Cauendiſs, upon the defendant's agree- 11% | 
ment to pay to the plaintiff the ſaid ſum of ol. And that ſu- 757,77 zg. 
* perinde the ſaid William Fackſon, for the plaintiff, and by his ap- 1. Term Rep. 
„ pointment, delivered and ſurrendered to the ſaid H. Cavendiſb 441. 
* the ſaid indenture and demiſe, and the eſtate, intereſt, and term 
© of the ger pr therein; and that the ſaid H. (avendiſb accepted 

7 


ſons 
lant E 


the 
ie. 
6. 


* thereof, and plucked away the ſeal thereof. And it was further 
„found, 


— P 


re- 
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Boy EA. 


Casx 2. 


Articles by 
which it is co- 
« yenanted and 
« azreed that A. 
« doth let the 
ſaid lands, 
* &c;” amount 
to an immediate 
teaſe, and a pre- 
viſo that the lei- 
fee © ſha!l pay 
« t the ſaid A. 
annually, c.“ 
is a good reſcr- 
vation of rent, 
and not a con- 
dition. 

Ante, 33. 156. 
173. 306. 3$5. 
Noy, 57. 

1. Roll. Abr. 847. 


2 Roll. Abr. 4 


Mozr, 459. 
Cro. Jac. 92. 
Pod. 35. 
Palm. 20t. 
t. Wood's Con. 
359. 371. 
Strange, 651. 
B. R. H. 305. 
3. Com. Dig. 248. 
3. Bac. Abr. 421, 
22. 
1. Peer. WI. 16. 
71. 330. 781. 
3. Por. Will. 9. 
4- Bac. Abr. 342. 
1. Term Rep. 
444+ 736. 
2. Term Rep. 


7309 


Casr 3. 


Words imput- 
ing THEF T- 

ROTE are ac- 
tionable, and if 
alledged to be 
Hob. 268. 1. 


which refer to a leaſe to be made, and ſcaled? But all THE JusT1cEs C 


Michaelmas Term, 38. and 39. Eliz. In B. K. 1 


It is not alledged, that William I//hite was poſſeſſed of thoſe good il 
as his . goods, nor that he had any property in them, bu 
generally, that he was poſſeſſed of them, and ſold them. — Sed w 
allocatur ; and, notwithitanding theſe exceptions, and others, 
was adjudged for the defendant. = 
Harrington againſt Wile: 2 
Ss Richaelmas Term, 37. & 38. Eliz. Roll 226. ; NF 
DEPT for 601. rent upon a leaſe, 23d Seht. of lands in Newad. i 
ham, in the 1 of Narwict, HABENDUM a % San 
Mich. proxim. futur. for five years, rendering 120l. per annum at tie 
two feaſts. The defendant pleads, nihil debet, Sc. A ſpecial ver. 
dict was found, that there were certain articles indented in writim 8 
of the ſame date, whereof the plaintiff ſealed the one part to tiè 
defendant, and the defendant ſeated another part to the plaintiff = 
which were in this manner: INTRIXIS, It is covenant 
and agreed between the pactics, that James Harrington doth lu 
* the ſaid lands for and during five years, to begin dt the feaſt of 8 
& Seint Michael next following. PROVIDED ALWAYS, that th: 
„ ſaid ///i/e (the defendant) thall pay to the plaintiff annually du- 
ring the term, at the feaſts of Saint Afichael and the Annunciation, . 
* 1201. by equal portions. Alſo the ſaid parties do covenant, 8 
© that a leaſe ſhall be made, and ſealed according to the effet ll 
* of theſe articles, before the feaſt of All Saints next enſuing.” al 
And they further find, that he entered by force of that demiſe, 
and that the rent was arere, prout, Sc. And if, &c.— Two point 
were moved. 
an agreement to have a leate made, by reaſon of the laſt words, 


1 


4 


= 4 
+? A 
»Y 

= 
iy, 

5 


= 


Firſt, Whether it were an immediate leaſe; or but 


7 


1 


held it to be a good leaſe. For the words, ** it is agreed that he 
«+ doth let,” being in the prefent tenſe, is a good leaſe by the al 
words of the agreement, and that which follows is in reference to 
further aſſurance, &c. and the rather as it is here, for that it is il 
to be made after the beginning of the term: ſo he ought to have 
the term preſently at Micbaelmas. 21. Een. 7. pl. 30. 1. Edw. b. 
Bro. Leaſes,” 66.—Secondly, Whether this ou were a good 
reſervation of the rent, or a condition only, tor that there 1s not 
any words of agreement to pay it, nor any reſervation ? But all 
THE JUSTICES held, that it was a good reſervation ; for being by 
articles, whereto both of them were parties. it is an agreement that 
the rent ſhall be paid annually during the term; which tanta- 
mounts, as if it had been a reſervation upon the leaſe by words of 
reſervation. And PorhAu ſaid, that it was a reſervation and 
condition alſo, as in the caſe of Sir Henry Berkley (a) ; where a 
previjo joined with the words of covenant make it a condition, 
and a covenant alſo.—And it was adjudged for the plaintiff, 


(]) Eaſter Term, 37. Eliz. ante, 385. 


Hall againſt Henneſley. 
Hilary Term, 38. Eliz. Roll | 
ACTION FOR WORDS. Whereas he was robbed by pr_ 
unknown of divers parcels of linen cloth ; that the de endant 
premiſſa ſciens, in ſlander of the plaintiff, ſpake theſe words in the 
ſpoken in the preſence of divers, it ſha!l be intended, after verdict, in their heat iq. 


Roll. Abr. 74. Noy, 3. Cro. Jac, 39. Cro. Car. 199. 4. Bac. Abr. 412. Cowp,276- 
| pre- 
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eſence of divers others, vi. Hucn HALL” (innuendo the plain- Ha 
) 4 hath received three pieces of his cloth again of the thief, an again 
and beareth with the thief, and if 1 have any hurt hereafter, 400 
will charge him with it.“ After verdict for the plaintiff, it was 
oved in arreſt of judgment, that an action lies not for theſe 
>rds. For when he faith, that he was robbed by perſons un- 

own, then the ſaying that he received his goods of the thief is 

t any offence ; for it is not alledged that he knew who was the Ante, 52. 
Wc, fon whom he received his goods. And to ſay that he bare Eitz. Cor. 355+ 


* 
x 
—= N 
=_ 
| "i 
1 1 
* 1 
-- *W 


. % 
ſe good 
1em, ba 
Sed Vo 4 4 
thers, 1 


Newad. 4 ith the thief, is no offence ; for one may bear with a thief; as 2. moe wing 
Sand bear with him that he ſhall not proſecute lum, which is not any | Hank. 262. 


Fy. * . . . 
n at the Mrence in law; and one may teceive his goods again which were 2. Hawk. 456+ 


ial ver. Molen without offence (a), unleſs it be done on purpoſe to con- 
writin: l the offender, and to help him to eſcape.—lt was moved alſo, 
t to the Mat this declaration was not good. For it is, that he ſpake thoſe 
aintiff ords in præſentid diverſorum, and doth not ſay, in auditu; and if 
enanted one heard, it is not a ſlander.— And as to it, non allacatur. For it 
loth 1 all be neceſſarily intended, that it was in auditu, when it was in 
feaſt of lu eſentid, &c. But for the words themſelves, they all held, for 
hat the och reaſons alledged, that they were not actionable. Wherefore 


Ily du. 


= was adjudged for the defendant. 
wation, 


(a) Sed vide 4. Geo. 1+ c. 11. and 25, Geo. 2. c. 36. by which a penalty is inflicted 


— 42 this offence. | : 
ng 'Y leigh againſt Bateman. Es 
lemiſe, Hilary Term, 37. Elix. Roll 514. | 

points SJ 4 SSUMPSIT. And declares, whereas Henry Cavendiſb, 1t April, A lefee for 
or but 27. Elix. let a cloſe. called Biggen-booth to one Hugh Bate- — ee 
words, e for twenty-one years, who aſſigned it to the plaintiff; that dy eee 
T1cEs ie defendant, 9 March, 34. Eliz. in conſideration that the plaintiff, to ſurrer der he 
hat he A t the inſtance and requeſt of the defendant, reconcederet, or yield leafe ; but if the 
by the p all his intereſt and term for years in the ſaid cloſe to the ſaid leifee ſay one 
nce to Henry Cavendiſh, ac contentus oa that the ſaid Henry Cavendiſh . 0 0 age 
it it is ould have the ſaid cloſe, ad utendum ad voluntatem ſuam, aſſumed 4 ſhall — 
> have o the plaintiff to pay to him yol. when he ſhould be thereto « ja,4,” this is 


dw. 6. 
good 
is not 


equeſted ; and alledgeth in fact, that afterward, v:z. roth March, a good ſurræu- 
7. Eliz. ad prædict. inſtantiam et requiſitum of the defendant, he did = . : 
fegrant and yield up his faid leaſe to H. Cavendiſh, and was con- e 209- 


302. 483. 


zut all ent that the ſaid H. Cavendi/h ſhould have the cloſe to uſe at his pg, 323. 

ng by ill: -and for the non-payment of the 701. by the defendant, the , _.. = 
it that plaintiff brought this action. The defendant pleads a ſpecial plea, Rol. Abr. 4 
tanta- and traverſeth the aſſump/it modo et formd; and hereupon a ſpecial 1. Leon. 280. 
rds of verdict was found, viz. © that H. Cavendiſh let ut ſupra, and the 2. Vent. 1yy. 
n and « aſſignment to the plaintiff, and the aſump/it, as it is alledged ; ee 7 
nere a and that the plaintiff, roth March, 34. Eliz. at the defendant's 6 4 


ition, te requeſt delivered an indenture containing the ſaid demiſe to one Co. Jac. 6:9. 
% Milliam Fackſon, to deliver ſimul cum toto ſtatu et intereſſe termini Le. Ray. 402. 
* prædicti, to the ſaid H. Cavendiſh, upon the defendant's agree- 2 

ment to pay to the plaintiff the ſaid ſum of 701. And that ſu- 2 Wit c. 

* perinde the ſaid Milliam Fackſon, for the plaintiff, and by his ap- 1. Term Rep. 
«© pointment, delivered and ſurrendered to the ſaid H. Cavendiſb 441. 

* the ſaid indenture and demiſe, and the eſtate, intereſt, and term 


te of the 1 therein; and that the ſaid H. Cavendiſh accepted 
2 


rſons 
idant 
n the 
tat ing 
276. 
pre- 


* thereof, and plucked away the ſeal thereof. And it was further 
„found, 


483 


againſt 
BATENMAN. 


Ante, 264. 


Co. Lit. 337» b, 
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* found, that the plaintiff was content that the ſaid H. Cavendi/h 
% ſhould have tenementa predifta uti ad viluntatem ſudm ; and that 
& afterwards; the ſame day, H. Cavendiſh made a new leaſe thereof 
to the plaintiff ; er i, &c.” And hereupon it was moved, that 
this verdi& is found for the plaintiff; The whole matter here 
only is, Whether this be a good ſurrender made according to the 
aſſump/it, and ſo a good performance according to the conſidera- 
tion alledged ?—F1zxsT, That by the delivery of the indenture of 
leaſe to ill. Jaclſen, ad deliberandum fimul cum toto gone et intereſſe 
ſuo, to Hen. Cavendiſh, and he delivered it accordingly, it is 4s good 
dete, nr as if he himſelf had werf by ex 3 

or qui per alium facit, eipſum facit; and if he himſel deli- 
— the — 0 Alfi rok in the land; to the leſſor, 
who had accepted thereof, and cancelled the deed; it had been a 
good ſurrender. The law is the ſame whete he delivers the leaſe 
to a ſtranger, and commands him to do it; who doth it accor- 
dingly.—SEcONDLY, Admitting there was not any ſurrender 
made by this act, whether, when tlie leſſee himſelf accepts of a new 
leaſe from the leſſor, it be not then 2 good ſurrender ? as 37. Hen. b. 
pl. 15. is, and fo the conſideration is well performed. TE 
CouRrT as to that held clearly, that it is not any ſurrerider ac- 
cording to the afſump/it : for it ought to be an abſolute ſurrerider 
in deed, and not a WE in ſuch mariner ; and ſuch a ſurrender 
alſo, that he might have the land in him to diſpoſe of afterwards to 
whom he would, which is not here done by this taking of his ſe- 
cond leaſe —THIRDLY, It was moved, that this is a ſurrender by 
agreement, that the leſſor ſhould have the land to uſe at his plea- 
ſure ; which is as good a ſurrender as if it had been by expreſs 
words that he did ſurrender the land. For when it is agreed 
that the leflor ſhall have and diſpoſe of it, it is as much as if he ſaid, 
he yr up all his intereſt ; for otherwiſe the leſſor hath not any 
authority to diſpoſe thereof. And to that purpoſe was cited 
21. Hen. 7. pl. 7. 40. Edw. 3. pl. 24. Dyer, 251. But it was 
thereto objected, that this is not any ſurrender ; becauſe it is not 


found that he uſed any words to the leſſor, that he was content, &c. 


but the jury had only found that he was content, &c. which might 
be by alen of his mind. —But all THE Cour reſolved as to the 
firſt point, that it was not any ſurrender : for one cannot autho- 
riſe another by words only to make any ſurrender of his leaſe, al- 
though it were but a leaſe for years. As to the third, they all 
held clearly that it was a ſurrender : for when the leſſee agrees 
with the leſſor, and is content that he ſhall have the land again, it 
is a good ſurrender of a leaſe for years. And ſo it was agreed in 
Brown v. King ſwell, that a leaſe for years may be termined by ſucli 
words : but it was there doubted, whether a leaſe for life might be 
ſo determined; and the jury finding that he was content, it 1s 
thereby as-g6od a ſurrender as if it had been found that he uſed 
ſuch words.—Wherefore it was adjudged for the plaintiff, 


By 29. Car. 2. c. 3. no leaſes, eſtates, writing, ſigned by the party ſurrendering, 
or intereſts, either of freehold or term of See Gilb, Caf. in Eq. 236. 2. Will. 27. 
years, Mall be ſurrendered unleſs by deed in Co, Lit. 338. note (1) ; y 
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Michaelmas Term, 38. & 39. Eliz. In B. R. 489 


Halman againſt Collins. Car 5, 
Michaelmas Term, 37. © 48. Eliz, Roll 211. | 
PFRROR of a judgment given in Plymouth in an aſſumpſit, where In reciting the 


ſtyle ot an inte- 


the defendant pleaded non a//ump/it; and found againſt him, and : 
judgment given for the blaintiff— he firſt — ore tenus — 446 
(for it was not aſſigned upon the record) was, Becauſe the ſtile of what authority 
the court is, Burgus dominæ reginæ burgi de Plymouth, ibid. tent. it is held; whe- 
in Guildhall, coram Fohanne Philips, majore ejuſdem burgi, 18. April. _ by cult 
« 36. Eliz.” and ſhews not in the ſtile of the court by what au- A Abr. I 
thority it was holden, viz. by preſcription, or by charter: and of Ney * 2 
ſuch inferior courts, their authority to hold pleas ought always to Moor, 422. 

be ſhewn, otherwiſe the court of queen's bench cannot take conu- Owen, 50. 
fance of them. 13. Edw. 4. pl. 8. Dyer, 262. 2. Rich. 3. pl. g. Cto. Jac. 18 
and Hilary, 31. Elm. Rell 826. Stanton v. Rogers.—And of that * 22 3 
opinion was the whole Court, Por HAM ab/ente. Cowp. 19. , 

A ſecond error was aſſigned, Becauſe it appeared not upon the It muſt appear 

record that Halman the defendant came in by attachment, or that on the record by 
he declared againſt him /ub cuſtodid, Sc. But the record is certi- — 2 
fied only in this manner, after the ſtile of the court, as before, &c. prought in. 
&« JF. Coll. queritur verſus Greg. Halman de placito tranſgreſſionis ſup. 
„% caſum, &c. Et ſunt plegii de proſeguents, Feb. Doe, R. Roe. 15 
* unde idem Millielmus queritur, quid cum, Sc.“ So he ſhews not 
that any proceſs was awarded againſt the defendant, nor that he 
came in by proceſs, nor that he was ſub ciſtodia of any, as is the 
uſual courſe in ſuchcaſes. And it was held to be a manifeſt error. 
But it was doubted, whether it were not helped by the ſtatute of 
jeefayls, being after verdict. 

A third error aſſigned was, Becauſe here was a diſcontinuance The 42. H. 8. 
after the verdict, and before the judgment; and the ſtatutes do not © 30. extec ds to 
aid diſcontinuances after verdicts, but only diſcontinuances before uc nd 
verdicts, whereof the party might have taken advantage before the ter verdict as 
trial, But Gawpy and FENNER faid, that it was aided by the before. 
ſtatute, which remedies all diſcontinuances,. as well after as before. See 4. & 5. Ann. 
And divers other errors were aſſigned for inſufficiency in the de- 6. 
claration : but becauſe they held the firſt to be a manifeſt error, 3 Nac. Abr. 9. 


they ſpake not to any others, but reverſed the judgment. 1. Com. Dig. 


326. 
a Long's Caſe. 1 
WILLIAM LONG was indicted at Norwich, within the coun- A convict whoſe 
ty of the city of Norwich, of the felonious ſtealing of a piece atiainderis ſaved 
of linen cloth, and was thereof arraigned, and pleaded not guilty ; by clergy cannot 
and was found guilty, and prayed his clergy, and was burnt in the briat a writ of 
hand. Upon information to the Court that this indicting of him 5, * — 
1 | 8 may move the 
was by practice, and he found guilty upon ſmall evidence, he ob- indie ment by 
tained a certiorari to remove the whole record into the crown certiorari, and 
office; which being removed, there were divers exceptions to the take exceptions 
indictment to. diſcharge the fame, For it was moved that it might," is * 
well have been diſcharged by exception, and there needed not any x. 
writ of error to avoid it; and he could not have a writ of error, as 2. Rs 
the caſe is, becauſe he was a clerk convicted only, and not attaint- Ld. Raym. 469. 
ed: for when he prayed his clergy, which was allowed him, 2- Burr. 1040. 
there never was any judgment afterwards given. And of that opi- fl. Rep. 223. 
nion was the whole Court. 3 


. 1. Vern, 1 
CRO. ELIZ. PART 11, Eq 1 THE 175. «5g 
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Lonc's Caszz. THE FIRST EXCEPTION was, Becauſe the indictment is,“ Se 
In what manner pacts dominæ reginæ tent. apud Guildhall civitatis pradifte, &c." 
the caption of and civitas Norwich was in the margin: and it is not mentionei 
—— that it is a ſeſſions held for the county of the city of No-wich ; andi 
place at which it may be, that it was a ſeſſions of the peace for the county d 
it was taken. Norfolk; and then they ought not to inquire there of a fact with 
Ante, 1379. the city. Secondly, it is not alledged that the Guildhall! was within 
_ bob. 738. the city.—Sed non allocutur: for it ſhall be intended to b 
. SEND), within the city. And it ſhall of neceſſity be intended to be a ſe. 
1. Keb. 329. Cs. ſions of the peace for the city only, becauſe civitas Norwich is ini 
1. Lev. 3:4, the margin. | F 
2. Keb. 128.133. 141. 2. Hawk. 359. Strange, 313. 698. 865. Dougl. 153. 791. 1. Term Rep. B. R. 3 
How the place A SECOND EXCEPTION was, Becauſe it is alledged, quid ahi 
rg - ng Norwicum, within the county of the city, he feloniouſly ole, xc 
alledged, and doth not thew within what pariſh and ward of the city he did 
it, &c. and it was alledged- (as the truth is) that there are in tl: 
city twelve wards, andtwo-and-thirty pariſhes, &. Vide 7. Hen. C 
pl. 35.—Sed non allocatur : for the Court takes not any cognizancii 
of fach pariſhes and wards; for it is but a ſurmiſe, which they r:# 
garded not; and ſo are all the precedents, that the fact is alledge 
apud ſuch a city, without mentioning any pariſh or ward. | 


An indiftment A THIRD EXCEPTION. Becauſe the indictment is, “ quod 7: 
o: larceny muſt «© nic furatus fuit quandam peciam panni linei cujuſdam Antho. Ni: 
a 3 « pred” draper, . &c. and doth not ſay, de bonis & ci 
. 3 . and tallis cujuſdam Anthonii Nixon, as the common form of the prect- 
& cbattels” of dents are; and therefore ill; for an indictment ought to be gerta!: 
&c. | to every intent, without any intendment to the contrary ; an} 
2. Hale, 182. here it may be that this piece of linen was not the goods and cha- 
e tels of Anthony Nixon, at the time of his taking of them, but ir 
E ong Law, him let out, or delivered, or pledged to another: and it ought t 
404 have been ſhewn whoſe bona & catalla they were; and it oug 
not to vary from all other precedents.— And THE Cour held itt! 
be a material exception; for the reaſons aforeſaid : and for th: 
cauſe the indictment was diſcharged by the whole Court, Gawn! 
abſente, and reſtitution awarded to the party for his goods ſeize, 
for that cauſe. 


AF Henry Earl of Lincoln againſt Hoſkins. 
Michaclmas Term, 37. & 38. Elix. Roll 31. 

In pleading the TYEBT upon an obligation of gol. dated 16. July, 23. Eliz. cor 
reſtraining fta- ditioned, that if he from time to time ſhould ſerve the cure: 
e a Tater/hall, and not depart without licence; and if he ſhould mal 
clauſe be recited ſuch a leaſe of the parſonage of Kirkby as the earl ſhould require 
tam din, where and if he did not any act by reſignation, or, &c. whereby the lea: 
the words areſhould be void ; that then, &c. The defendant . that tis 
tan 48, the pkareftory of Kirkby was a benefice with cure, whereot he was parſon, 
Ant-, 123, and further recites the 13. Eliz. o. 20. that no leaſe of anybeneti 
. Bac. Abr. 372, With cure ſhould endure longer than the parſon ſhould be refiden 
Cowp. 474. upon his benefice, without abſence for eighty days; and recites 
Dovugl. 95. 97. with this clauſe therein, tam diu (where the words are tam ci! 
quam ca, aut aliqua pars inde veniret, ad aliquam poſſeſſionem, vel 1ſu 
inhibitum, vel, Sc. which words by the 14. Eliz. c. 11. 1. 15. at 
repęaled, and appointed to be omitted; and further recites tif 
14- Eliz. c. 11. 1. 16. (a) that all bonds, & c. made to permit any 

: (] See allo 43. Eliz. c. g. 1 
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njoy any leaſe ſhall be of ſuch effect as the leaſe; and alledgeth Hiwzr 
Earl of 


«6 Self 


, Cc.“ that this bond was made for the enjoyment of that leaſe. It was er 

. % . . . . IN OLN 
ntioned MW hereupon demurred. Firſt, in regard of the miſrecital of the ſta- 3 
ch; an tute. Secondly, becauſe it is not alledqed that he was abſent; for Muze, 
unty WW otherwiſe neither the leaſe nor bond are void. —And for theſe 
t within cauſes, without any argument, it was adjudged for the plaintiff 
s within that the plca was inſufficient. 


to bf 
be a ſel. 4 


ch is in 
5 


Roſs againſt Aldwick. _— SS 
Eaſter Term, 37. Eliz. Roll 499. 


RESPASS for breaking his cloſe at Edmonton. The defendant a hate to 4. 


1 


B. R. 416, 3 pleaded not guilty ; and a ſpecial verdict found, that Malliam (or life, and the 
id a1 _ Normngtn was ſeiſed of that land in fee, and let it to one Nicholas - we 

ole, &c _ ///wick and his aſhgns during his life, and the lives of William, = 3 
y he d and Thomas Aldiuict, his ſons; and afterwards let it to Peter Roſs hes and both 
in un for years, to wliom Nicholas Ald:uick attorned. Afterward NVichalas eitutes are veſted 
He, Avic the father let it to Milliam his ſon, (the now defendant) at in A. and be 


will, and died, leaving Millam and Thomas his ſons. And the ſaid — nay 
William being in poſſeſſion, at the time of the death of Nicholas's have no benege 
father, Peter Roſs entered, and the defendant ouſted him. Et , ot the remain- 

ſuper totam materiam, &c. The ſole queſtion was, Whether a leaſe ders in his own 


to one for his own life, and the lives of two others, be a longer P*'{0n- 


nizancl 
they re. 
alledg: 1 


wod ; a , nx ' 
, * and larger eſtate than for his own life only? . 8 94 _ 

5 +2 Jouxsox for the plaintiff held, that it was not; for inaſmuch as 4. C. Moor. 338. 
e Prect it is limited to him for his own life, it is the greateſt eſtate of free- 8. C. f. Co. 13a. 


hold, and the limitation for the lives of others is vain and void; Co. Lit. 54. 


e certa, is va 
Le 4 for a man cannot have a greater and lefler eſtate in him at one and Pyer, 310. 

* the ſame time. But againſt that it was argued, for the defendant, 3 _ — 
but be that it was a good limitation to him for the three lives, and he had Co. jac. — 4 


them all in him to aſſign; and although he cannot have benefit in 2. Roll. Ab. 445 


i = his own perſon of more than his own life, yet he hath the reſidue 472. 
eld itt of the other lives to aſſign over; and a man may have a greater or 
re a leſſer eſtate in him all at one time where the leſſer is ſubſe uent, 
Nen as an eſtate for life, remainder for years; which although in his 
* own perſon he cannot have benefit thereof, yet he may aſſign it, or 


deviſe it, as 49. Edw. 3. or to forfeit it, as 19. Edu. 3 tit. Co- 
venant; and he might fave it in a guid juris clamat,as 20. Edw.. 
* quid juris clamat”” is; and if it had been limited to him for his 
Own lite, remainder pur auter vie, it had been good by a grant over. 
So if a reverſion be granted to him pur auter vie, it had been good; 
and ſo it is where it is all by one limitation, he may thereof have 
benefit by aſſigning it over, or to charge it with a rent, or to let it 
for years, which is good as long as any of the e que vies be living. 
And for expreſs authority herein were cited, 8. Edw. 3. pl. 402. 


x. con 
cure: 
d mak 
equire 
he lea! 


hat th! 31. Eliz. Dierſſey v. Nevel, and 32. Eliz. Feudal's Caſe, wherein it 

arſon; was held, but not adjudged, that it was a good leaſe for the three 
295 lives, and not for the life of the leiſee only. The common expe- 
reſiden rience alſo in leaſes of biſhops, and of tenants in tail, is to be 


granted to one for his own life, and the lives of two of his ſons; 
and it hath been allowed always to be good, as long as any of them 


ecites | 


m Cl!) 

vel uſu be alive; and they are made in this manner becauſe a leaſe for life, 

T5. at remainder over, cannot be good; and he would not take it in 

tes tit Jointure with any other; for then the other might prejudice him 

t anyu in part, and he could not Rs nor change it at his 3 
2 


U 


4 


f 


eujoſ 
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Rows -◻Andof this opinion were Gawp v and FENNER, Fuſtices ; for other. 
againfs viſe he ſhould not take ſo much as was limited to him; and 
Arowick. there is not any inconvenience herein; but all the eſtates may 
well ſtand together in him. And FExXxER faid, that he was of 
counſel with Me. Southcote in the common pleas, where the biſhop of 
London made ſuch aleaſe to one for his own life, and of twoothers ; 
and it was agreed to be good for all; wherefore they (ab/entibus 
aliis Fufticiariis) gave judgment for the defendant. —Note. Por- 
HAM was there at the time of the argument, but roſe before the 
endthereof; but ſeemed to agree inopinion with them, although he 
delivered it not openly : wherefore it was adjudged ut ſupra; but 

no judgment was entered, becauſe the parties compounded. 


| Carp. Wyld againſt Cookman. 
Eater Term, 37. Eliz. Roll 370. 


— in ACT ION for theſe words: Thou waſt forſworn in the leet,” 

— innuendo, a leet holden in ſuch a manor, ſuch a day, &c.“ 

Poſt. 721, The defendant pleads, that the plaintiff the ſame day with others 

Moy, 36. were ſworn before the ſteward to preſent, &c. and they preſented 

Moor, 204. that ſuch a ditch was not ſcoured, ad nocumentum, &c. which was 

Com. Dig. 178. falſe, and ſo juſtifies. And it was thereupon demurred ; and now 

+138. moved that this was not any plea, — 7 It is not ſaid that they 

knew it of their proper notice to be falſe ; otherwiſe it is not per- 

jury; for they make their preſentment upon evidence, which if 

they believe, and preſent falſly accordingly, it is not any perjury. 

—Gawpy and FENNER. It is properly and commonly intended 

that they ſhould preſent falſe upon their @wn knowledge; and if 

they preſented upon evidence, the plaintiff ought to ſhew it by 

replication. —PorHAM. But a man may not juſtify by intend- 

ment, but it ought to be preciſely alledged. —Gawpy. There is 

4 another incurable fault therein; for it is not alledged that the 

. 5 ditch was within the leet (a); and if it be not, the preſentment 

5'* thereof is out of their charge, and it is not any perjury; which 

was agreed by all THz JusT1CEs: wherefore it was adjudged for 

the plaintiff. —CLExcn demanded, whether an action lay for theſe 
words; and all THe JusTicEs held that it did. 


Ca 10. Freeſton againſt Crouch. 
| Hilary Term, 38. Eliz. Roll 511. 

If to the com- ERROR of a judgment in the common pleas. For that treſpaſs 
. in tref- + was there brought, and the defendant pleaded at large, that the 
— — Pact where, is two acres, &c. and abuttals it, and juſtifies as in 
new aſſignment his freehold. The plaintiff by his replication made a new af/izn- 
and deſcribes ment, that the place where, is two acres, and abuttals them other- 
the place wiſe than in the bar. The defendant rejoins, that the two acres 
wnrnr, other” mentioned in the bar and in the replication are all one, &c. and 
bar, the rejoin. thereupon the plaintiff demurred, and adjudged there that the re- 
der cannot aver JOinder was ill, and adjudged for the plaintiff: and thereupon error 
it to be the ſame brought, and aſſigned in the very point and matter of law, becauſe 
ag 3 * be true, that what the plaintiff ſhews in his replication 

% and abuttals, and what the defendant hath pleaded in bar may be 


| _ — all one; for the one may abut it upon the one ſide, and the other 
1. Brownl. 200. Cro. Jac. 594. Lutw. 1419. Moor, 460. 463. Dyer, 23. 161. 264. 1. Mod. 117. 


Carth. 176 Salk. 453+ Onllow's N. P. 88. 1. Term Rep. 479. 


ef *# 


/; 
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upon the other part, and both be true; and then there is not any Farr5Tox 
reaſon but he may plead it; and ſo is 21. Hen. 6. pl. 21. 33 Hen. A 
6. pl. 14. and ſo it was adjudged 21. Hen, 8. Roll 449. Tyiney v. * 
Spelman, ſerjeant. Wherefore, &c.— PorHAM, CLENCH, and 
ENNER, Juſtices, held the contrary ; for when the plaintiff replies, 
and makes a new aſſignment, and faith, that it is alias quam in bar- 
rd, then he waives that whereto the defendant hath pleaded; ſo as, 
if in truth it be the ſame thing, he can never take advantage there- 
of, but is eſtopped to give evidence in that which the defendant 
hath pleaded ; and therefore to that place newly aſſigned, the de- 
fendant ſhould have pleaded in bar thereto, or ought to have 
pleaded not guilty; and ſo are 14. Hen 8. pl. 4. and 27. Hen. 8. 
pl. 7 —GawpyY 7 contra. And he held the law to be with 21. 
Hen. 6. pl. 21. for it is not reaſon, if they be all one place, but that 
he ought to plead it, and not to ſtand upon an eſtoppel, and put it 
upon evidence to a jury, But — foraſmuch as the 
1 were of the contrary opinion, he aſſented, with them, 
that the judgment ſhould be affirmed. 


Beckford againſt Parnecott. 
Trinity Term, 37. Eliz. Roll 632, or 613. | 
FJECT IONE FIRMA. Upon a ſpecial verdi& the caſe was, A teſtator being 
that one Richard Parſons was ſeiſed of divers lands in Aldworth, redueſted by a 
and had iſſue four daughters, viz. Barbara, Joan, Frances, and — to ſell 
Mary; and 27. Eliz. made his will in writing, and thereby deviſed — _ 
all his lands in Aldworth to Barbara and Joan his daughters, and the making of 
made them his executrixes ; and after in 33. E/zz. purchaſed other bis will, in 
lands in Aldworth (which are the lands in queſtion); and after one I bich be bad 


F. came to the deviſor and defired that he would ſell unto him 8 


Cast 11. 


goods to others, and cauſed them to be written and annexed in a 4 n other 


Whether by thoſe words uſed to a ſtranger, or the annexing of the ng «aa 


the deviſor after the purchaſe of that land had made a new publi- S. C. Moor, 404. 
cation of his will, and ſhewed his intent that thoſe lands ſhould 3. ©. Gould, 
paſs, it had been a good deviſe of them; for the words in the will 35 C. , x. ca. 
are, * all his lands in Aldworth,” which are apt enough, and ſuffi- Ab. 406. Y 
cient to carry them; and he could not have added more apt words 2. Lev. 243. 
thereto. But afterwards all the Juſtices (GAwD ab/ente) held, 1. Mod. 267. 
that it is a new publication of his will, and ſufficient by the words 828 1 
to 7: s. for that ſhews his intent ſufficiently, and the will writ went. 33. 
hath words ſufficient. And FENNER held, that the annexing af the Gilb. on Dev. 
codicil thereto is a new publication as to it; for therein he affirm- 91. 

ed that it ſhould be his will at that time. But the other Juſtices ? Salk, 237. 
doubted thereof, becauſe he doth not ſhew thereby any intent that he ** 
Ne bx. | OO Bay 7. 2 Peer. . 555 2. 3. ho — 169. 329. 2. Peer. 
Wms. (651). 2. Cha. Rep. 72. Freem. 264. on Dev. 657. I, 444 

ougl.31 36. 716, — 5 Term . 3 20 ä 
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Bzcxyony this will ſhould be for his purchaſed land; nor that he then re- 
t membered them. But for the reaſons before, it was adjudged for 


PARNECOTT+ the plaintiff, that thoſe lands well paſſed by the will. 


See 29. Car. 2. c. 3. 

3 „ Aſcue againſt Hollingworth. ; 
A Raroie mer- THE CASE was now moved again (a) to be ſuch: H. Aſcue, I. 
Sas 6 Aſcue, and John Fitz-Milliams were bound to Hollingworth in 
Naple in having 400l. by ſuch words, Ob/igamus nos ad ſo/ut:onem predittam, & /; 
the ſcal of tie defecerimus de ſalutione preditti, tunc currat ſuper nos, & quemlibet 
_— — 1 noytri pænd flatuti flapal. &c. Hollingworth thereupon brought 
king ; the ces. debt againſt H. 4ſcue only, who demanded oyer thereof, and it was 
fee may there- entered in hæc verba, S. The detendant pleaded, that it was in- 
ſore waive the tended to be only a ſtatute ; and becauſe it was not ſealed in ſuch 
— = manner as it onght to be, with a ſeal of two parts, it was a void 
the cee, as ſtatute; whereupon he demanded judgment whether he ſhould ſue it 
upon an obiiga- AS an obligation. It was thereupon demurred ; and adjudged againſt 
tion at common the defendant in the common pleas ; and error thereof brought, 
law, - and two errors only aſſigned. Firſt, that it being void as a ſtatute 
605 Ante 355. it is not any obligation, and ſo an action of debt lies not upon it. 
— $444. Sccondly, If it be an obligation, it is jointly entered by three, and 

; therefore he cannot ſue the one without the others. 

Gould. pl. 137. GODFREY? contra. For the firſt error, although it be void as a 
1. Sid, 238. ſtatute, yet it is a good obligation, for there be words therein obli- 
1. Saund 291. gatory, and every ſtatute is delivered to the party, as 20. Edw. 3. 
2. Com. DS. „ Accompt” 79. is. And an indictment which finds a thing as 
-.. Dig. felony which is not fo, is void for the felony, but is a good in- 
. dictment for the treſpaſs, as 6. Hen. 7. and 18. Ed. 4. are. Vide 
2- tac. Abr. ante, 231, Secondly, Although three be named in the deed, yet it 
325. appears not that they all enſez led it; therefore the action brought 

. Veer, Will. againſt one of them is well enough ; and ſo is 28. Hen. b. pl. 3. 
935 GAD Y. It is good as an obligation, becauſe it never was any 
ſtatute. As to the ſecond error, he held the judgment to be erro- 
neous for that cauſe ; for the words of the obligation are joint; 
and being a joint bond, the one ſhall not be tued without the 
other; and although the party admit thereof, vet the obligation 
being entered upon record, fo as it appears unto us that the action 
is miſconceived, we ought to abate it. and ſo is 14. Lα. Dyer, 310. 
FEN NEU. It cannot be an obligation, for a deed ought to be 
according to the intent of the parties : and here it was never in- 
tended by the parties to have it delivered as an obligation, but was 
acknowledged as a ſtatute; and that appears by the mayor's ſeal 
put thereto, and the words therein; and here is not any allega- 
tion of the delivery thereof. And although in debt upon a hond, 
the delivery thereof need not be preciſely alledged ; for it ſhall be 
intended; yet being here wes to be acknowledged as a ſtatute 
(which needs not any delivery), there ought to be an expreſs delivery 
alledged thereof, in debt brought thereupon as upen an obligation 
y it be to be taken as an obligation), e it never ſhall be 
o intended. And to the ſecond error, he conceived it to be an 

error apparent for the reaſon before alledged. 

PorhA. Debt lies upon a ſtatute, as upon a record, or as up- 
on an obligation, although it never were delivered; for it is _ 

recor 


Moor, 45. 


. 
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ecord that it was delivered; and the party is eſtopped to ſay the Ascve 


en re- : COT . 
ed for ontrary: but here it is a void ſtatute 3 fo it is not any record to 2 
: ſtop him : and therefore it is good, if it hath not any delivery. yg, 


But the defendant might well have pleaded nient ſon fait, and given 

is matter in evidence; but he hath implicitly admitted thereof 
by his bar, that it was a delivery, and therefore he hath now paſ- 
ſed it. As to the ſecond Error, it appears not whether*the other 1. Saund. 2044 


4e, WF. two did ſeal it or not; nor whether they be now living or not; 3 Tut. 695. 
rth in otherwiſe the action is well maintainable againſt the one only, 
ak 1 which ought to be ſhewn on the other part; and prima facie, it 

We 


may be good againſt the one. —CLENCH abſente adjournatur, —Aft- 
terwards, in Hilary Term, 39. Elz. it was moved again, and re- Poſt. 544- 
ſolved, notwithſtanding thele exceptions, that the judgment ſhould 

be affirmed. | 


ought 
it was 
7AS in- 
1 ſuch 
a void 
| ſuc it 
gainſt 
ought, Þ 
ſtatute 
on it. 
e, and 


Casr 13. 


Eaſon againſt Newman. 


Hilary Term, 37. Elix. Roll 460. 


ACTION on the caſe upon trover. A ſpecial verdict was found, Non delivery of 
that one Pepper was poſſeſſed of they goods, and the defen- 57 e 
dant found them, and Pepper made the plaintiff his executor ;; of , converſions 
and that the defendant, knowing them to appertain to the plain- 10. Abr. 5 


tiff, denied to deliver them to him upon his requeſt: and, Whether Gd. 162. 


d ak that were a converſion without any other a& done? was the queſ- Moor, 460. 
* 18 tion.—And all THE ee wo, Po HA ab/ente, held, that it was a 10. Co. 56. 
N converſion by the ſole denial. But being afterwards moved again, 2, Bul 308, 
, ag PorHam held it to be no converſion : but it was cited at the bar, AE 
* that 23. Eliz. in this court, it was ruled to the contrary. Et Cie. Ca _ 
Vite whe. , ry Cro. Car. 262, 
: 2 adjournatur, See Morris v. 
. ve Pugh, 2. Burr. 1243. and 5. Burr. 2826. 
. 2. : : 2 
3 Kirton againſt Williams, and three others. c 146 
:oinit; Trinity Term, 38. Blix. Rell 623. | 
1 Jy an appeal of maybem three appeared. One of them pleads nul A ſpecial plea 
ration tiel in rerum naturd, as the fourth named, and quoad the felony in abatement 
action not guilty. Another pleaded miſnomer, and to the felony not guilty. ag re 
, 310. The third pleaded not guilty. To the pleas of the two firſt the j,,.q together 
to be plaintiff demurred.—T ANFIELD moved, that it was not any plea is felony. 
er in- to plead in abatement, and alſo not guilty in any caſe but where Ante, 223. 
at was the life is in jeopardy, which is allowed in favorem vite ; but here Poph. 115. 
do: Gal this action is but in nature of treſpaſs. —And of that opinion was 8. C. Owen, 57. 
lies the whole Court. For PoPRAM and FENNER faid, when one — — — 
bond, pleads in · abatement, and alſo in bar of the action, the plea in bar 3 
\all be waives the plea in abatement of the writ, unleſs it be where the life 
ſtatute is in jeopardy, in caſe of felony, and that is in favorem vite.—Af- 2+ Hawk. 277. 
livery terwards THE COURT awarded, that the pleas in abatement were 3 1 
gation ouſted, and the pleas of not guilty ſhould only ſtand. Lan 29k: 
all be 
be an 
ye. Ll4 Eelfack 


upon 
record 


\ 
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Car 15, Kelſack againſt Nicholſon. ' 
Ante, Page 478. Placito 8. 


If one of two "PHE CASE was now moved again for the plaintiff, that the 
e action lay. For although an executor may give a thing in 
the ente poſſeſſion, and it ſhall bind his companion, as 28. Hen. 8. pl. 23. 
to a ſtrarger, in is, Or may releaſe a debt, which alſo is good againſt his companion 
Gatisfattion, of ſurviving him; for they are things executed, and nothing remains 
his own debt to his * ; yet here, notwithſtanding the delivery of this 
we 2 bond, the debt, which is a thing in action, remains, and by conſe- 
will not lie by d uence he ſhall have remedy for the deed, eſpecially as this caſe is; 
the ſurviving ex- for that the deed was not delivered to the debtor, and ſo might 
ecutor to reco- have been a releaſe unto him of the debt, but to a ſtranger. And 
—_ back. 3. Jt is as if tenant in tail ſhould give the deed of intail and die, yet the 
43 = 357: 47% ifſuc, having right to the land, ſhall have a detinue for the deed. 
2 GawDy. The caſes are not alike; for a tenant in tail cannot give 
46. Moor, 422. the land itſelf from his iſſue, no more can he give the deed of 
Dyer, 23. in intail. But if tenant in fee- ſimple gives the charters of his land, 
marg. and dies, ſo as it deſcends to his heir, yet he hath not any remedy 
Bac. Abr. 395. for the charters : ſo here, in regard the executor might have re- 
55. in notis. leaſed the debt; ſo may give and diſpoſe of the . of 
the debt. And if there be two leſſees by indenture, and the 

one gives the indenture tò a ſtranger, the term ſhall ſurvive to 

his companion ; for nothing of the term paſſed by the gift of the 

indenture : = his companion hath not any remedy for the 

indenture. So here, &c. Wherefore, &c.—And of that opinion 

were PorHAaM and CLExcn; but FENNER & cantra. For inal- 

much as the debt remains to the ſurviving executor, ſo the deed 

ſhall remain and appertain unto him. Wherefore, &c.—But not- 


withſtanding it was adjudged for the defendant. 


Car 16. Jones againſt Davers. 
Slander ſpoken HE plaintiff, being regiſter to the biſhop of Gloncefter, brought 
in a language an action upon the caſe ; and declares, that the defendant diæit 


1 to et propalauit heac Latina verba in fxeſentid diver ſorum, qui intellexerunt 
— 32 Romanam lnguam, viz. ** iuimicus mens (innuendo the plaintiff) is 
Pot. 865. an extortioner,” and divers other ſlanderous words, which were 
88 clearly actionable. "The defendant pleaded a vicious bar; and it 
Hob. 26. 283. Was thereupon demurred. But now SNAGG for the defendant moved, 
that upon this declaration the plaintiff ought not to recover.— 

FixsT, It is ſuppoſed that the defendant ſpoke ſlanderous words in 

Latin, in preſentia diverforum who underſtood /inzuam Romanam, 

which weil may be; for lingua Romana at this day intends the 

Italian tongue, and not the Latin tongue. And then, if the words 

were ſpoken in the preſence of thoſe who underſtood not that 

tongue, the action clearly is not maintainable ; for it was not 

ſlanderous where none underſtood it. And therefore it was ad- 

' judged in the exchequer, where one ſpake divers flanderous words 

in the //*// tongue, the action lay not, without averring them 

to be ſpoken in the preſence of thoſe who underſtood the A 

tongue. And of that opinion was the whole Court, that if it 

might be intended that the Latin and Roman tongues differed 

(as at this time it ſeemeth they differ; for the Roman tongue now 

ſed may be intended the 1calian tongue), then the action lies not. 


— 
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SEconDLY, He doth not ſay that the plaintiff was an extor- 2 
joner; but he faith inimicus meus, which cannot be intended of gain 
he plaintiff more than of any other. And although the plaintiff . gander * 
ledgeth that he ſpake them ( innuendo the plaintiff), it is not ma- mun ———_ 


erial; for it did not ſo appear to them who heard it. But if it tht the words 


5 „ 
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N | 
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Y 


1at the 


7 7 dad been averred that at the ſame time he was the plaintiff's enemy, were ſpoken of 
ph. 23. and that the defendant had not any other enemy, there peradven- — 5 and 
en i Id have been otherwiſe.— And the whole Court were eee 


learly of that opinion. PoruAu, Chief Juſtics, cited Sir John them 


of this Bourn's Caſe to be adjudged, that where three were ſworn in evi- Ante, 346. 
2 dence againſt him, and he ſaid, One of you is perjured,“ and 4. Co. 15. b. 
aſe is; he one of them brings an action for theſe words, and alledgeth Hob. 268. 
might hat the defendant ſpake thoſe words (innuendo of the plaintiff), Cp. 256. 


And 
yet the 
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and adjudged that the action lay not. Wherefore, for the laſt ex- 
eption, it was adjudged againſt the plaintiff. See Price v. Jenkins, 
pol. 865. 


Harecourt againſt Biſhop. C 15. 


ERROR of a judgment in the common pleas in an aſſump/it. — The x,,,, in the 
error aſſigned was, becauſe the judgment was entered, quod judgment © per 

guer ens recuperet 100. per juratores afſeſ. et 51, pro miſis, per jurat. hic jurat.” inftead | 

de increments adjudicat. ſo it is per jurat. where it ought to be per for cmriany 


2 . — 
curiam, and thereby a miſpriſion and error. But it was prayed be. 


F 5 that it might be amended ; for it is but a miſpriſion of the clerk poſt. 365. 
1 in his entry, and therefore is well amendable by the 8. Hen. 6. c. 12. palm. 98. 


But THE Cour held, that it was not amendable; for it is the 1 Bac. Abr. 106. 
default of the Court in the judgment, which never is amendable : Dougl. 115.116. 
for if it had been omitted by whom they were aſſeſſed, it had been „ Term Rep. 
clearly ill: and ſoit is when it is entered to be aſſeſſed by a wrong 31 

perſon, it is not amendable ; no more than where an entry 1s ideo 

capiatur, where it ſhould be in miſericordia, which is merely the de- 

fault of the clerk who entered the judgment. Wherefore it was 

reverſed (a). 


inion 
inaſ- 
deed 
t not- 


25 (a) Sed vide 16. & 3 c. 8. and 4. Will. & Mary, c. 12. 

10 i Bacon againſt Hill. - Car 18, 
were Trinity Term, 37. Eliz. Roll 382. | 

nd it TRESPASS. Upon a you verdi& it was found, that one A. deviſes in re- 
oved, | Jeffery Hill was ſeiſe of three tenements, V1z. Rawlings, as pk 
rag Rivets, and Downings, and had iſſue three ſons, v1z. John, Richard, cn of his three 


and Robert; and by his will in writing deviſed all thoſe tenements tons, with the 
to his wife for her life; and after her deceaſe, that his tenement benefit of ſurvi- 
called Rawlings ſhould be to John his ſon ; and his tenement call- vorſhip, © 10l. 10 


mam, 
; the 


ords ed Rivets ſhould be to Richard his ſon; and his tenement called a — — 
that Downings (being the land in queſtion) to Robert his fon. And « — 
not further deviſed, that if one or two of his ſons died, that then his « of my three 
ad- part or parts ſhould remain to the ſurvivors. And further deviſed * daugbters.” 
ords (having three daughters) to every of them 101. ** to be paid out of E 2 
hem * his land by every of his ſons as ſoon as = ſhall enter their ah Sus ie 
Felſh * parts, after the death of their mother, as aforeſaid.” And in the die before he 


if it 
ered 
OW 
not. 


« enters into his 
* Part, then his part ſhall remain to the beirs of bis body, and not go to his brothers, as aforeſaid.” —— 
Theſe words convey an eſtate for life only, and not an eſtate tail. Ante, 204, 378. 6. Co. 16. 
3. LV. 249. Moor, 464. Pollexf. 553. Gilb. Dev. 35. Cowper, 835, 9 „. 

en 
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Bacon endof the will puts this clauſe: PROVI DED ALWAYS, if it fortune 
againſt. « any of my aid ens to marry, and have iſſue, and to die, before 
„he enters his part; then Iwill, that his part ſhall remain to his 
heir of his body, and not remain to his other brothers, as afore- 
„ ſaid.” And they further found, that the deviſor died, and af- 
terward his feme died, and every of the fons entered into their 
parts; and after Robert had iſſue the defendant, and died: and 
John the eldeſt ſon had iſſue a daughter, married to Bacon the 

laintiff: and, Whether the ſon of Rebert ſhall have this land as 
heir in tail, or heir in fee-fimple ? for that his father's deviſe was 
paying 10l. which being a conſideration, gives unto him a fee, or 
Ante, 378. at leaſtwiſe a fee tail; as TANFIELD argued for the defendant. 

Tux CovkT reſolved, that Robert ſhould not have a fee fimple ; 
for although it is deviſed that every one ſhould pay a confideration, 
viz. 101. yet it being further limited, that after the death of every 
of them it ſhould remain over ; that ſhews his intent, that he 
ſhould have it for his life only, notwithſtanding that limitation of 
the payment.—GawDY, n held, that he ſhould have an 
eſtate tail by this deviſe ; for when he willed that this iſſue ſhould 
have it; although the father did not enter his part, à fortior: he in- 
tended that his iſſue thould have it by deſcent, when he entered 
his part and died, having iſſue, —Poryuam, CLENCH, and 
FENNER & contra. For an intention ſhall never be taken to be 
againſt the expreſs letter of a will: and here by the premiſſes it is 
not limited but for life, and the laſt clauſe doth not limit an eſtate 
tail, but where he had iflue, and died before he entered his part; 
ſo it is limited upon a condition which is not performed ; where- 
fore, &. And Pornam faid, it might be intended that he limited 
it in this manner, becauſe if the father had died before he had en- 
tered and taken the profits, that he might by ſuch means have pro- 
vided for his iſſue, and that then his iſſue ſhould have it; other- 
wiſe not. Wherefore it was adjudged for the plaintiff. 


Car 19. _ Eaſt againſt Harding. 
Hilary Term, 37. Eliz. Roll 996. 
A leaſe for 21 Þ JECTIONE FIRMA. A ſpecial verdict was found, that 
1 — by a copy- I. Sir Henry Lea was ſeiſed in fee of the manor of Quarender, in 
er without - 

licence is a for- the county of Bucks, whereof the land, &c. was parcel, &c. and 
feirure of the copyhold land, and demiſable in fee, &c. and that Sir Henry Lea 
eſtate, though granted it by copy to the defendant : and further found, that the 
onads by parc! Paid Sir Henry Lea infeoffed one Keen of the ſaid land, who let it for 
8 twenty - one years to the plaintiff: and afterwards, viz. 32. Eliz. the 
lefice died before defendant cut down two elms, being timber, to repair his houſe: and 
he was poſſeſſed that he let the land for three years by parol only, to begin the next 
of the term; A/;chackmas : and that the lefſee died before Michaclmas : and that 
PE ſor Afterwards the leſſee of the plaintiff entered, and the defendant re- 


repairs is no entered and ouſted him: and that upon the Tueſday before the 


forfeiture. verdict found he had beſtowed one of the elms for repairing, and 
Ante, 292. 351. that the other remained ready ad reparatianem faciendam ; and, &c. 
Moor, 392. — Upon all this matter ſhewn, &c. Mok for the plaintiff moved, 
Owen, 63. 


1.RolLAbr,529+ Gilb. Ten. 234. 1. Saund. 142, 1. Salk, 187. Cowp. 481. 2. Term Rep. 705. 


that 
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that in this caſe the copyhold was forfeited. —Firſt, Becauſe there EA 
is waſte committed, which of itſelf is a forfeiture in law, as —_— 
9. Hen. 4. is. And although it be found, that by the cuſtom he 
migut cut down for reparations, yet he ought in convenient time Ante, 291. 
to employ it; otherwiſe it is a forfeiture. And it is found, that 
they were cut down in 32. Eli. and not employed until 37. £12. 
after this action brought, and the one of them not yet employed: 
ſo for that it is forfeited.—Secondly, The leaſe here made is a 
forfeiture. For, by making that leaſe. he took upon him to make 
a greater eſtate than he had any authority to do ; and although it 
were by parol only, yet all is one, and the making ot the leaſe, 
and entry of the leſſee, is a diſſeiſin; which is the reaſon that it A preſentment 
is a forfeiture in itſelf. --BuDsEY, for the defendant, ved, that is not neceſſary 
there was not any forfeiture ; and if there were, yet tue lord can- to take aduan- 
not take any advantage thereof before it be preſented by the ho- 8 of a fore 
mage. —But all THE Couxr againit it: for the 8 Mn 
is not of neceſſity, but for the lord's better inſtruction of his C8. Lit- 59-2. 
title; and he may, if he will, take advantage of it before the pre-, n 2 
ſentment. And all the Juſtices held, that the making of this leaſe — ante 
for years is a forfeiture in itſelf, when there is not any cuſtom to Herl. r22. 
warrant it; for he hath no authority by the law to make ſuch an 1. Bulit. 189. 
eſtate. And although this is a leaſe to begin at a future day, and 1 
the leſſee hath not entered, yet it is a forteiture preſently ; for it Co. — 
is a good leaſe between the parties. Secondly, As to the cutting zos. 
down the trees, they were not all agreed whether it were a for- Cro. Car. 207. 
feiture, in regard it was found that they were neceſſary for repa- Bac. Ab. 484. 
rations, and that he cut them for that purpoſe. Gawpy and 3, Ferm Rep. 
FENNER held, that it was not any torteiture ; for it is found that dd. Ten. 236. 
he employed one: and it is well enough in reſpect of the time 546. 
for it may be they were not ſufficiently ſeaſoned before. And it 11. Mod. 97. 
is found they were cut down for that purpoſe, and are not other- 
wiſe employed; wherefore it cannot be any forfeiture. And 
FENNER faid, although that tree which is not employed is more 
than was ſufficient to repair the houle ; yet, ſeeing that he cut it 
down for that purpoſe, and peradventure did not know what would 
ſerve for that purpoſe, its not any forfeiture ; for it was adjudged 
in this court, where one cut down wood to make hedges, and uſed 
the greater part thereof m hedging; yet for the reſt, which was cut *- Saund. 142, 
down for that purpoſe, no tithes ſhould be paid. But it was then The grantee of ' 
moved, admitting there were a forfeiture, Whether the leſſee for the inheritance 
_ of the feoffce ſhall take advantage thereof? for it was agreed 2 

y all the Juſtices, that the ſeoffee himſelf, if he had not made that — — — 
leaſe, might have taken advantage of the forfeiture; for he is advantage of a 
demmus of that copyhold. But whether his lefſee might enter, forfeiture. 
GAwD y and FENNER doubted; but they agreed, that leſſee Ante, 252- 
for years of a manor may take advantage of the forfeiture of a 1. Roll. Abr. gg. 
copyhold. But Por HAM and CLEXCH held clearly, that leſſee for Moor. 392. 
years of the feoffee might well take advantage of that forfeiture ; — 
tor the copyholder, s to the forfeiture of his eſtate, remains in all 1. Bac. Abr. 488. 
degrees as before the ſeverance thereof from the manor, Wherefore, Gib. Ten. 20g, 
&, Et adjournatur. 244. 

3- Term Rep, 
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Ca 20. | Brown againff Michel. 
: Trinity Term, 37. Eliz. Roll 661. 


Wo action nes E RROR of a judgment in the common pleas, for theſe words : 
for faying a man * Mr. Brown (imuends the plaintiff) hath delivered untruths 
—— upon his oath, in his anſwer to the bill of 1 S. in the chan- 
kis oath in n- cery: and there the plaintiff recovered. The error now aſ- 
Swer to a bill in figned was, that the 5 were not actionable.— And all THE 
equity. CouRT (abſente Gawyr) agreed, that the words were not action- 
Koy, 36. able. For a man doth not ſwear all things in his anſwer to be true; 
4. Bac- Abr. goa, but only thoſe which are of his own knowledge; and for the 
53. others, that he believes them to be true. And it may peradventure 
Bs —— be untrue in ſome matter of circumſtance, and not in matter of 
I A nl. ſubſtance, which is not material; nor is any perjury, or offence, 
and fo no action lies. And the judgment was reverſed. And it 
was ſaid at the bar, that the judgment in the common pleas was 
entered by the plaintiff againſt the direction of that Court. 


Cast 21. Auſtyn againſt Twyne. 
Trizity Term, 37. Eliz. Roll 348. . 

7 charches FJECT IONE FIRMZZ. Upon a ſpecial verdict it was found, 
at revenues that one Henry Dean being patron of two churches, viz. the 
1 church of Dean and the church of 4/4, within a mile together; 
their reſpedtive the one of the value of ten pounds, and the other of the value of 
ctarzes may be eight pounds, and more; the ordinary, by the aſſent of the patron, 
wwized and con: united and conſolidated the fame churches ; and the ſame day the 
olidarcd by me patron confirmed that union; and afterwards the queen, reciting 
f heat union, ratifies and confirms it by her letters patents: and, 
parrons, if it be Whether it were a good union? was the queſtion.— It was agreed 
afterwards con- by the counſel on both ſides, that this union reſted at the common 
firmed by the law, and it is out of the ſtatute of 37. Hen. 8. c. 21. (a) becauſe 
—_ — the churches are above the value of eight pounds mentioned in that 
above $1. per ſtatute.— ArkIxsOoN, for the plaintiff, moved, that it was not a 
annum, good union; for it ought to be by a precedent licence from the 
Poſt. 719, queen; and a ſubſequent confirmation will not ſerve ; for ſhe 
2-Roll. Abr. F. ought to bexhe firſt agent in the making an union; or, at leaſtwiſe, 
Moor, 408.661. give the precedent aſſent thereto, as 50. Eduw. 3. pl. 26. 21. Edw. 3. 
Cro. Jac. 5:3. pl. 6. and 19. Edw. 3. Gard” 18.—FOSTER e contra. The or- 
— N dinary is the principal actor in the union, and if he doth it with 
—— $16, the conſent of the patron and queen, be that ſubſequent or prece- 
$79. dent, it ſufhceth. Vide 40. Edw. 3. pl. 28. 6. Hen. 7. pl. 14. 11. Hen. 7. 
2. Stra. 337. pl. 6. 9. Hen. 6. pl. 22.—Gawby, CLExXCH, and FENNER were 
of the fame opinion, that this union was good, and the con- 

firmation is well enough for the time.—Pornam. I agree that 

ſuch an union, made at the common law, was good ; and it was 

not material whether the queen's aſſent be precedent or ſubſequent, 

But I conceive that it is not good at this day; for by the ſtatute of 

37. Hen. 8. c. 21. there cannot be any union made of any church 

exceeding the value of eight pounds. For although the ſtatute is 

in the affirmative, that the ordinary may make an union where 

the church is under the value of eight pounds; yet therein is a 

negative implied, that he ſhall not make ſuch an union where 


(a) SEC 17, Car. 2. c. 3. and 4. & 5, Will. & Mary, c. 12. * 
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che church is above the value of eight pounds. For, by the com- 
mon law, the ordinary of himſelf might have made an union of 


thoſe churches, which were poor, and the one not having ſufficient 
to maintain a miniſter, by the conſent of the patron, without any 
confirmation from the king. But what ſhould be ſaid to be a poor 
church, was the doubt. And this ſtatute of 37. Hen. 8. c. 21. 
hath put it in certain, viz. where 1t is not above the value of eight 
pounds, and that ſuch an union ſhall be good without the king's 
confirmation. For, at the common law, the ordinary could not 
have made an union unleſs where the church was poor. And the 
ſtatute herein alſo hath an implied negative, that there never ſhall 
be an union where the one ſufficeth to maintain a miniſter, which 
the law accounts to be eight pounds. For there is a proviſo in the 
act, that if the people of any church will increaſe the value to eight 
pounds, that the union ſhall be void; which ſhews the intent of 
the ſtatute to avoid accumulation, and to reſtrain the authority in 
uniting of benefices which _ had by the common law.— 
Gawo and FENNER 2 contra. For the 37. Hen. 8. c. 21. is only 
in the affirmative, and not with a negative ; and then it never takes 
away the common law, as appears 33. Hen. 8. pl. 50. and 4.& 5. 
Phil. & Alary, pl. 135. And at the common law the ordinary, by 
conſent of the patron, without the king's confirmation, might 
have made an union of churches which were poor ; but not of 
churches which had ſufficient to ſerve the cure, each of them b 

itſelf, without the king's confirmation: but by the conſent of the 
king, patron, and ordinary, an union may be of any churches, of 
whatſoever value it be. And this authority is not taken away by 


the ſtatute, nor reſtrained, but limited of what an union may be 


made without the king. Wherefore, &c.---PoryaM. We are to 
hear the civilians, where an union may be made at the canon law. 
—Afterwards DocTOR STEWA®D for the defendant, and DocTOR 
CROMPTON for the plaintiff,were heard in court. And it was agreed 
bv both, that by the canon law the ordinary, with the patron's 
aſſent, might have made an union of two churches, although either 
of them were worth one hundred pounds per annum, and ſufficient 
to maintain a miniſter of itſelf, and this by the expreſs text of the 
canon law. For an union may be made for divers cauſes, viz. 
verty of the people, or paucity of the pariſhioners, or the like. 
And ſuch an union might have been made without the pope's con- 
firmation. And if an union had been unlawfully made, yet 
(STEWARD faid) that being afterwards confirmed by the pope, it 
was for ever good and valid. And ſuch authority as the pope 
had, the queen now hath by the ſtatutes. And CrRomeTon de- 
nied not but that ſuch unions might be made, of what value ſoever 
the churches were: but he faid, that in this caſe the union was 
made upon a ſuppoſed and pretended poverty, which appears to be 
falſe, and ſo the ordinary deceived, quia ex fal/itate ; wherefore it 
is void. —But THE Cour faid, that they were not to diſpute of 
the validity of the union, for that comes in queſtion in the ſpi- 
ritual court. But foraſmuch as an union in ſuch caſe might be 
made at the common law, it is not reſtrained by the ſtatute, 
Wherefore, by the aſſent of PorH am, it was adjudged for the de- 
fendant that it was a good union, | 
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Can 224 Baptiſt againſt Michelbourn. 
| K after Term, 38. Eliz. Roll 432. 
Perſonal ations ERROR of a judgment in an action upon the caſe upon a trover 
3 WP _ in the Mar/halſea ; the trover and converſion being ſuppoſed | 
Marfbalkes un. At Southwark, within the verge; and adjudged for the plaintiff, 
Jeſs one of the The error aſſigned was, Becauſe none of the partics were del ho/te! 
parties a e with- de royne, nor living within the virge : and it was thereupon de- 
in the beſte! de murred.-Goprak w moved, that for this cauſe the judgment 
my was erroneous, for that court cannot hold | -=y betwixt ſtrangers: 
S. C. 6.Co.20.b. and in proof thereof he cited a precedent, Hill. 1. Edi. 4. Roll 47. 
— 4 b. and The Book of Entries, 278. 10. Hen. 6. pl. 13. 7. Hen. 6. pl. 31. 
— —PoPHAM and FENNER held, that the action well lay; for the 
263. ſtatute of Articuli ſuper Chartas, cap. 3. which ſhews that treſpaſſes 
1. Term Rep. ſhall not be brought there, nor action betwixt others than of the 
151. hoſtel of the king; is intended of treſpaſſes for land, and not of 
ſuch perſonal actions; and there be many precedents, that in 
all times ſuch perſonal actions have been there brougbt and al- 
lowed. But Gawp doubted thereof. But they all held, that if 
the action be not maintainable there, the judgment is void; yet 
error lies thereof. Sed adiaur natur. NOTE, Another precedent was 
(a)r. Bulſt. 208. ſhewn in Mich. 32. Hen. 6. Rot. 27. betwixt Rede and Purcas (a), 
Vide 6. Co. 21. error of a judgment in treſpaſs in the Marſhalſca, becauſe that 


— — none of them were del Hheſtel de roy, and reverſed. . 


reverſed in the principal caſe, but never entered. 


Carr ˙ 23. Parrat againſt Carpenter. 


To ſay of a mi- ACT ION uponthe caſe for words. And declares, Whereas he was 

wee. — he is parſon of D. and a preacher, that the defendant ſpake theſe 

fpiritu ens words: Parrat” (innuendo the plaintiff) is an adulterer, and 

Ante, 94- * hath had two children by the wife of J. S. and I will cauſe him 

2. Salk. 661. do be deprived for it.” After verdict it was moved, that an ac- 
tion lay for theſe words; for they be very ſlanderous to the plain- 
tiff, and touch him in his credit and profit, and are cauſe of depri- 
vation, if they be true.—But. THE Cour held, that it is a ſlander 
examinable only in the ſpiritual court, and not here. Wherefore 
it was adjudged for the defendant. 


Cart 24, Broughton againſt Randall. 
Trinity Term, 38. Eliz. Roll 876. 
— ERROR of a judgment in Wales in dower. The parties were 
r md at the day of the venire facias returned, none of 
mire, but only on the jurors appeared; whereupon an habeas corpora, with a decem 
the return of a tales (a), was awarded ; and thereupon a trial had with part of the 
babeas corpor® principal pannel and part of the tales, and judgment accordingly. 
or dig. The error aſſigned was, becauſe an habeas corpora, with a decem 
2-Roll.Abr.671- tales, was awarded, where none of the principal pannel appear- 
iy” ed; and a tales ought not to be awarded, but where two at 
6. wo i 4 leaſt of the principal pannel appeared; ſo that they of the alis, 
2.Hawkins,576. With the principal jurors who appeared, might make a jury, 
Ld, Raym. 327. | 
| (a) See 35, Hen. 8. c. 6, 4+ & f. Phil. & Mary, c. 7. 5. Eliz, c. 25, 14. Eliz. c. 9. 
7. & 8, Will. 3. c. 32. a 4 


4. 
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28 27. Hen. 6. pl. 10. and 37. Hen. G. Tales,” Brook. 12. But all 1 
the Juſtices he d, that if upon an habeas corpora and diſtringas none p — 


AN DALI. 
of the jury appeared, yet a decem tales thall be awarded ; — 1 


1 trover not upon the venire facias ; and that this is the difference; an 
ippoſed | therefore, as this caſe Is, it is erroneous. - But it was then ſaid, that 
aintiff, it was altogether the courſe in Males, to award tales in ſuch caſes. 
el haſte! And THE Cox faid, if it were fo, it is not any error: for the 
on de- cuſtom of every court is a law in that court; as 10. Edu. 4. and 
Igment 5. Edw. 4. are.—But it was then ſaid, that he ought to have 
angers: pleaded it ſpecially, otherwiſe the Court cannot be informed there- 
20147. of. But THE Cour ſaid thereto, they might be informed thereof 
pl. 31, 


by precedents, and by a certificate from the Judges there, whereto 5, Co. $5. 


or the they would give credit; and ſo was now lately done, where in a 2. Saund. 73, 744 


:\ſpaſles quad ei deforceat, in Wales ; becauſe we were informed, that the 

of the common courſe was to give judgment final in that action, it was no 

not of error. And fo THE Cour appointed here: wherefore adjourna- 

hat in tur. Afterwards, becauſe no precedents were ſhewn, it was reverſed. Th, wife of the 
nd al- NorE here, the title of the feme to recover dower Was, that longeſt liver of 
that if the father and ſon were joint-tenants to them and the heirs of the two jointenants 
J; yet ſon; and they were both hanged in one cart: but becauſe the ſhall be endow- 
nt was ſon (as was depoſed by witneſſes) ſurvived, as appeared by ſome .* _. 

| . : Co. Lit. 31. b. 

as (a), tokens, viz. his ſhaking his legs, his feme thereupon demanded Ney, 64. 


e that dower. And upon this iſſue mungues ſei/ie dower, this matter was Cro. jac. 615. 


tound for the demandant. 1. Atk. 442. 
2. Bl. Com. 132. Bull. N. P. 118. 3. Bac. Abr. 127. in notis. Perk. 334. 
188 Fetherſton verſus Allybon. Cas 25. 
EBT *' againſt an executor, upon an obligation made by his A defendant 
teſtator. The plaintiff was nonſuited : the defendant had executor ſhall 


ne was coſts by order of Court. Otherwiſe it is, where an executor is — — 
theſe plaintiff, and is nonſuited. For it cannot be intended, that it Sorta 

, and was conceived upon malice by him. Vide 23. Hen. 8. c. 15. 361f.. 

e him 4. Jac. I. c. 3. 8. Eliz. c. 2. 13. Car. 2. c. 2. 8. & g. Will. 3. c. 11. Cro. Car. 2g. 

AP and 4. & 5. Ann. c. 16, 219. 

plain- Hutt, 69. Yclv. 168. 1. Bac. Abr. 518. 2, Bac. Abr. 446. 4. Mod. 245. Stra. 871. 3+ Burr. 1451. 

depri- S$ayer's Law cf Coſts, 94. 


The Earl of Lincoln verſus Flower. Ce 26, 
Faſter Term, 38. Eliz. Rell 159. 
ERROR of a judgment in debt, upon an obligation, in the A capias lies 
court of common pleas, where the earl pleaded non eff factum; _— wy * 1 
and found againſt him, and judgment given. Ides capiatur.— And rata = 2 1 
thereupon error aſſigned, becauſe he was a peer of the realm, and crown. 


a capias (a) lies not againſt him. — Sed non allocatur. For by this Ante, 170. 


ander 
refore 


were lea found againſt him a fine is due to the queen: and none ſhall 1. Roll. Abt. 
ne of ave any privilege againſt the queen ; therefore capiatur pro fine — © 
decen well lies. And the judgment was affirmed. 27. Hen. 8. pl. 22. Salk. 15 . 
f the 11. Hen. 4. pl. 15. | 2. Hale 200. 
ngly. (a) By 5. & 6, Will; 3. c. 12. the capias pro fine is taken away, See 2. Bac. Abr. 507. * 

"_ Elinor Bliſſet verſus Johnſon. Cat 27, 


ACTION for theſe words: Thou” (innuendo the plaintiff) In an aRtion for | 

* artavillainous and a murderous quean ; for thou didſt mur- oy —5 ſuf- 
der my laſt wife.“ The defendant pleaded not guilty. The jury — — — 
found, that the defendant ſpake theſe words of the phintif to been ſpoken in 
one Spinkfoot : „ She is a villainous, murderous quean; for ſhe the third perſon, 
* did murder my laſt wife.” Et , Sc. —Poru AM and FENNER *9ugh they are 
held, that this verdi& is againſt the plaintiff; for they are not 3 
the ſame words mentioned in the declaration. And if the defendant 74 con * 

8 had 2. Roll. Ab. 718. 


* 
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Brier had been found guilty generally, and the plaintiff had recovered, 
—_— the recovery would not have been a bar in a new action for theſe 
A recovery Words: for they are fo variant, that he cannot help himſelf with 
. A 8 a | 
pleaded without AN averment that they are the ſame words. But GAwp e contra; 
thewing where for they are all one in ſubſtance, and the difference to whom they 
the court was were ſpoken, is not material. And they may be well averred in 
acid, is bad en a new action for theſe words, that the words in the firſt declara- 
: 3 = „ tion and theſe are all one.— Therefore it was adjourned. 
"Io | Thomſon ver/us Clerk. 
: : Mich. Term, 38. & 39. Eliz. Roll. 228. 
On 2 fl. fa. the 1 ROVER and ConvERs10N of Goods, at D. in comitat. Nott. 
goods cannot be The defendant ſaith, that he recovered againſt the plaintiff 
delivered to the à debt of 201, by bill in the queen's bench, and thereupon had a 
— = — fieri facias, directed to the ſheriff of York, who, at H akefield, in 
debt. comitat. Eborum, ſeized thoſe goods, and delivered them unto him 
in ſatisfaction of this execution; and ſo juſtifies the converſion, 
| It was thereupon demurred, and without argument ruled, that 
1. Term Rep. the pleading was ill.—Firſt, Becauſe he ſhewed not where the 
731. queen's bench was at the time of the recovery, it being a court 
Traverſe. removeable ; as 5. Edw. 4. pl. 8. is. — Secondly, The trover and 
Cro. jac. 352. Converſion is ſuppoſed to be in the county of Nottingham, and he 
1. Wil. 81. juſtifies in the county of York, without traverſing, &c.—Thirdly, 


— NR The ſheriff upon a writ of fieri facias cannot deliver the defend- 
Lut. 589. ant's goods to the plaintiff, in ſatisfaction of his debt (4).— 
2. Vent. gg, Wherefore it was adjudged for the plaintiff. | 

Noy, 107. 2. Show. $7. 3. Lev. 203. Comb. 452. Ld. Raym. 251. 6. Mod. 292. 


Cat 29. | Gyppen verſus Bunney. 

: UroN a ſpecial verdiQ the caſe was, A copyholder in fee 
———— ſurrendered to the uſe of one for life, the remainder to an- 
3 life, Other in fee. Tenant for life is admitted. Afterwards he in re- 
is an admittance Mainder ſurrenders to the uſe of F. S. in fee, of which ſurrender 
of him in re- the lord accepted, and admitted F. S. The tenant for life dies. 
mainder. and The heir of the firſt copyholder enters, and J. S. ouſts him. Et 
— ne fri, &c.—Coke Attorney General moved, that J. S. ſhould have 

uſtom the lord“. k 5 
of the maner this land. For firſt, the admittance of the tenant for lite is ſuth- 
ſhall have only cient for him in remainder, to veſt the remainder in him; as 
one fine. 18. Edw. 4. a figniory is granted for life with the remainder to 
* 3 another, attornment to the tenant for life is good to him in re- 
6. mainder. So of a deviſe of goods, remainder over; the executor 


* 1 conſents that the firſt deviſor ſhall have them: it is good for the 
10. Co. 47. b. other. —Sccondly, the lord's acceptance of the ſurrender is 44 
3- Ler 105. 308. an admittance; for in that he allows him to make a ſurrender, he 
mm are, = thereby admits him to have a remainder, whereof to make a fur- 
Oil. Ten. 1c 4. render. Wherefore, &c.— Por AM. Tenant for life and he in 
1. Mod. 120. Temainder have but one eſtate in law; and therefore the admit- 
2. Burr. 210. tance of the one ſhall ſerve the other as a livery or attornment. 
Strange, 654+ The reaſon which is objected againſt it is, becauſe the lord ſhould 
8 then loſe his fine of him in remainder. But it ſeemeth to me, 
Fitzg. 283, that there is only one fine due upon this ſurrender, which the 
1. Peer. Will. 63. tenant for life ſhall pay before bis admittance; as where the 
Ld. Ray. 1024. queen's tenant in capite aliens for life, remainder over, there is but 
err wil. 63, One fine due for this alienation : ſo here, unleſs there be a ſpecial 
2. Vern, 226. cuſtom that two fines ſhall be due. FENNER of the ſame opinion. 
1. Bac. Abr. 475. But becauſe the other Judges were abſent, it was adjourned. 


479. 4+ Bac. Abr. 331. Dougl. 727. 
Criſp 
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overed, 8 * | 

YT theſe Criſp againſt Fryer. c zo. 
lf with Trinity Term, 25. Eliz. Roll 588, | 
contra: 

m they RESPASS. Upon demurrer the caſe was, 725. Reuſe was je , copyholder 
rred in ſeiſed in fee of the manor of Royden in Suffolk, whereof the hep rent 
leclara- land in queſtion was parcel, and whereof the plaintiff was a copy- at certain day, 


holder in fee, rendering 20s. per annum. at Mlichaclmus. At the ud the lord of 


feaſt of St. Michael, upon the laſt inſtant of the day, the lord came — yo 


thithcr, and demanded the rent then due, and for two years before; the laſt inftant 


t. Nott and none was there to pay it: whereupon the lord there con- of th: and 
laintiff tinued, demanding his rent, until after ſun-ſet; and tor non-pay- demands his 

1 had a ment entered for a forfeiture: and, Whether it were a forfeiture nt and — 
reld, in or not? was the ſole queſtion. —It was moved, that it was not a Gs Wow 
_ him forfeiture ; becauſe it was not any wilful denial, but only a negli- it, it is a forfcit= 
verſion. 


gent non- payment; and this diverſity hath been commonly ure of the eſtate, 


d, that agreed; and the lord is not at any miſchief: for he may diſtrain Ante, 149. 353· 
ere the for his rent; as 9. Rich. 2. Avowry,” 86. is. And ſo it was 5. C. Noy, 58. 
a court adjudged alſo, Mich. 36. & 37. Eliz. in C. B. in Vaughan's Caſe, _ Moor, 350 
ver and that the lord may well avow for his rent. Wheretore, &c.— ' C. 7. Roll, 


and he 
'hirdly, 
detend- 

(a) .— 


GAwDY, Juſtice: The lord demanding his rent upon the laſt Abr. 506 
inſtant of the day whereon it is due, and the tenant being not Litt. Rep. 268. 
there to pay it. — to be a forfeiture, as well as if he had = * 165. 
made an expreſs denial to pay it; for this non-payment is a denial ye 21f. „ 
in law; as 30. Hen. 8. fl. 42 is: and as Littleton, Sect. 2 3- faith, margin. | 
non-payment of a rent ſeck upon demand is a denial in law, Hob. 135. 183. 
whereof the grantee might have an aſſiſe. But if the demand had Oil. Ten. 226. 


—— 


in fee been here at any other day than the ſame day when it was due, 5. 23% 

to an- the non- ou thereof bad not been any forfeiture; for the te- SO _ 
e in re- nant is Tg to attend upon the day of payment of his rent, Than. Ca. gg. 
rrender when the lord alſo is bound to demand it, and not at any other 2. Vern. 337 
fe dies. day. And if it ſhould not be a forfeiture it would be a great miſ- _ 
m. Ft chief to lords, to drive them to diſtrain and avow for every 

d have ſixpence or twelvepence which ſhould be due from his copyholder. 

is ſuffi- —FENNER - to the contrary. The entry for the forfeiture is for a 

im ; as condition ix fait, not for a condition in law; and the condition in 

nder to law is not for non-payment of the rent, but for the refuſal to pay 
I in re- his rent. And a denial in law ſhall not ſerve to make a forfeiture, 

xecutor but there ought to be an expreſs denial in fait: otherwiſe it would 

for the be very miſchievous to a copyholder, that for ſuch a negligent non- 

is quaſ payment there ſhould be a forfeiture of his eſtate.—PoPHAu, 
der, he Chief” Fuftice. It is a forfeiture : for the copyhold eſtate is main- 

e a ſur- tained by the cuſtom of the manor; and therefore he ought to 

d he in perform his cuſtoms and duties, on his part to be performed, 
 admit- which he hath not done here, by his non-payment of his rent at 
-nment. the day it was due and — And truly a denial in law is as 
| ſhould much a forfeiture as adenial in fait: as if the lord demands his rent 

to me, upon the day, and if the tenant is there and faith nothing, it is 
lich the clearly a forfeiture. And 23. Eliz. Sir Chriflopher Hatton's Cap 
ere the againſt his tenants of Yellmgborough, it was agreed by all the 
e 1s but Juſtices, that if a copyholder comes not to the lord's court after 
| ſpecial a particular ſummons made to their perſons to come, it is a for- 
pinion. feiture without any expreſs denial to come: yet it was there 


ied, 
Criſp 


agreed, that the not coming after a general ſummons at the church 
CRO, ELIZ, PART 11. M m Was 
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was not any forfeiture — fuit hic per Curiam conceſſum) : but it 
. was there agreed, that if he might excuſe his not coming upon any 
— good ca i ſe, as ſickneſs or the like, &c. it ſhould fave the forfeiture: 
and there is not any difference betwixt theſe caſes. And 7 
here that the lord had warned his tenant that he ſhould deman 
his rent upon the land at the day it was due, and commanded him 
to be there ready to pay it, and the lord upon the day demands the 
rent, and none 1s there to pay it, it had been clearly — 80 
here: for the law appoints the day for the payment as ſtraitly as 
if the lord had given expreſs notice — 2 Wherefore, &c.— 
Et adjournatur. 


_— Dame Greſham againſt Banning. 
| Hilary Term, 38. Eliz. Rell 847. 


On au facies QCIRE FACIAS upon a recogniſance made unto her by one 
to a recogni- Gerveys, who was returned dead ; whereupon ſhe ſued a new 
_—_—- ſcire facias againſt the heir of Gerveys, and the terre-tenant : upon 
cognizor was Which the ſheriff returned, that he had ſummoned Paul Banning, 
tied of fuch who was tenant of the manor of S. which was the land of Gerveys, 
landsis not after the recogniſance acknowledged; whereupon Paul Banning 
proved - £4 came in and pleaded, that one Mann was ſeiſed of three acres in D. 
— whereof Gerveys was ſeiſed in fee after the recogniſance made: 
J nt: f afio. The plaintiff ſaith, that Gerveys was not ſeiſed 

in fee of thoſe three acres after the recogniſance, &c. And there- 

upon they were at iſſue, and a ſpecial verdict found, that ** the 

« faid Gerveys and one Bedingfield were jointly ſeiſed in fee of 

* thoſethree acres after the recogniſance, &c. And therefore en- 

« feoffed the ſaid Mann, who is yet ſeiſed thereof in fee. Et ,, 

„% fg,” CoveENTRY and COKE moved, that this verdict is found 

for theplaintiff: for the iſſue being, Whether he was ſeiſed in fee 

of thoſe three acres ? and it is found, that he was not ſeiſed but of 

the moicty of them; which being a ſpecial iſſue, it is found againſt 

the de t pleading this plea : but if it had been truly pleaded, 

that which is found had been ſufficient to have abated the writ, 

and to have put the plaintiff 3 her execution: but being a 

falſe plea it 1s found againſt defendant; as 26. Hen. 8. pl. 5. 

75 en. 8. Dyer, 41. & _—_— GoDFREY moved, that the 

ding of this joint ſeiſin ſufficeth to maintain the iſſue: for eve- 

ry jointenantis ſeiſed of the entirety.— But all THE JusTICEs held 

to the contrary, that the verdict upon this reaſon is found againſt 

him who pleaded it: for jointenants in truth are but ſeiſed of 

moieties. But FENNER ſaid, that in regard it now appears, upon 

this verdi& found, that execution ought as well to be ſued againſt 

Mann as againſt Paul ng the defendant, it ſufficeth him, and 

is all one, as if it had been found that he was ſeiſed, as he hath 

leaded ; as 40. Edw. 3. pl. 5. an alienation is ſuppoſed to be in 

Ee, and found to be for life only, it is well enough. —Porn an 

and GawDY, 2 contra. , Becauſe this is a ſpecial plea, and ought to 

de found as it is pleaded : otherwiſe it will not ſerve. And there is 

difference when the plea is to the point of the writ; and when it 

is a collateral plea, or in bar. £4 adjournatu .— Afterwards the 

Lady Greſham died, and ſo the matter was determined. 
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Brigg 


| © a commiſſion iſſued to enquire in what eſtate and reparations 
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Briggs againſt Sheriff. C 32, 
Trinity Term, 37. Elix. Roll 359. or 351. 


ERROR of a judgment in the common pleas in treſpaſs of batte - Though a plain. 
ry. The error aſſigned was, Becauſe the declaration is, quadcim ] alter impar- 
the defendant ſuch a day, &c. aſſaulted and beat the plaintiff, &c. — 1 8 
fo it is qua/ia recital, — not a direct affirmation, that he beat him, fen: — 
&c.—-Cl ERK. The firſt declaration is ſo ; but thereto the de- frſt declaration 
fendant imparled, and after entered this ſecond declaration againſt was bad, judge 
him, and in that cm is omitted; and judgment is given thereup- Went ſhall be 


on for the plaintiff. — Sed non allocatur: for the firſt declaration is — 


the principal; and thereupon the * is given; and the Stiles, 117. 
4 


ſecond ought to accord with the firſt. 
fore it was reverſed. 


The Queen againſt Vaughan. 
Hilary Term, 36. Eliz. Roll 8. 


non # conderſo. Where- 2. Lev. 256, 


Cro. Jac, 537. 
Comp. Att. 298. 


Casx 33. 


JNFORMATION of intruſion againſt Vaughan. Upon not what ſhall be 


ilty pleaded a ſpecial verdict was found, that The prior of conſtrued a con- 
& 2 Langley, in the county of Hertford, anno 31. Hen. 8. ſur- 13 
* — the ſcite of his priory, and all his lands, &c. to the "2 32 — 
king, by deed enrolled. Afterwards, in Jr: Hen. 8. the king as to avoid 
* granted the ſcite of the monaſtery to the ſuffragan of Dover for the king's pa- 
“ his life; who in 38. Hen. 8. died; and that ſcite came to the vent. 


c 1 1 1 J S. C. Moor, 
1 queen that now is. Afterwards, in the eighth year of her reign, nn aig — 


a ＋ 
« that houſe was; and thereby it was found to be ruinous; and 6. 3 


the lord treaſurer, and others, by commiſſion, ſold the ſtone and 
& lead of the houſe. Afterwards, anno 16. Elix. the queen granted 
the ſcite of the ſaid priory to Grimſtone, with a yROVISO, that 
if the ſaid lands or tenements, or profits thereof, were not con- 
« cealed, ſubſtracted, or unjuſtly detained from the queen, her 
father, brother, or ſiſter, before the 14. of Eliz. that the patent 
* ſhould be void; and they further found, that the queen was not 
« anſwered any rent or profits thereof, beſide the ſaid ſtone and 
„lead, before the 14. of Eliz. Et %, &c.” Upon this matter 
COKE, the queen's Attorney, 1 judgment for the queen: for 
there is not any land conveyed t patent but that which is 
concealed from the crown: but the priory, and that ſcite now in 
queſtion, cannot be concealed; for it was by the prior's ſurrender 


expreſſly mentioned, and ſo revealed to the king. By the king's 


grant alſo it is revealed, being therein mentioned by expreſs words. 
Then if once it be revealed by expreſs words, at the time of his 
title accrued, it can never be concealed as long as the crown hatk 
not another title thereto: but if it be afterwards diveſted from the 
crown, by the king's grant in fee, and afterwards comes àgain to 
the crown by attainder of felony ;” becauſe it is by a new title it 
may be concealed ; and that is in common experience; and the 
land itſelf ſhall never be ſaid to be concealed or unjuſtly detained : 
and therefore it was adjudged in Paſch. 23. Eliz. betwixt Smith and 
Petoe, that where king Henry the fourth granted land, parcel of the 
crown, by his letters patents under the Duzchy ſeal, which was 
| M m 2 voud ; 
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void; and the queen, who now is, granted thoſe lands with a Ro- 
viso, that if the lands were not concealed, that then, &c. it was 
ruled, that this land ſhould not paſs : for land cannot be concealed, 
and therefore out of that yRov1s0 : and fo it was reſolved in one 
Shaftoe's Caſe of Ireland. Wherefore, &c.—After divers argu- 
ments on each fide, THE CovurT reſolved for the queen: for 
they all agreed that it cannot be concealed after it once be revealed 
by any ſpecial words in any record, unleſs that land were abſolute- 
ly given from the crown, and afterwards came unto it by a new 
title. And a concealment is only where lands are in the queen 
by attainder, or other title; and there is not any record to inform 
her what lands they are : but here the record of the ſurrender is of 
the ſcite, and all the other lands, &c. for the ſcite is expreſſed, that 
it is in the king: but for the other lands, they are in the generali- 
1 and may be well concealed; for there is not any record to 

ew what they are. So where there is any office to entitle the 

ueen after an attainder, or any ſurvey, thoſe lands which are par- 
ticularly mentioned in the office, or ſurvey, cannot afterwards be ſaid 
to be concealed ; for they be revealed to the queen by thoſe re- 
cords. But if any land be omitted out of that ſurvey, it may well 
be ſaid to be concealed. Poriram ſaid, that all this was agreed, 


in the caſe of London and Sir Chriſtopher Hatton. So it paſſed not 


within the proviſo of the concealment : for patents are to be con- 
ſtrued ſecundum intentionem regis, and not in deceptionem. And here 
it was not intended to paſs any land, but that which was concealed, 
and firſt revealed by Grimflone, which is not here, for the reaſons 


before-mentioned. The greater queſtion then is, Whether this 


be within the clauſe of the lands and profits inde inju/t? detent” &c. 
Sc.? And it was held by PorHam and GCawpy, that it was 
not. For PoPHAam faid, that nothing ſhall be termed to be inju/? 
detent” from the queen, but that whereof the queen had but a right 
only, and never had any poſſeſſion. And theſe words are inſerted 
into patents, by reaſon of a judgment in the excheqyer, where an 
abbot was diſſeiſed of certain land; and afterwards the abbey and 
all the poſſeſſions being given to king Henry the eighth, the queen 
granted this land, whereof the abbot was diſſeiſed, by expreſs 
words, with ſuch a proviſo, that if they were not concealed, that 
then, &c. And adjudged that they paſſed not: for the king never 
had any title, but a right only to that land, and therefore the 
lands were unjuſtly detained ; and therefore from that time it hath 


been uſed to have theſe words, vel injufte detent” c. But when 


10, Co, 114. b. 


the king had poſſeſſion thereof, as he had here by the death of the 
ſuffragan who was tenant for life, it cannot be ſaid a detainer from 
her : for ſhe might have had an account againſt any who takes the 

rofits of thoſe lands; which proves that ſhe always was in poſſeſ- 
Fon of them, And here this land being waſte land, whereof no 
profits are anſwered to the queen, it cannot be ſaid to be an unjuſt 
detainment from her. Wherefore, upon theſe reaſons, it was ad- 
judged for the queen. Vide 10. Ce. 114. 
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Blodwell againſt Edwards. Cas 34, 
5 Hilary Term, 38. # liz. Roll 1061. | 
ERROR. The caſe was, DN BLODWELL, being ſeiſed of The reaſon why 


land in fee, made a feoffment to the uſe of himſelf for lite, © t was a- 
and after to the ule of ſuch ifſue, and iſſues males of the body of — 
Margaret Lloyd, from eldeſt to eldeſt, and who by common ſuppo- ncerd; and the 
ſition or intendments ſhould be adjudged or reputed to be begotten ſheriff's name 
by the ſaid John Blodiuell upon the body of the ſaid Margaret Loyd, mult be to the 


whether the ſaid iſſue, and iſſues males, ſo born of the ſaid Mar- on ran 


garet, and reputed to be begotten upon her by the ſaid J. Blodwell, ,,, and decon 


Haut per legem hujus regni Anglie adjudicati et legitimè mulierly begot- tales, 


ten, or unlawfully and immulierly begotten betwixt the foreſaid 8. c. Moor, 430. 
Margaret and the foreſaid J. Blodwell ; and to the heirs of the bo- 1. Roll. Abr. 799. 
dies of ſuch iſſue, or iſſues males, de ſeniore in ſeniorem exiſtent. nat. 2. Roll. Abr. 43 · 
de predifetd Margaretd in forma preditta. Afterwards John Bledwell Noy, 35. 

had iſſue by the ſaid Margaret Richard Blodwell, now plaintiff, 
EpwaARDs, the defendant, recovered againſt the ſaid John Blod- 
well, in an aſſiſe 12. Elixabetb. John Blodwell died; and Richard 
Blodwell brought error, as he in the remainder ; and averred, that 
he was the iſſue engendercd of the body of the ſaid Margaret, and 
was always fince his birth, and yet 1s reputed to be engendered b 
the ſaid Jahn Blodwell, c. The firſt error aſſigned was, Becauſe 
the tenant in the aſſiſe pleads to the iſſue in nul tort; and at the 
day of the habeas corpora returned, the enty is, quidam recognitorum 
aſfiſe vencrunt, et quidum non venerunt. Ides a dftrin as with a de- 
cem tales was awarded, and thereupon trial had; and therefore er- 
roneous, becauſe it is not mentioned that the trial was deferred, 
and the tales awarded, pro defettu juratorum : and it may be, not- 
withſtanding quidam juratorum non vencrunt, that a full jury might 
have appeared; and then the deferring of the trial, and the 
awarding of tales, was without cauſe. Vide 22. Edw. 4. c. 15. 
1. Rich. 3. ＋ 4. 15. Hen. ). pl. 16.—A ſecond error aſſigned 
was, Becauſe the ſheriff's name was not to the return of the writ 
of habeas corpora, nor to the return of the writ where the decem 
tales was returned : and for not putting his name to the return, it 
was vicious, by the ſtatute of York, 12. Edw. 2. c. 5. And for 
that vide 26, Hen. 8. G 3. 9. Edw. 4. pl. 19. 11. Hem 6. pl. a. 
And theſe be not holpen by any of the ſtatutes of jeofails. And 
the recovery was before the ſtatute of 18. Eliz. c. 16. Wherefore, 
&c. - And all THE Cour reſolved, that both errors were mani- 
feſt; and for that cauſe the judgment reverſable : and the counſel 
on the other fide did not much inſiſt upon them to defend them. 


Ante, 300. 


But it was moved, that the plaintiff had not here ſufficiently A remainder l- 
entituled himſelf to have any remainder, and then he cannot mited to a baſ. 
have a writ of error; for a remainder ought to be limited to a 4 not in oe 
perſon in ee, or who by intendment ſhall come in eſſe, during the- __ 
particulaf eſtate. But the law hath not any ex ctancy of a baſ- _ — i 
tard ſon to be born which is not in «fe at the time of the limita- 43. Ne 
tion. And tere it doth not appear by his averment that he is the S. C. Noy, 36. 
lawful iſſue. Wherefore, &c.—Gawpy, Admitting he were a 8 68. 

55 


2. Co. 57. 
2. Bl. Com. 170. Co. Lit. 123, Fearne, 176. Powel on Dev. 339. 1. Atk. 470. 1. Peer, Wil, 5296 


dee Mr, Hargrave's note Co, Lit, 3. d. Eq. Caf. Ab. 291. 33m. 1. Term R 
Os 8 N Mm z ä baſtard, 
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N baſtard, yet the limitation to him is good; for although he be not 
Ns, lawful iſſue, yet he is the iſſue of his mother without queſtion ; 
and a remainder to a reputed fon is cleaxly good, as 41. Edw. 3, 
4 19. and Dyer, 113. And the limitation here being to the eldeſt 
iſſue of the feme, he ſhall take it, although he were a baſtard; for 
ſo appears to be the expreſs intent of the deed.— POPHAM. Al- 
though a limitation of a remainder to a baſtard in «ec is good, 
for that he is aperſon known, and may in time be a perſon known 
and reputed for the ſon of another, yet it cannot be ſo to a baſtard 
before he be born ; for the law bath not any expectancy that an 
fuch ſhould be, nor will give liberty or ſcope to provide for ſuc 
before they be. And he cannot take by ſuch a name, unleſs he bo 
fuch a perſon who is reputed a ſon, and none can gain the name 
at the inſtant time of his birth ; but it ought to be by continuance 
of time and reputation of the country, and not,of the father him- 
ſelf: and if he cannot take it at the time of his birth, he never af. 
terwards ſhall take; for the law will not expect longer for the in- 
creaſing of a reputation. The limitation alſo to one and the if- 
ſues of his body is always to be intended lawful iſſue; and the law 
will never regard any other iſſue. So here, foraſmuch as he hath 
not averred himſelf to be a lawful iſſue, but only a reputed, which 
cannot be, he hath not conveyed unto himſelf a ſufficient title to 
have this writ of error. —FEXNER inclined to that opinion, and 
ſaid, that they had conferred with divers of the Juſtices in Serjcants- 
Inn, in Fleet-fireet ; and that the greater opinion of them was, that a 
remainder to his firſt reputed ſon or baſtard 1s not good ; becauſe 
the law doth not favour ſuch a generation, nor expect that ſuch 
ſhould be, nor will ſuffer ſuch a limitation, for the inconvenience 
which might ariſe thereupon. Wherefore, becauſe the plaintiff 
was in truth a lawful fon, engendered between the — n Blod- 
well and the ſaid Margaret Lloyd after they were married together; 
and this conveyance was' only made in this manner to avoid 
ſcruple, which otherwiſe peradventure might bappen, becauſe the 
ſaid Fchn Blodiusll was married to a former wife, and was divorced 
from her, if this divorce ſhould be repealed, which cannot now 
be in queſtion, all the parties being dead ; the e diſcontinued 
this writ of error, and brought a new writ of error caram vobis re- 
fidet ; and therein averred the ſaid marriage, and that he was the 
firſt iſſue during the eſpouſals. Et jic 1 | 


Harding againſt Sherman. 

CTION of trover at Paxton, in the county of FHuntingd'n. 

E The defendant pleads a bargain and ſale at Roy/ton, in the 
county of Hertfcrd, in the market there, whereby he after con- 
yerted them at Paxton, in the county of Huntingdon. The plaintiff 
ſaith; that he was poſſeſſed of thoſe goods at Paxton, in the county 
of Huntingdon, and that F. Sherman there ſtole them from him, and 
by covin betwixt him and the defendant at Paxton, in the cn 
of Huntingdan, he fold them to the defendant, as he hath pleaded. 
The iſſue was upon the ſale made by covin, &c.® And it was 
tried in the county of Hertford, and found for the plaintiff, It 
was moved to be a miſ-trial ; for it ought to have been by a jury 
of the county of Hertford, or at leaſtwiſe by a jury of both coun- 


tics And of that opinion was GawDY.. But the other Juſtices 
i 0 e contra; 
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Z contra ; for the ſale is confeſſed, and the iſſue is upon the coving Hun 
which is well tried by a jury of the county of Hertford, where it _—_ * 


was alledged.— And it was afterwards adjudged accordingly (a). 


(a) By 21. Jac, 1. c. 13. no judgment c. 8. if the cauſe were tried by a proper 
ſhall be ſtayed or reverſed after verdict, by jury of the county or place where the ac- 
reaſon the viſve is ſued out to more or fewer tion is laid, See alſo 4. & 5. Ann, c. 16. 
places than it ought, ſo as ſome one place and 3. Geo, 2, c. 25. 
be right named; nor by 16. & 17. Car. 2. 
Wright againſt Wright. c 36. 
ROHIBITION. And ſurmiſeth, that The Bi/bop of Winton and A biſhop may 
all his predeceſſors, from time whereof, &c. held the manor of preſcribe in a 
Eaftmere for them, and their farmors and tenants for years, or at rs 
will, free and diſcharged from the payment of all tithes ; and that fight ot his bi- 
he, being leſſee of the ſaid biſhop, . this plea in the ſpiritual moprick, and 
court, and that they refuſed it there. The defendant pleads, that hs tenant of the, 
the ſpiritual court received the plea, and admitted him to his proofs, Manor may > £ 
and traverſeth the refuſal of the _ there. And it was thereupon ce 


l ＋ all i - 
demurred.— WALTER, for the NN moved, that this ſurmiſe 855 — 
of the refuſal of the plea is traverſa 


ble; for a prohibition lies where miſe upon a pro- 
they refuſe to do right to the parties, or the ſuit is where it ought Hibition that 
not to be, and ſo injuſtice is done to the party ; otherwiſe the ſuit — = 
in the ſpiritual court, which is the proper place to ſue for tithes, — — 
ought not to be ſtayed ; and then the material cauſe to award this is traverſable, 
prohibition is the refuſal of the plea; for otherwiſe, without this Ante, 475. 
ſurmiſe, a prohibition lieth not; as 7. Edw. 6. pl. 79. and Pott. 559- 785. 
8. Edw. 4. pl. 14. And a ſurmiſe which takes away the juriſdic- - Rall. Abr. 653. 
tion from another court is always traverſable ; as 12. Hen. 4. pl. 13. * HS 
13. Hen. 4. pl. 16. 34. Hen. 6. pl. 15. are. And fo in this court yy, 426. 629. 
it hath been oftentimes ruled, that the refuſal of a plea in the ſpi- velv. 2. 
ritual court alledged was traverſable ; as in Ea/ter Term, 30. Eliz. 2. Bl. Com. 31. 
betwixt Eaton and Morris; and Trinity, 30. Eliz. betwixt Aſcoll and *: Strange, 432. 
ligen, where in a prohibition for a ſuit for tithes, he ſurmiſeth _ * 
that he pleaded in he ſpiritual court, that the parſon had not read 4 Bac. pms 4 
his articles, and therefore not parſon by the ſtatute of 13. Elix.; 86. 92. 98. 
and this plea being there refuſed, the refuſal was traverſed by di- Wood Inſt. 173. 
rection of the Court. The preſcription alſo is not good here; 5©9=Dig-126. 
for one cannot preſcribe de non decimando, nor to be — 
from tithes : and although the biſhop, being a ſpiritual perſon, 
might preſcribe to be diſcharged of tithes, yet his leſſee ſhall pay 
tithes, becauſe he is a lay perſon, and cannot participate of the 
privilege of his leſſor, —And therefore T ANFIELD, who 22 on 
the ſame fide, ſaid, that it was adjudged 31. Eliz. in the exchequer, 
that the queen's leſſee ſhall pay tithes, yet the queen never paid 
any ; for ſhe is privileged by reaſon of her prerogative (a). And 
the caſe in Dyer 39. proves nothing againſt it; for the ſtatute 
there was made for the lands of the abbots, and not for the'lands 
of the biſhops. Wherefore, &c.—CoxE. Concerning the caſes of 
the traverſe of the refuſal of the plea, they are all to be anſwered ; 
with this difference, the refuſal is traverſable, unleſs where a modus 
decimandi is the queſtion ; for therein ſatit conſſat to the Court here, 
that the . court will not allow of any plea for a modus de- 
cimandi. The refuſal of the plea for not reading his articles is tra- 
verſable ; and the preſcription here is good; for before the Coun- 
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92 4 eil of Lateran tithes were not payable here to certain perſons, nor 
apa") | to places; as appears 11. pl. 9. 44. Edv. 3. pl. F- 16, Hen, 7. 
* pl. 18. which is the 4 alſo why the *. ſhall have the 


1 Ge. tithes of lands out of any pariſh (a), becauſe the ſaid Council ex- 


tended not unto them: and laymen at the common law were not 

capable of any tithes, becauſe they could not fue for them in a 

court chriſtian : but by way of retainer he may well have them ; 

as 8. Edw. 4. pl. 14. Regiſter, fol. 38. & Nat. Br. 41. G. And 

there it is held, that an — may hold diſcharged of tithes, and 

43. Edw. 3., pl. 34. & 7. Edw. 6. the farmor of a parſon may ſue 

in the ſpiritual court for tithes : and, as it is in Amghtley's Cafe, 

the pope might have diſcharged one from the payment of tithes ; 

ſo there may be a preſcription that a biſhop and his farmor may 

hold without paying tithes. Wherefore, &c.—And being a{tor- 

wards moved again, all THE COURT reſolved, that this allegation 

of the refuſal of the plea is not the ſubſtance of the plea, but a 

ſurmiſe, which was never traverſable; eſpecially where a modus 

, decimandi ſhall come in queſtion ; and that this preſcription for 

Pot. 573. 764. the farmor is good, and as well as if it had been by the biſhop 

See the cafe of himſelf ; for the leſſor himſelf being of right diſcharged, the far- 

Stephenſon v. mor alſo ſhall be diſcharged againſt the parion ; but peradventure 

Hill, not againſt his leſſor.— Wherefore it was adjudged accordingly, 
3. Burr. 1273. 2. Co. 44. 


ce zy. Palmer againſt Potter and others. 
Hilary Term, 38. Eliz. Roll 693. 


An action will ACTION upon the caſe againſt the bailiffs of Northampton For 


pot lie againſt 


2 bay; 7 ire 
. that upon a Fer: 9 :as directed to the ſheriff of the county of 


Northampton, returnable Octab. Mich. he ſent his warrant to the 
yaiss xx- * Getendants, being bailiffs of Northampton, to execute it; who re- 
run made be. turned nulla 6:4, Ec. before Miebacimas; and at Michaelmas they 
ſere the writ to were amoved from their office, and others choſen. And for this 
— — falſe return the action was brought, and all this matter ſound by 
after they are verdi&t.— And it was clearly held by all THe Covkr, that it was 


amov<d from @ void return; for the writ being returnable O#tab. Mich. the ſhe- 


heir othce ; for riff ought not before that time to have accepted any return of,xu/la 
it is vid, and 30%; for he might have had ſome afterwards, and before the re- 


„even turn of the writ. And the writ being by them returned af- 
1 98. ter Mechacimas, they being diſcharged of their office, it is void; 
2 Roll. Abra6d for they have no authority to meddle with the return after; but 


Stra. 813. if they have executed the writ before Michaclmas, then the ſheriff 


5. Comm. Pig. 449. might have accepted of their return before Michaelmas, but not 


Cowp- 40. . after. —Wheretore it was adjudged for the defendant (a). 
Dovglis, 43 © ; 


2 Term Rep. ) 


148. 155. (a) The Covrt held, that an action would eri for returning the acſwer of a bailiff 


have lain age inſt the batliff for negligencs2 in made after his O from ofhce.—S. C. 
not executing the warrant; or aga.nſt ile Moor, 431. 


„ br. The Lord Darcy's Caſe. 


If the king = WARRANTO againit Lord Darcy. For that he claimed 
rern diſcharged from the queen's purveyors in his manor of 
vil bes Ind Han: Nert>-Kirby and H alion, in the county of — He pleaded, 
ei ile. c thedean that king Edward the fourth granted to the dean and chapter of 
and chapter qi St. Paul's formaly enjoyed therein, it is a good grant, hecauſe of the certainty to which 
it rela'es.-—5. C. 2. Roll. Abr. 193. 211. S. C. Moor, 417. Co. Ent. 559. 10. Co. 63. Dougl. 1 59+ 
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% divers liberties within thoſe manors ; whereof one was, to 2 
e diſcharged of purveyance, non objtaute aliquo flatuto ; that after- *" 

ards, in 33. Hen. 8. thoſe manors came to the king by ſurren- 

ger; that T dur the fixth granted thoſe manors to Lord Darcy, 


the defendant's father, with all thoſe liberties, franchiſes,” and 
m—_ as the dean and chapter of Paul's, or any other, had it 


y reaſon of any charters or preſcription, non ob/ante aliquo ftatuts, 


e et eo warranto he claims thoſe liberties. The replication 
was, that by the 27. Hen. 8. c. 24. (a) it is ordained, that all 


places ſhall be ſubject to the king's purveyors. Wherefore, 
&c. lt was thereupon demurred ; and argued by ATKINSON, for 
the defendant, that inaſmuch as the dean and chapter of Paul's had 


thoſe liberties and privileges, and thoſe manors by the grant of king 


Edward the fixth were given to Lord Darcy, with all ſuch liberties 
and privileges as the dcan and chapter of Paul's, or, &c. ever had, 
with an expreſs clauſe of non ob/tante _ auto; the ſtatute 
thereby is diſpenſed with, which gives thoſe liberties to the king; 

and the patentee may well have thoſe privileges. But Gawp and 

PoPHAM held 2 contra ; for the clauſe being general, of all liber- 

ties and privileges, &c. it is to be intended of ſuch liberties 

and privileges which the dean and chapter had, and were not 

reſumed by any ſtatute. But this liberty to be diſcharged of pur- 

veyance was reſumed by the 27. Hen. 8. c. 24. wherefore it ſhall 

not be revived by general words, but by a ſpecial grant of thoſe li- 

berties by their expreſs name, with an expreſs non ob/ante of that 

ſtatute ; ſo that it might appear that the king intended to grant 

them, notwithſtanding this ſtatute. ' And therefore it was agreed 

in the exchequer, in Lord Paget's Caſe, about 20. Eliz. (a). for (a) 2. Roll. Abr. 
certain liberties claimed in the toreſt 1 that whereas * 4 
liberty of catalla felouum were granted by king Henry the ſixth to Ee 392. 

J. . 4 that =_ and afterwards, by a om {tatute 28. Hey. 6. Co. Ent. 383. 
all liberties granted by him were reſumed; and afterwards this fo- 

reſt came to the king by attainder; and this foreſt was granted 

over, with all the liberties which J. S. had therein, with a nn - 

ſtante aliquo ſtatuto; yet this liberty, which was reaſſumed, was not 

revived nor paſſed, unleſs there had been an expreſs mention.— 

And they held, that this ſtatute of 27. Hen. 8. c. 24. goes to the 

ſucceſſor, although he be not named, &c. Sed adjournatur (G). o * , * 


nion of the Court was in favour of the queen. 


| | Lynch againft Spencer. | Cars 99. 


Hilary Term, 36. Eliz, Roll 445. 
F.JECTIONE FIRMA of a leaſe of Sir George Brown. Upon A huſband en- 
not guilty a ſpecial verdict was found. Sir Richard Bridges ſeoffs a ſtranger 
was ſeiſed of this land in fee, and thereof enfeoffed one Vinſcamb Von condition 


and others, upon condition that they ſhould regrant it to him and — — — 
his feme in tail, remainder to the right heirs of Sir R. Brown, who back to the hut. 


regranted it accordingly. Sir R. Brown and his feme had iſſue band and wife 
4. Brown their ſon; $ R. Brown dies; A. Brown levies a fine i. This is 
with OE to Sir G. Brown the leſſor and his heirs, to the —— _ 
uſe of him and his heirs. The mother afterwards let it Gees x 


to the 7. c. 20.; 
defendant for his life, and died. Sir G. Brown afterwards ates if 88 — 


2 miſes ſor li 
tho without warranty, or accepts a fine ſur comſance, and thereby grants and renders it for 1000 — 
it is a diſcontinuance within the ſtatute ; and the conuſee of the iſſue in tail, with remainder 


tor the forfeiture, altho' by a ſpecial verdict the iſſue is only found to be the ſon of the ova 


upon 
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LyxXCcnu 
av: uns 
Yr EXNCER.s 


v. Roll. Abr. $28. 


2 And. 44. 
Moor, 28, 93. 
455715 

4 Co. 50. b. 
Co. Lit. 266. 
Dyer, 148. 
Ante. 24. 
Poſt. 52. 


Cro. ſac. 175. 
474. 6:4. 629. 


Be. dl. 40. 

2. Vern, 480. 
5. Lech. 261. 
Plow. 464. 
Cro. Car. 
Yelv. 101. 


1. Wood's Con. 


FE. 


2. Bac. Ab. 93. vice of his counſel, is no material part of the condition ; but being 
3. Com.V12.71, made unto him without advice of his counſel, it is well enough.— 


72. 


Cruife on Re- ou , , 8 
. 194. 161. tinuance, within the intention of the ſtatute; for although the 


Moor, 2 50. 716. words are, that ** if the woman alien; diſcontinue, releaſe, or 
3- Co. 51. 59. confirm with warranty, &c.“ yet it is not thereby intended 


1. Lecn. 108. 
4. ard. 57 
Geeb. 5. 
Dyer, 89. 
Yebv. 101. 
Co. Lit. 365. 
Cro. Jac. 475. 
Cruiſe on Re- 
Cov. 161. 


LRall. A br. 88. 


7. Co. 81. 61. 
Meor, 488. 

3. Leon. 262. 
Dyer, 352. 
Hub. 3:7. 
Cro. Jac. 175. 


upon the defendant, pretending his entry to be congeable by tle 


24+ As to' THE FIRST, there is no great doubt but that it is an eſtate 
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11. Hen. 7. c. 20. and let it to the plaintiff; upon whom the de. 
fendant re- entered, and ouſted him. Et , Sc. — This was argued 
by GLANVILE and DREWE for the plaintiff, and by SAVIL and 
K1NGs MILL for the defendant —Firft, Whether this were an eftat: 
tail within the ſtatute ? Becanfe they are donees by feoffees; a} 
alto for that this gift varies from the condition: for the condition 
is, that the gift ſhall be made by the advice of his counſel ; and it 
was not done by the advice of his counſel. —Secondly, Whether a 
teaſe for life only, and being without warranty, be a diſcontinu- 
ance within the ſtatute *—"Thirdly, Whether Kir G. Brown be 
ſuch a perſon as may take advantage of this forfeiture by the wore; 
or equity of the ſtatute ? or if it be given only to the heir, who 
hath diſabled himſelt to take advantage thereof by reaſon of thy 
fine ?—And all TuE JusT1cEs reſolved clearly for the plaintiff, 


tail within the ſtatute; for that gift by the feoffees is given by the 
proviſion ot her huſband ; and to make the gift in tail by the ad- 


SECONDLY, A leafe for life without warranty 1s clearly a difcon- 


that a warranty is requiſite to all thoſe acts; but it ſhall refer to 
releaſe or confirmation, which otherwiſe without a warranty are 
not any bar or diſcontinuance. And therefore it was ruled in the 
court of wards, by the advice of Wray and ANDERSON, that 
where ſuch a teme, tenant in tail, accepted a fine, and thereby 
granted and rendered the land for 1000 years, there was not any 
diſcontinuance nor warranty : and yet it was ruled to be within 
the ſtatute ; for otherwiſe the ſtatute ſhould be utterly defrauded. 
And it was fo ruled by the advice of all the other Juſtices of 
England ſo every act which is a diſcontinuance of itſelf, al- 
though it be without warranty, is within this ſtatute. —Tr1KDLY, 
They alfo all refolved (although it be a new caſe, and the more 
difficult), that Sir G. Brown is a perſon who well may enter for the 
forfeiture within this ſtatute ; for it is clear, that by this fine le- 
vied with proclamation by 4. Brown, being iſſue in tail in the life 
of his mother, the eſtate tail is barred thereby; and it is qua/i a 
giving of the citate tail to the conuſee; and, at the leaftwile, the 
1emainder in fee paſſed by that fine to Sr G. Brown, ſo as he had 
the remainder at the time of this diſcontinuance made, and the 
tort is done unto him; and then he is within the words and intent 
of the ſtatute, to enter for the forfeiture : for the ſtatute is, That 
« all diſcontinuances ſhall be void, and that it ſhall be lawful for 


him to whom the reverſion or remainder is to enter, &c. 80 


the words of the ſtatute are clear; and it would be very hard to 
reſtrain the intent thercof, that the entry ſhould be given to the 
heir only. And although the yROv iso is, that it ſhall not extend 
to alienations or diſcontinuances made by aſſent of the heir; ſo 
therein is intended, that the ſtatute doth not give — to 


any but to the heir, to whom the authority is given to aſſent, 


would 
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would be unreaſonable to tie the — words by ſuch a ſpecial Lernen 
proviſo ; and this aſſent may as well be given by him in reverſion _ 


or remainder where there 1s not an heir, as well as by the heir. 
And cleatly, as this caſe is, A. Brown, who is heir, cannot enter; 
for he gave all his authority, title, and intereſt by his fine to Sir 
G. Brown, whereby he is the perſon who ought to enter. 

ANDERSON faid, that after this fine levied, the feme, who was 
in, might well be ſaid qua/i tenant in tail after poſſibility of iſſue ; 
for no iſſue of her's can inherit: and ſo it is where baron and 
feme are tenants in ſpecial tail, and the baron levies a fine with 
proclamation and dies, having iſſue, the feme enters, ſhe is qua/# 
tenant in tail after poſhbility, &c. ; for no iſſue had by her can 
inherit the entail by reaſon of that fine. And ſo upon theſe rea- 
ſons they all reſolved for the plaintiff. 

An objection was made, that A. B. was not found to be ſon A detect of find- 
and heir of Sir Richard Bridges, and then his fine conveys nothing ing aſpecial ver- 
to Sir G. Brown. And although he be found to be ſon to Sir die fupplicd by 
Richard Bridges and his wife, that may be true, if he be his ſecond ” ' 
ſon ; and ſo there is not a ſufficient title found for the plaintiff. — 
But all uE Cour reſolved, that this being in a verdict is well , 18m 
enough; for being found to be ſon, and none other found to be 141. 
heir, he may well be intended to be ſon and heir of Sir R. Bridges. 
Wherefore it was adjudged for the plaintiff. Vide 3. Co. 50. 


Mayn againſt Beak. 

* | Trinity Term, 38. Eliz. Roll 1738. 

DEBT upon a leaſe for years, made 26th June, 26. Eliz. haben- A leaſe dal. - 
dum a feſto Annun. ultim. preterit. for 35 years, rendering the dum trom the 

firſt ten years 4ol. annually upon the firſt day of October, and the 3 = 
laſt of March, equis portionibus; and after the ten years, 46l. 1 38. 4d. gy, in reſpedt 
upon the ſame days; the firſt payment to begin the firſt of O9- of time, be com- 
ber next following: and for 231. 68. 8d. due upon the laſt of puted from that 
March, 36. Eliz. the leſſor brought this action; and it was there- 2 though it 
upon demurred.—SAVEL, for the defendant, moved, that he ſhould nw ns 
have but 201. at that day; for the leſſor is to have 4ol. for every till. the day of 
year during the ten years ; and the ten years do not expire (being its date. 
accounted from the making of the leaſe) until the 26th of June, ge En⁰N v. Do- 
36. Eliz. for from that time only the leaſe. bad his eſſence; and githorne, 
the leſſor is to have 40l. for ten years, which otherwiſe he had 2. Burr, 1190 
not. Tu Cour reſolved for the plaintiff. For although the '9 1198. 
leaſe in intereſt begins not until the 26th of June, 26 Eliz. yet in 
the account of the number of years it began the Annunciation be- 
fore; ſo that the ten years expired at the Annunciation, 36. Eliz. 
and then the firſt reſervation ended; and every day after 231. 6s. 8d. 
is to be paid. And now although the leſſor cannot have ten years 
together 4ol. but ſhall fail in' one of the 3 yet that is not 
material; for it is impoſſible that he ſhould have it ten years and 
ten times, as this reforvation is, Wherefore it was adjudged for 
e | 


Car 40. 
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38. and 39. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, Eig. 


- Francis Beaumond, E/q. Juſtices. 
Thomas Owen, E/. 


Sir Edward Coke, Nut. Attorney General. 
Sir T. Fleming, Kut. Solicitor General. 


Carr 1. Banyſter ag2in/t Truſſel. 
A perſon at- EBT upon an obligation. The defendant pleaded, that he 
tunted of felony was attainted of felony, which attainder continues yet in 
cannot plead 


33 its torce, and demands judgment if he ſhall be put to an- 
in ter to 2 per- ſwer; and it was thereupon demurred.— W ALMSLEY held, that 
foual action; It Was a good plea, and that he ſhall not be put to anſwer ; and 
tor he is equally fo are all the authorities in the YEAR-BOOKS, 2. Edu. 4. pl. I. 
Jable to anfwer N. Edu. 4. fl. d. 6. Edzz. 4. pl. g. 6. Hen. 4. pl. 6.—Stamfard, 107. 
no dig Sg is, that he ſhall not be put during that time to anfwer to another 
e&.—Scd vide felony ; for he cannot forfeit more than he had forfeited before : 
ante, 213, 214 and Britten, 18. faith, that a felon attainted ſhall not anſwer to 
2. And. 38. Any thing, unleſs to a greater felony. There is no authority in our 
Laich. 243. books againſt it: and thefe authorities are grounded upon good 
Jones, 149 reaſon ; for there is a rule, the law will not make a man 10 labour e 


—_ e „in vain; and it would be in vain for one to ſue, and in the end h 


1. Leon. 256. not to enjoy the effects of his ſuit, viz. execution, which he can- h 
Staund. 107, not have of his lands, becauſe they are now the lord's ; nor of his 
3- Init. 213. body or goods, for they belong to the queen: wherefore during | 
— 533. that time all obligations and contracts betwixt him and others are | 
. 5 *n 

| 


ds reve. diffolved ; and he may be refembled to a man who enters into re- 
1.Peer. Will.6g . ligion, or to a feme-covert, who cannot be ſued without her baron, 
1. Bl. Rep. 30. to whom the hath given her body.—ANnDER8ON, BEAUMOND, 
1. Will. 217. and OWEN, &e contra. For in all the authorities which are vouched, 
Fotter, 61. there is not any judgment or ſettled opinions; wherefore the law 
— 1 is to be examined how it ſtands: and in truth there are more and 
c. B. 19. Breater reaſons to maintain that he ſhould be put to anſwer than 
otherwiſe ; for the other conſtruction would be very miſchievous. 
The principal reaſon pretended againſt it is, becauſe the queen 
hath an intereſt in his body, and in all that he hath, and may cauſe 
him to be executed when ſhe will. But that is not any cauſe to 
ſtop the plaintiff in his proceedings ; for he may proceed and have 
judgment againſt him, and if he ſhould be at large take his body 
in execution ; and yet the queen, when ſhe pleaſed, might com- 
mand execution to be done on his body, notwithſtanding the par- 
ty's execution. There is a rule, that none /hall take advantage de 
* {on tort demeſue: and there is not any difference betwixt this caſe, 
and where one 1s outlawed in debtor treſpaſs; for then the queen 
may have his body in priſon, and his goods as forfeited, and he 1s 
diſabled to ſue any man : but yet it is not to be doubted but that 
he ſhall anſwer to the ſuit of any other. It was objected, that his 
body is not his own during this attainder ; but that is not 2 
Ha | or 


Cas. 
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dr he may purchaſe any land: and if there be any perſonal wrong 
one to him, when he is pardoned he may have his action for it. 
he caſe of a feme-covert is not like hereto : for that 1s to avoid 
de intolerable miſchiefs which otherwiſe would happen to her 
aſband. It is not reaſonable that a man doinga wrong ſhould take 
thereof to himſelf, and take away another man's action; 
1d therefore it is fitting he ſhould be put to anſwer ; for the queen 
nd plaintiff may be both ſerved : the queen by executing him when 
he pleaſeth ; the plaintiff in the interim to have him in execution. And 
erefore Owen ſaid, it was adjudged inthe exchequer, in one Crofts* 
aſe, where one had a judgment againſt another in debt, who was 
terwards attainted of telony and impriſoned at Newgate. During 
nat time, the plaintiff purſued a capras ad ſatisfaciendum, and deli- 
eredit to the ſheriff of London. I he felon was afterwards pardoned, 
and let large; and the party thereupon brought debt upon the 
W-ſcape : and adjudged maintainable ; which proves, that he might 

de taken in execution during the attainder (Sed quære, If it was not 
djudged, becauſe he being in their cuſtody after the pardon, ſhould 
hen be ſaid to be in execution for the party ?) — Wherefore upon 
heſe reaſons, againſt the opinion of W ALMsLErY, it was adjudged, 
at he ſhould anſwer. Yide Co. Entries, 248. 


Hallings again Connard. 
Trinity Term, 38. Eliz. Roll 1734. 


e, at the coſts of the covenantce, would a{ture ſuch lands unto 
him before ſuch a day; that the day was paſſed, and no aſſurance 


Whether 
It was argued by WILLIAMS, for the defendant, that the plaintiff 
ought to tender the coſts firit, otherwiſe the other is not bound to 
make the aſſurance: and he cited 3. Hen. 7. pl. 4. and Dyer, 371. charges. 


and a precedent inthe Book of Entries, where iſſue was taken upon Ante, 9. 
The covenant- S. C. Owen, 157. 


Moor, 454 

$5. Co. 22. b. 
2. Mod. 75. 

1. Wood's Con, 


the tender of the coſts. —-W ARBERTON, e contra. 
or is to make the aſſurance, and that may be what he pleaſeth, viz. 
fine, feoffment, recovery, and therefore he ought to notify his 
readineſs to do it, and what he will do, fo as the other might know 
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BanvsTER 
againſt 


Taussst. 


Cas x 2. 


DBT upon an obligation conditioned for the performance of on a covenant 
covenants within a certain indenture. The breach was affign- to aſſure land 


ed: Whereas the covenantor covenanted with the covenantee, that 2 — charge 
E COVE 


nantee, the co- 
venantor ougtt 
tendered T the covenantor, nor coſts by the covenantee : and, to notify whae 
e covenant were broken, or not? was the queſtion. — aſſurance he wil! 
make before the 
covenantee need 
tznd: r the 


what coſts he is to tender: but if he had covenanted to make ſome 306. 449, 44:- 
certain aſſurance, as tine, feoffment, recovery, &c. it ſhould have Cowp. 56. 125. 


been otherwiſe. And ſo it was adjudged in this court, in Frank 
v. Forſter (a); which GLANVILE affirmed, he being of counſel 
therein.—And of that opinion was THE WHOLE 

that the covenantor * 

make, and to ſnew his readineſs to do it, otherwiſe the obligation 
is forfeited. But WALMSLEY ſaid, there was no difference, whe- 
ther the manner of the aſſurance is left to the covenantor, and 
where he covenants to make one kind of aſſurance: for in both 
caſes he is to do the firſt act, and to tender the aſſurance. Where- 
tore it was adjudged for the plaintiff.— But the entry of the judg- 
ment was ſtayed upon the defendant's prayer, and the matter re- 


ſerved to order. 
4) Trinity Elia. 1. And. 300. 
) "om Woodroff 


Dougl 684.690. 
t. Term Kep. 
B. R. 229. 
OURT here, x, Term Rep. ia 


t to give notice what aſſurance he will C. B. 36. 2,4 


ol the grantor. who preſented ; and afterwards the Lord Latimer died, and it d 
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Cann 3+ Woodroff againſt Greenwood. 
Hilary Term, 38. Eliz. Roll 912. 


In a covenant (COVENANT. Upon demurrer the caſe was, Tenant in tail, 
that the ledioe reverſion to the queen in fee, lets it for twenty-one years by 
-< mg pyg un indenture ; and covenants that the leſſee ſhall enjoy it againſt al 
an exception of Perſons, without the interruption of any except the queen, her 
the king, his heirs or ſucceſſors, exiſfentibus regibus vel reginim Anglia. The 
heirs and ſucceſ queen grants her reverſion to — : the tenant in tail dies 
— by the Without ifſue : Yentworth enters and ouſts the leſſee, and he bring; 
king's patentce covenant.— And adjudged that it lay: for none are excepted beſides 
is a breach ef the queen and her ſucceſſors, and not her patentee. 

the covenant. 1. Wood's Con. 395. 411. Dougl. 43- 45- 1. Term Rep. 671. 


C 4 Fitton, and the Counteſs of Northumberland his Wife, Sir 
Thomas Cecil and his Wife, Sir William Cornwallis and 
his Wife, and the Lady Davers, Daughters and Heirs of 
the Lord Latuaer, Plaintiffs, againſt Hall and others. 

In quare impedit CYUARE IMPEDIT. The defendant pleads a releaſe of all 


preſentment by actions made by Cornwall:ts, hanging the writ: and it was 
1 a awarded that it was in bar to himſelf only ; and that for the others 
unde r futhetent the writ ſhould ſtand. — GLANVYILE then moved, that the declara- 
to ſupport the tion was not good; for they count that Lord Latimer was ſeiſed in 


title ot the heirs -fee of the advowſon, and granted the next avoidance to Dean 1000 


8 

L 

2. Ro. Ab. 377- ſcended to them; and therefore ill; becauſe there is not alledg a 
| any preſentment in their father, nor in any who had the inherit- b 
Si BA ance, but only in the grantee of the next avoidance, which is not t 
any title: for in a quare impedit the preſentment ought always to be , 

2. Bulſt. 8g, alledged in him who hath the abſolute inheritance, and not in any , 
f 

| 

( 

} 

| 

| 

{ 

{ 

| 

| 


other; and in proof thereof were cited 18. Edw. 3. pl. 15. 24. 
Edw. 3. pl. 37. 40. Edw. 3. pl. 10. 43. Edw. 3. pl. 4. 33. Hen. 
6. pl. 32. 7- Edw.4. pl. 20. 9. Hen. 7. pl. 23. 16. Hen. 7. pl.). 
in which books it is held, that a preſentment by a tenantfor lite, or 

| for years, or by a guardian, or by the grantee of the next avoid- 
ance, is no title for him in reverſion. And that this very caſe was 
here in queſtion, Trinity Term, 26. Eliz. Roll 1108. in a quare impe- 
dit by the Dean of Litchfield; and a demurrer thereupon for this 
very cauſe. —The opinion of THE CourT was, that for this cauſe 

it was ill. But no judgment was given, becauſe the plaintiff diſ- 
continued his ſuit. Wherefore, &c.—But all THE JusT1CEs, ex- 
ting OwEN, held, that the declaration was good enough: for 

this preſentment by the grantee is in right of the grantor, and 
gives unto him ſufficient ſeiſin: for the books àre not directly, 
that a preſentment alledged in the grantee is not good, byt that 
where a preſentment is alledged in the grantor and grantee, that 
the preſentment in the grantor is only traverſable; for that is the | 


principal; and the alledging of the preſentment in both is not 


double. And here the title is not only alledged by the preſent- 
ment, but alſo by the deſcent principally. Wherefore, the demur- 
rer being joined thereupon, they awarded, that if other matter 
were not ſhewn the firſt day of the next term, that judgment ſhould 
be entered for the plaintiff, —And it was afterwards adjudged ac- 
cordingly. | The 
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The Queen againſt Huſſey. c 5. 
5 UARE IMPEDIT. Upon demurrer the caſe . was, King Whenthe king 
Henry the eighth gave a manor, with the advowſon appurte- hacha fee-fimple 
ant, to Charles Brandon, duke of Suffolk, and his heirs males of — 
is body. Charles Brandon, by deed enrolled anne 30. Hen. 8. re- his grant over is 
ranted that manor and advowſon to the «ſaid king, and to his good without 
eirs and ſucceſſors. Afterward the 34. Hen. 8. c. 20. was made: recitingthe na- 
nd after the ſaid king granted that a&vowſon to Tamer in fee ; nat bis 
rom whom, by mean conveyances, it came to the defendant. 2 * = — 
burles Brandon died without iſſue male; and, the church being out of the inve- 
ow void, the queen preſented, and the defendant diſturbed her ; ritance of a« 
d the brings a quare impedit. The defendant ſhews all this mat- —— by 
and that afterwards there were three preſentments by the pa- 


Mecntees under whom the defendant claimed. And upon all this 2- Ad. 42. 


6 - oor, 421. 
natter it was demurred in law.—lt was argued by W ARBERTON W. Jones, 6. 


or the queen, and by HEARN for the defendant. —Firit, Whether this 1.40. 49. b. 
rant by tenant in tail, it being good to bind his 1ſſip, as it is Hob, 323. 

by all that it was, by the expreſs words of the 34. Hen. 8. Hutt. 96. 
20. the king thereby hath a baſe fee in him, and his reverſian ex- >% — 10%. 
pectant thereon ; or whether he ſhall be in as in point of reverter ?— A4 8 | 


Secondly, Admitting that he is ſeiſed of a baſe fee, Whether this 


grant to Tanner, not reciting his eſtate, be good? and, Whether it 


all endure as long as the baſe fee continues only, or be ſuificient 

ſo to paſs the eſtate in reverſion in fee? —Thirdly, Admitting that 

this patent is not good, Whether this double uſurpation ſhall bind 

the queen in this action, and be a good title for the defendant ?— 

As to the firſt, all THE JusTicEs reſolved, that king Henry the Co. Lit. 1% 4. 
eighth was not ſeiſed of any baſe fee, but of an abſolute eſtate i ao. 

given, unto him; and he was in as in point of reverter: and there . — 
is not any difference betwixt this caſe, and where tenant in tail, — . 
the reverſion to the king, is attainted of treaſon; ſo he hath the fee velv. 150. 
conjoyned in him. And the 34. Iſeu. 8. c. 20. makes it clear that 3.Bac.Ab. 326. 
he 5 by the deed inrolled, an abſolute fee in him. — As to the . Co. 49. b. 
ſecond, admitting that he hath two fees in him; yet the patent is 52. ö. 

good for the bale fee, and for the reverſion in fee, without reciting 1. Roll. Ab. 159. 
the king's eſtate: and the cſtatg of the patentee ſhall go out of 2 a 
both eſtates.—As to the third, ANDERSON and BeaUMOND held | Vos a. 
clearly, that two or three uſurpations ſhall not put the queen out e , 
of poſſeſſion, nor gain any title againſt her: for when the queen g. C0. = pay 
hath any thing permanent, no ſubject can take it from her by any Cro. jac. r23- 
tort. And they laid, it had been ſoadjudged in this court, although 1- Brownl. 166: 
the queen had the advowſon in right of thedutchy. But WaLM- GT. 2, 
SLEY doubted of the point of uſurpation, being atter two preſent 8 8. 
ments fa), becauſe the preſentee comes not in only by as of the Lit. 18. a. 00 
patron, but by the ordinary, who admits him. But for the other (4). 


Points they all reſolved. —And it was adjudged for the defendant, 


(a) By 7. Ann, c. 18. no uſurpation, ar. intitled to an advowſon, or turn it to 8 
all diſplace the eſtate or intereſt of any right. * 
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ca 6, Beſwick againſt Cunden. 
Trinity Term, 38. Elix. Roll 1038. 


An aQtion on ACTION on the cafe. And counts, that he was ſeiſed in fee of 
the caſe will not lands adjoining to a brook, whereof the defendant was ſeiſed: 
lie for a nufance and that the defendant cu/todivit & manutenuit quandam molem in 
_ 2 the brook, by reaſon whereof the brook ſurrounded his land, &c. 
anafif.or a Whereupon the deſendant demurred; and it was argued by GL Au- 
quod permittat; VILE for the plaintiff, and by LEWKNER for the defendant.—And all 
and it is no nu- THE JUSTICES reſolved for. the defendant.—Firſt, That this action 
fance to main · upon the cafe hes not; becauſe, if it were a nuſance, the plaintiff 
<a _ might have his remedy by any aſſiſe or quod permittat. And a man 
Was found. 2 

Sed vide ante, hall never have an action on the cafe, where he may have any 
199. 402.466, Other remedy by any writ founded in the Regiſter (a); for this is 
845. only given where there wants ſuch a remedy.— Secondly, There is 
21. Hen. 3. 30. not here any offence committed by the defendant: for he alledgeth 
Moor, 449. that he kept and maintained a bank; which is, that he kept it as 
* he found it; and that is not any offence done by him, for he did 
= 3 not do * and if it were a nuſance before his time it is 
Noy, 68. not any offence in him to keep it: but the plaintiff is to have his 
Ld. Raym. 277+ remedy to abate it by a quod permittat : and therefore the caſe here 
303 RR differs from 4. Af. * for there the uſing was a new nuſance, 
Hale on F. N. B. but is not ſo here. —W herefore it was adjudged for the defendant. 
437» (a) Both theſe actions of aſſiſe of ui ſanoe the nuſance, but only recover damages, te- 
and uod permittat are now out of uſe, and courſe muſt be had, if the defendant be ob- 
have given way to the action on the caſe; ſtinate, to the old remedies, 3. BL. Com. 
but as the party cannot, by this action, abate 222. 


cn 7. Whyddon's Cafe. 


The delivery of ANNUITY. The defendant ſaith, that he delivered the deed of 
a deed cannot be annuity to the plaintiff as an eſcrow, to be his deed upon a 
* certain condition to be performed, otherwiſe not: and that the 
the parry him- condition was not yet performed. The plaintiff demurred ; and, 
ſelf as aneſcrow, Without argument, adjudged for the plaintiff: for the delivery of 


Vide poſt, 835. a deed cannot be averred to be to the party himſelf as an eſcrow. 


384. Vide 19. Hen. 8. pl. 8. 29. Hen. 8. and Morice's Caſe, Dyer, 34. b. 
Shep.Tovch.$6. 35. a. in margin. | 
*. Damport againſi Sympſon. 


An action on the AT ION on the caſe. And counts, that he was poſſeſſed of 2 
caſe will not lie fountain of filver to the value of 5ool. and delivered it to J. 
againſt a man D. to tranſport beyond ſea, and there to fell it, and to render an 
— — account thereof to the plaintiff, which the ſaid F. D. brake, and 
whereby the converted to his own uſe. Whereupon the plaintiff brought his 
plaintiff recover- action on the caſe againſt him, wherein they were at iſſue. And the 
ed leſs damages defendant -_ roduced as a witneſs on the part of J. D. fall! 


than he would . gol. 
3 ſwore that the ſaid fountain was not worth above the value of 1 


— whereas, in truth, it was worth gool. by reaſon of which falſe 

Cro, Jac. abs. oath the jury gave to the now plaintiff but 200l. damages, 

Owen, 153. whereas they wouldotherwiſchavegiven more damages; whereupon 

2. And. 47. he brought this action. The defendant pleads notguilty, and found 

2- Roll. Rep. againſt him, and damages aſſeſſed to 3ool. And it was moved in 
| arr 


193. 158. 
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arreſt of judgment, that the action lay not; for the law intends Daura 
the oath of every man to be true; and therefore until the ſtatute 3 4 
of 3. Hen. 7. c. 1. which gives power to examine and puniſh 
rjuries in the ſtar-chamber, there was not any puniſhment cro. Jac. 601. 
Þr any falſe oath of any witneſs at the common law : and now 
there is a form of puniſhment for perjury provided by the ſtatute 
of 5. Eliz. c. 9.; and if this action thould be allowed, the de- 
fendant might be twice puniſhed, viz. by the ſtatute, and by this 
action, which is not reaſonable. —And of that opinion were 
WALMSLEY, BEAUMOND, and OwExN, that this action lies not; 
for at the common law there was not any courſe in law to puniſh 
perjury : but yet before the ſtatute of 3. Hen. 7. c. 1. the king's 4. toft, 13. 
council uſed to aſſemble, and puniſhed ſuch perjuries at their diſ- 
cretion. And if he ſhould be puniſhed in law by this action, there 
would be ſome precedent of it before this time : but being there 
is not any precedent found thereof, it is a good argument that the Co. lt. Sect. 0b. 
action is not maintainable. And it appears by Dyer, 242. that at 
the common law there was no puniſhment for perjury but in caſe 
of attaint ; but in the ſpiritual court pro /#/ione fidei in cafes ſpi- 
ritual they uſed to puniſh them : and here they would in this ac- 
tion draw in queſtion the intent of the jurors what greater d 
they would have given, unleſs for this oath, which is ſecret, and 
cannot be tried; and therefore to puniſh a man for his oath upon 
a ſecret intent would be hard; — if this might be ſuffered, every 
witneſs would be drawn in queſtion.— Wherefore upon theſe rea- 
ſons they held, that this action lay not, and gave judgment for the 
defendant, againſt the opinion of ANDERSON, who conceived the 
action was maintainable. 


| Ive againſt Sams. Cart 49. 

| Trinity Term, 38. Eliz. Roll 1805. A 
WASTE. And counts of a demiſe for thirty years made to the If a man lets his 
| defendant of the manor of Tottenham, in Eſſex. The de- manor ® excepyis 
fendant pleads non dimi/it modo et formd ; and thereupon a ſpecial ver- 22 — 
dict was found, that 5 S. let the manor to the defendant for thirty nd if — 
years, *. exceptis omnibus boſcis, et ſubboſcis;“ and afterwards made wards ante a 
another leaſe to the ſame leſſee for ſixty years of all woods and leaſe to the ſame 
underwoods growing, and being upon the manor without im- t ofall, 

hment of waſte; and after that made à third leaſe to the ſame — , 
eſſee for thirty years of the manor, to commence after the end of nor, and then 
the firſt term. The firſt term expires, the leſſee afterwards cuts grants a term 


down trees, and Ive having the reverſion brings waſte, Et ff, &c, of ihe manor to 
, the ſame leſſee, 
Hzarn, for the plaintiff. The queſtion is only, Whether by to commence 


this exception, or the ſecond leaſe, the wood be ſo ſevered from after the end of 
the manor, that it doth not paſs by the third leaſe of the manor ; = — 
and whether this third leaſe is not an implicit ſurrender and of this did 
drowning of the ſecond leaſe? And he held clearly, that the woods teaſe is an im- 
and underwoods, notwithſtanding this exception and the ſecond plied ſurrender 
leaſe, remained parcel of the reverſion of the manor, and paſſed by of the ſecond 


the third leaſe of the manor. —And ſo is the opinion of POkTMAN — — 
in Plowden, 104. and Dyer, 223. ; ſevered from 


Ante, 264. Poſt. 608. 5. Co. 11.a. Co. Lit. 47. 143- 2. Roll. Abr. 455. Dyer, 19. Cro. Jac. 487. 
Hob. 170. 3. Co. Dig. 441. 1. Term Rep. 443. 2+ Term Rep. 415. 


CRO. ELIZ, PART 11, Nn GLAN- 
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Ivy GLANVILLE 2 contra. Firſt, By the exception the ſoil is ex- 
2% cepted, as 14. Hen. 8. pl. 1. is, and turing that time it remains 
* excepted and divided from the manor to all purpoſes. But if one 
Co. Lit. 4. 213. jet an acre parcel of a manor for years, the reverſion there is par- 
— — cel of the manor, and ſhall paſs by a grant of the manor; but a 
— 3 leaſe of the manor excepting aff acre, the acre excepted is not any 
Piowd. 106. part of the manor to any purpoſe; and ſhall not paſs by a leaſe of 
g. Co. 11. b. the manor: and this difference appears by BROMLEY, in Plow. 104. 
Moor, 636. and 38. Hen. 6. pl. 38. Then the ſoil of the wood being ſevered 
—— for the time, it ſhall not paſs by the third leaſe of the manor : 
— ne. and the ſecond leaſe doth not conjoin them to the manor; for 
Leon. 303+ thereby the ſoil is not let, but only the wood growing, &c. which 
Owen, 49. 97. extends only to a leaſe of the trees, fo it remains always ſevered. 
Wherefore this iſſue is found for the defendant, that he did not 


let, &c. . * 


WALMSLEY. It is agreed in Culpepper”s Caſe, , 184. that 
if 1 fell trees growing within my land, they are 8 chat- 


tels; but if I buy them again, they are now rejoined to the inhe- 

ritance : and here by this exception of the wood the ſoil is ex- 

cepted, and ſevered from the manor in poſſeſſion, but it is parcel 

the reverſion of the manor ; and there is not any difference 

where parcel is let and where parcel is excepted, ſo it paſſed by the 

taking of the third leaſe, which was clearly a ſurrender, or extin- 

Poph zo. guiſhment of the ſecond leaſe preſently, although this third leafe 
2. Vent. 326. Is to commence at a day future, as it hath been agreed in this 
3. Lean. 243 · court; becauſe by his acceptance he allows the r able to let 

| the land during the other leaſe. | 


3. Bac. Abr. ANDERSON. There is no doubt but that the ſoil of the wood 

453. 462. is excepted, and yet it remains parcel of the reverſion of the manor, 

| — Yak and ſhall paſs by a grant or leaſe of the manor, and ſhall be reco- 

Pigeon Recor. vered by 2 recovery of the manor : and there is not any difference 

48. to this purpoſe betwixt a leaſe of parcel and an exception of parcel 

of the manor. And J agree, that if trees be ſevered from the ma- 

nor by grant, yet, if they afterwards return to him who had the 

manor, they are rejoined, and are not chattels in him; and that his 

— — of the third leaſe was preſently a ſurrender or extin- 

gui t of the ſecond leaſe; for he could not have the land and 

trees in him in ſeveral degrees, but the trees ſhall be rejoined to the 

land by the laſt leaſe : and if leſſee for twenty years takes a leaſe 

for ten years, to begin at Michaelmas, there is no doubt but that 

the term for twenty years is ſurrendered or determined preſently ; 

for by the leſſee 's acceptance the leſſor hath power to make a new 

leaſe during the former, and at the time of the leaſe making. 
Wherefore, &c. | 


BEAUMOND agreed with him ig omnibus. —Wherefore (abſent 
Owen) judgment was given for the plaintiff—NorR. WAL 
SLEY ſaid, if one bargains and ſells his trees to one, and after let 
the land to him for years, the trees are now rejoined to the land; 
ſo that if the leſſee cuts them down, he ſhall be puniſhed in waſte. 
Sed quere de ceo, 5. Co. 11. 


4. £0.63. 


Brown 


— 
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K- ä 3 

ins | Brown againſt Terry. | 3 
ne Hilary Term, 37. Eliz. Rell 620. 4 | 

* HE caſe upon demurrer was, It was found by office that J. $, The king's te- 
a who held of the king, died without heir. b. as heirto 2 erm 
oy traverſeth this office, and was at iſſue with the queen, that J. S. tivery before 
.of did not die without heir. Hanging this iſſue, he made a feoffment livery ſued, or 
* of the land, with letter of attorney to make livery. The iſſue was 22 amovear men 
red tried, and judgment was given againſt the queen; and after that — 
* judgment, and before the writ of amoveas manum executed, the at- * 


torney made livery according to the deed ; and, Whether this were * =_ —＋ TY 
ch 2 good feoffment or not? was the queſtion.—Firſt, becauſe the 2285 
heir, at the time of the making of the deed of feoffment, had no- | 
22 thing, &c.—Secondly, Becauſe at the time of the livery executed, 
the queen's hands were not amoved; and ſo the livery was during 
the queen's poſſeſſion. | 

DANIEL, /erjeant. By the judgment the queen's poſſeſſion is 
utterly defeated, and is in the heir before any amoveas manum 
he- awarded ; for that is only to this purpoſe, to compel the eſcheator Ante, 463» 
* to avoid the poſſeſſion, if he will hold it againſt the ay ogg | 
cel and ſo is the opinion of Stamford, 78. 10. Af. 2. 10. Edw. 3. 
* 4 156. The difference is where the queen ſeiſeth by title; for 


the then her title being determined, there ought notwithſtanding to 
21 be livery made to him who hath the right: but when ſhe ſeiſeth 
afc without cauſe, and he who hath right hath judgment for him, he 
his may enter without livery ; as 5. Edi. 3. Juare Impedit, 34. 
let The deed of feoffment before the judgment is good; for 8 
had always the right of inheritance and the freehold of the land. 
Wherefore, &c. | | 
od ANDERSON. There ought not to be a traverſe where the queen 
or, by office is entitled to the fee in the land, unleſs it be in caſe 
C0- where an office is found after an attainder of felony or treaſon ; 


nce in which caſe it is given by the 2. Edi. 6. c. 8.—OwenNn ſaid, that 
reel this traverſe is given by the 34. Edw. 3. c. 14. Vide Stamf. 61. 
na- 36. Edw. 3. c. 13. 8. Hen. 5. pl. 19. Rich. 2. title Traverſe,” 37. 


the BY and 47. 

bis - ANDERsON. If the judgment be good, yet the queen is not 
un- out of poſſeſſion until the writ of amoveas manum executed, and 
and then the livery is void, and the deed is not good ; for at the time 


the of the feoffment he had not any authority to make livery : but it is 

aſe good to be adviſed therein. 

hat But BEAUMOND # contra, that the poſſeſſion is out of the queen 

by the judgment, for the reaſons before ſhewn ; and the livery is 

well made by the attorney, the queen being out of poſſeſſion. 
Owen. The deed, being void at the firſt, cannot be made 

by a ſubſequent act; as, it I make a deed of feoffment of land 

which I have not, and ſech a letter of attorney, and afterwards I 

ente purchaſe the land, yet this deed is void: ſo here. Wherefore, &c. 

M- —WALMSLEY abſente adjour natur. 

let But afterwards, the ſame term, it was adjudged, that the livery g. Co. 39 2; 

ad ; vas good; for by the judgment the queen's hands were immediately 

ſte, moved, and he had authority to execute livery upon the land. 


Nn2 | Laughter 
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. Laughter againſt Humphrey. 

Jointenants in RETLEVIN. The caſe was, That a man and woman being 
e jointenants in fee of a manor intermarried, and after levied a 
to 4. ho rn. fine thereof to a ſtranger, who rendered it to them in tail. They 
ders it back in have ifſue three daughters. The baron dies; the feme takes 2 
tail. The wife's ſecond baron, and they levy a fine, and retake it in ſpecial tail. 
— is with- The feme dies without iſſue by the ſecond baron. The daughters 
"4. eng enter. A leſſee for years of the ſecond baron diſtrains a copyholder 
6; a. 7* for his rent : he brings a replevin ; the other avows, and did not 
Ante, 14. 514- aver the life of the ſecond baron; and for that cauſe it was held to 
Moor, 93. 250. be ill. It was here moved, —Firſt, Whether the firſt eſtate tail be 
71s. within the 11. Hen. 7. c. 20. And held clearly that for the one 
3: Rep. 59. 62. moiety it was; but for the other not.—Secondly, Whether the 
cov. 154. eſtate in fee be within the 11. Hen. 7. c. 20.? And it was held by 
Com. Rep. 363 all the Juſtices that it was not, for it may 50 to a collateral heir; 
3. Com. Pig. 21. and this ſtatute doth not provide but for the heir in tail only. 

2. Bac. Abr. 3. Thirdly, It was moved, that an avowry cannot be made for rent of 
The lordofa a copyholder in this court, no more than an ejefone firmæ, which 
manor may is not for the leſſee of a copyholder. But all Tue CourrT ? contra: 
for there is a great difference between the caſes ; for the cjectiane 
copyhotd, firmæ is brought for the copyhold itſelf ; but this avowry is for 
Ante, 38 3. rent due to the lord, which is a duty at the common law; and 
2-Com.Dig. 530. therefore an avowry may well be for it; as 8. Rich. 2. Avow- 


1. Bac. Abr. 490. [T4 77 2 
Salk. 186. „, 86. is. Wherefore, &c. 


Gib. Ten. 308. ; 
Cen 52. Bonner againſt Walker. 
Variance, AVOMRX. The iſſue was, Whether the place, WHERE, &c. 
comp. 766. was the freehold of the avower or not? and it was found by 
Dougl. 133. the verdict, that it was the freehold of the avowant's wife.— Et yer 
1. Term Rep. CurtAam, it is found againſt the avowant : for when he ſaith hi; 
447+ freehold, it is to be intended his fole freehold, and in his own 


right. Wherefore, &c. 
| See 11. Geo. 2. c. 22. f. 19. 


on $3 _ Mallet againſt Mallet. 
How a manor "P RESPASS for lands in North-Payton, in Somer ſetſbire.— It wa 
may be convey- held yEx CUurIaM that a manor in reputation, which is not 
— a manor in truth, will not paſs by the name of a manor in a fine 
or common recovery, for they ſhall not be taken by intendment: 
= Co. . b. but otherwiſe it is in a conveyance ; for there the intent of the pa- 
1. Le 27. ties will help it. 

2. Bac. Abr. 544+ 545- Cowp. $49- 


Poſt. 707. 


Townſhend againſt Wale. 
Trinity er Hilary Term, 35. Eliz. Roll 1244 8 
A man ſeiſed of Ufo a ſpecial verdict the caſe was, A man ſeiſed of lands in 


lands in poſſeſ- ſſeſſion, and of other lands in reverſion, upon an eſtate 
for life 


fon and rever- : . 28 2 1 . 
. deviſcth by his will in writing, that his executors ſhould 
for 10 years, and after to be fold. One of them dies, The reverſion falls in. A ſale of both eſtates by 
the two ſurviving executors is good, —Ante, 86, Owen, 155. . And. 59. Moor, 348. 508, Powe 
on Dev. 292, 297+ Cowp. 464. X ; 

have 


Cas 54+ 


fine 
nt : 
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have all his lands free and cuſtomary in D. for ten years to TowwengNo 


againſt 


rform his will and the will of his father, with the profits thereof; Wo. 


and that after the ten years his executors, or any of them, ſhould 
ſell it for the payment of his debts. He makes three executors, 
and dies : the one dies ; the ten years expire ; the tenant for life 
dies; the two ſurviving executors fell the land, &c.—SPURLING. 
This ſale is not good. Furſt, the reverſion of the eſtate for lite 
paſſed not, becauſe he had other lands there to ſatisfy the words; 
and it was not his intent to pals it, becauſe there were not any 
rofits to be taken thereby. Secondly, The fale by two executors Ante, 26, 
is not good; for it ought to have been by all, or by the one of 
them only.—But THE Cour refolved to the contrary in both. 
Wherefore it was adjudged accordingly. 


Soulle againſt Gerrard. | Cart 55. 
Michaelmas Term, 37. & 38. Elix. Roll 1149. 


ECTIONE FIRMA. Upon not guilty pleaded, a ſpecial & deviſe to ene 
Eta was found, that Richard 2 kite of his land — _ 3 
in fee, and held it in ſocage, and had iſſue four ſons ; and deviſed ever; * if be 
it to Richard, one of his ſons, and his heirs for ever; and if die within age, 
Richard died within the age of one-and-twenty years, or without 9* wither? iſſue, 
iſſue, that then the land ſhould be equally divided amongſt his 9 tree 
three other ſons. The deviſor died. Richard, the deviſee, had , The devites 
iſſue Mary, and died within age. The three ſons enter, and let had idue a 
it to the plaintiff. The defendant, by Mary's command, ouſted daughter, and 
him. — GLANVILE for the plaintiff. It has been objected, that this dd within age. 
remainder ſhould not take effect, unleſs Richard died without iſſue — = 
and within age; for this disjunctive or ſhall be taken for the co- tail. 

ulative and : but that cannot be; for that were to conſtrue the 
intent againſt the direct words of the deviſor, which never ſhall hs ba. 
be.—Secondly, It hath been objected, that this remainder is li- Cro. Jac. oy 
mited to depend upon à fee ſimple ; which cannot be. 1 agree 299. 415. 448. 
that at the common law, as 19. Hen. 8. pl. 8. and 29. Hen. 8. — 2 gh 
Dyer, 33. a remainder cannot be limited to depend upon a fee , Reds 
ſimple : but after the 32. Hen. 8. c. 1. it well might; for the Gi. "rg 
ſtatute gives — to every owner to diſpoſe of his land by de- Ram. 453 
viſe at his will and pleaſure : ſo thereby the land ought to ral ac- 3. Bulſt. 195. 
cording to the will of the deviſor; for ſo the act of parliament wil- * 1 
leth : and as a remainder may be limited · to depend upon a fee 568. —— 
by act of parliament, ſo it may by a will; which is to be con- 1. Peer. wil. 23. 
ſtrued in Ach manner. And this is the opinion of Monson in . Stra. 730. 
Plowden, 413. And here, if it cannot be good by way of remain- 2: tra. 1125. 
der, yet it Thall be as a ſeveral deviſe ; fo that the remainder li- g. 23051. 
— ſhall be as a ſeveral deviſe, and as a revocation of the firſt Dougl. 264.321, 
eſtate after ſuch an a& done ; which may well be.—ANDERSON. 337. 
The words in the act of parliament, that he may diſpoſe at his 3- Term Rep. 
vill and pleaſure,” are not to be conſtrued ſo largely as hath $5 
been ſaid ; but he may diſpoſe at his will and pleafure, ſo as it be 
according to the rules of law, otherwiſe it is a vain will: and if 
other conſtruction ſhould be made thereof, there-would many ab- 
ſurdities enſue thereupon. In this caſe, if the limitation had been v4 
ſingle, viz. if he died without iſſue, &c.“ it were plain that it cro. Jac. 476. 
was an eſtate tail; for that ſhews what heir ought to have it, and 

.Nng explains 
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sort: explains the former limitation, and is not repugnant thereto: and 

1 I conceive that this part of the limitation, © if he die within age, 
is utterly void ; for a remainder cannot depend upon a fee, and 

then it is all one as if the limitation had been ſingle, * if he die 

„% without iſſue: ſo Richard had an etlate tail which deſcended 

to his daughter; and ſo the defendant's entry was lawful. Where- 

fore, &c.—WALMSLEY. The words in the ſtatute, © at his will 

and pleaſure,” are to be conſtrued, that he is enabled thereby to 

devite by his will to what perſon what quantity of land and what 

eſtate he will according to the rules of law ; but it enables him 
not to make any deviſes againſt the rules of law : and here the de- 


viſor hath given a fee, ſo as nothing remains unto him: where- | 


fore he cannot to that intent limit a remainder over ; for if ſo, a 
former title and eſtate would thereby be defeated by a new one, 
which 1s againſt all the grounds of law ; whereby a remainder is 
(ro. Iac. 59a. void e upon a fee (a). But it ſeemeth here that 
2. Roll. 216. Nichard hath an eſtate tail by the words, and if he die without 
* in iſſue,” &c. He conceived alſo, that if the remainder might paſs 
Palm. 49, upon his dying within age, yet it could not be until he died with- 
Winch 56. out ifſue alſo : for the words being, if he died within age, or 
Cro. Car. 58. died without iſſue, then, &c.” this they, which ſhews the begin- 


UA 
vl hr}; Aren Ir fk all Un- 


gin, NOX wind, The kik tathe may dil at ln will a0 
(0) Ce, . bac pleaſure” goes as well to adds executed 28 to deviſes ; but thoſe 


= ought always to be ſo intended as that they may ſtand with the 


2-Roll, Ab. 447. rules of law; otherwiſe his will is vain : wherefore this remainder 

| to begin upon the dying within age is vain ; ſo as the firſt part 

of the will is of no value. Then the ſecond” part makes that the 

deviſce hath an eſtate tail, although ite in a deed ; as 5. Hen. 5. 

pl. 6. and 37. Aſſiſe, 15. a fortiori in caſe of a deviſe. Wherefore, 

&c.— QwEwn accord. that the remainder cannot begin upon the 

firſt part of the limitation no more than if it had been upon a con- 

or grant; but that is void : then the other part makes it 

an eſtate tail. And I agree, that if the remainder might commence 

upon the firſt limitation, yet it ought not to commence by the 

words and intent until the other part be performed alſo, viz. that 

the deviſec died without iſſue. Wherefore here the eſtate is in the 
daughter. —And it was adjudged for the defendant. 


Care gh. | Wentworth again Wiight. 

Yan incumbent FYUARE IMPEDIT. The caſe was, One Davies, incumbent 
be made 2 bi- of the church of 4. was created biſhop of Saint —_— The 
* RO queen thereupon preſented the defendant to that church; and the 
ond the king : plaintiff, being patron, brought the quare impedit; and, Whether 
ſhall preſent by the queen by prerogative or the patron ought to preſent ? was 
virtue of bis the queſtion upon a demurrer.—Y ELVERTON for the plaintiff. 

ve, al- There are in law d+vers avoidances of benefices; whereof this crea- 


_ — tion of the incumbent into a biſhop is one, whereby the church 


Ill 


ect. | 
Poſt. 542. 601. 790. Owen, 144. Mer, 399. Cro. Jac. 642. 692. Dyer, 223. 2. Roll. Abr. 343 
Vaugit. 19, 26+ 3. Lev. 377. 381» ; 


becom- 
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becoming void, the patron ſhall have the benefit, and preſent WN r onν 

in ; and I know not any reaſon why the patron ſhould not SY 
have the benefit of this avoidance, as well as in other caſes of avoid- Ei 
ance, as in taking of a ſecond henefice, deprivation, or otherwiſe : Shower, 457. 
and there is not any book whereby it may be proved that there is 298. 
any ſuch prerogativein the queen, but onl; 5. Mary, Brook** Preſent + —— ä 
ment al Eſgliſe,“ 31. and againſt that is the opinion 11. Hen. 4. — 2 
pl. 33. And if a church becomes void by the incumbent's being x. Vern. 419. 
created a biſhop, the queen or patron may preſent ; and 4- Inſt. 356. 
g. Edu. 3. Quare Impedit, 35. 21. Edw. 3. pl. 39. 1. Edw. 3. — 30. 

5. 6. Hen. 4. pl. 5. although it appears in thoſe books that Won feld 
the church was void bo the incumbent's being created a biſhop, 40. _ 
yet the queen made not any title to the benefice for that cauſe ; Ld, Raym. 23. 
which is a great argument that the queen hath not any ſuch pre- 
rogative : and ſo are 44. Edw. 3. pl. 25. and Temps Edu. Duare 
Impedit,” 181. where the king (although the benefice was void by 
creating the incumbent a biſhop) made not any title. And Doctor 
and Student, 116. b. is, that if a beneſice be void by death, creation, 
or ceſſion, the fix months ſhall be accounted from the time of the 
death, creation, or ceſſion; which proves that the preſentment 
appertained not to the queen ; for then there could not be any 


laple, And 6. Elz. 228. the Wn is expreſly that the queen 


| 
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Jan, The rok voted tht the ing hung tie by 
prerogative, did not tak ant: thereof but made other tit, 


are not of any authority againſt the queen : but ſome of them, as 
41. Edw. g. pl. 5. and 17. Edw. 3. pl. 40. and the greater opinion Pot. 790. 
in 11. Hen. 4. pl. 37. prove expreſly for the queen. And the Cro. Jac. 61. 
common experience at this day is, that the queen, in all thoſe caſes | 
of creating the incumbent a biſhop, hath E to his benefices; 
and ſo there be many precedents thereof. In 6. Elz. Dyer, 228. 
the plaintiff did not demur upon the queen's prerogative ; but 
took iſſue, that the church was void by reſignation before the 
creation. And although it is ſaid that this prerogative cannot be 
proved by reaſon, this is not material ; nor ought there any rea- 
lon to be given or enquired about the queen's prerogative : for in 
d ſhe is the head of the weal publick, and defends her ſub- 
jects and their poſſeſſions, the law attributes unto her many pre- 
rogatives, for which no rcaſon can be yielded; as to have the 
tithes of lands lying out of any pariſh ; to have the primer ſeiſin 
of all lands, as well of others as of thoſe which are holden of her 
in capite; to have the temporalities of the biſhopricks ; and the 
like, Yet there is great reaſon alſo for this prerogative; for the 
queen hath advanced the incumbent to a great dignity, and it is 
her great loſs tb part with the temporalities of the biſhopricks : 
ſhe was alſo the means to cauſe the avoidance of this benefice. 
And it is an uſual practice that the queen, for the moſt part, upon co. Jac. 692. 
creating of biſhops, grants unto them to hold their benefices in Dyer, 228. b. 
commendam, which is good againſt their patrons ; becauſe the pre- Poſt 542. 
ſentations belonged unto her: and that is as great a prejudice to the 


=” as if the queen herſelf had preſcuted thereto, Wherefore, 
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Cart 37. Marſh againſt Curteys. 
Trinity Term, 37. Eliz. Roll 132. or Hilary Term, 38. Elix. Roll 1302. 


A condition that FJECTION E FIRMA. Upon a ſpecial verdi& it was found, 
— — that the plaintiff was ſeiſed of a meſſuage and lands in fee, 
mo lard from and let it to the defendant for years, rendering rent upon condi- 
6: beuſe” is bro. tion, that the leſſee ſhall not parcel out the land, nor any part 
ken if he let the ** thereof from the houſe.” The leſſee grants all his term in the 
houſe and per? houſe, and part of the land, retaining to himſelf the reſidue of tho 
. and; f. land; and — lets part of that reſidue. The rent afterwards 
terwardaaccepts is arrear, and demanded by the leſſor, and accepted: and for the 
of rent, it will condition before broken 4 enters; and, Whether his entry were 
bar his entry for congeable or not ? was the queſtion. —GLANVILE for the plaintiff. 
1 Firſt, The condition is here broken, for the words ** parcel out 
Poſt. 572. 553. „ the land” is a common term in Eſſex; which is as much as to 
Dn ſay, that he ſhall not let or divide any part thereof from the houſe, 
L. Roll. — but that they ſhould all go together; ſo the condition is clearly 
1. Leon. 462. broken: the acceptance then of the rents afterwards ſhall not eſtop 
3. Co. 64 him to take advantage of the condition, becauſe it is collateral ; 
Co. Lit. 203. but otherwiſe it is where the condition is for non-payment of 
PID er; rent: and this difference is proved by the books, 46. A. 5. 
Cowp. 244,303. 20. Edw. 4. pl. 18. Wherefore, &c.—And as to the firſt point, 
2. Term Rep. all the Juſtices, ANDERsON, WALMSLEY, and BEAUMOND, 
$65 agreed clearly, that the condition was broken : for although it 
were objected that the land is net parcelled from the houſe, but 

the houfe from the land, and ſo the condition not broken in the 

words, and a condition ought to be taken ſtrictly; it is all one, 

where the houſe is divided trom the land, and where the land from 

the houſe ; for the intent of the condition is broken, and alſo the 

words: for the land is divided and parcelled from the houſe ; and 

the dividing thereof from the houſe is the matter and ſubſtance of 

the condition; and it is not material where it began, nor where 

the ſeparation was made. Wherefore, &. And in proof thereof, 

vide 5. Edw. 3. Debt,“ 15.—For the ſecond point, ANDERSON 

and BEAUMOND held, that this acceptance ſhall bar him of his 

entry ; for he accepted it as rent due unto him' by the leaſe; 

which cannot be, if the eſtate be undone by an act precedent : for 

if he had entered for the condition broken, he could not have had 

the rent; and when he accepted the rent, he ſhews his intent and 

election to have the leaſe continue: and there is not any difference, 

2s to this purpoſe, betwixt a collateral condition and a condition 

for paying rent ; for the reaſon that he ſhould be barred of his 

entry is one in both caſes, viz. becauſe, by his own act, he hath 

affirmed the leaſe to have continuance after his title of entry kc- 

crned unto him: but the acceptance of rent due before his title of 

entry is no bar; for it being then due he might have debt for it; 

and it doth not ſhew any election in him to continue the leaſe, as it 

doth here. Wherefore, &c.—W ALMSLEY contra in this point. For 

there hath been a common difference betwixt a condition collateral 

and a conditjon tor the payment of rent : for, in the laſt caſe, ac- 

ceptance of the rent due after diſpenſeth therewith ;- but not w_ 

© 
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the firſt. And this difference was here in Rawlins' Caſe, for Mann 
the /hip, where the condition was for the payment of rent, and a ** 


CunTaiYS. 


fine: after non-paymentof both, he accepted of rent due afterwards. 
And it was held to be a diſpenſation with the condition for non- 
ent of the rent, but not for the other part of the condition. 
And this difference ſtands 2 ood reaſon, becauſe the accept- 
ance of the rent is a good diſpenſation with the conditign. And 
in that he received the rent itſelf (the non-payment whereof is 
his title of entry) that acceptance is a ſatisfaction unto him 
for the rent: but it cannot be any ſatisfaction for any other 
matter. For one thing due unto me, cannot be ſatisfaction for 
another thing due unto me; and the rent is due for the profits 
of the land taken by the leſſee. But when the leſſor is ſatisfied 
of the thing for which the entry is given him, (a) it is good rea- (] That is, had 
ſon to bar him of his re-entry; as where the lord hath cauſe of vl notice of the 
>, Any acceptance of the rent ſhall bar him. Wherefore, &c. — = 
my abſente, adjournatur.—Afterwards, it was adjudged for the Comp. 305 
plaintiff, | . 


3. Co. 64. 65. 

Lee and his Wife again/? Coleſhill. Cars: 4. 
. Eafter Term, 38 Eliz. Roll 1707. | 

EBT by them, as executors of Smith upon an obligation, obligation 
D againſt "the defendant, as executrix to Cle her — — co- 
The defendant pleaded the condition to be for the perform: venants, ſome of 
2 of covenants within a certain indenture bk mith on — — — 

e one part, and Co/e/hil/ on the other part; whereby Colęſbill, ©: 

deing cuſtomer of Far mais Gnid his deputy in the fad of CIS 
fice, and covenanted to ſurrender thoſe letters patents before a good, is void for 
certain day, and to procure new to himſelf, and the ſaid Smith; the whole, 
as alſo, that if Smith died, living Coleſbill, that Cole/Þill ſhould pa 
to the executors of Smith gool. and ſhews the ſtatute of 5. Edw. 6 
c. 16. that all promiſes, ＋ and contracts, for the buy- Noy, 102. 
ing of divers offices (whereof this is one), ſhall be void: and there- Moor, 281. 
upon the plaintiff demurred. —GLAxv1LE prayed judgment for the _ N 
plaintiff; for there be many Covenants within the indenture, ; co. * 
whereof ſome are good and lawful; and for them, doubtleſs, the 1. And. 107. 
obligation remains good: for although the ſtatute 5. Edw. 6. 150. 
c. 10. makes the covenants concerning the buying of the office, 2; And. 55. 107. 
and the obligation as to it void, yet for the other covenants there- 1 
in recited, being lawful, the obligation continues in force. Vide Carth. _ 
20. Hen. 6. pl. 23. and 4. Hen. 7. that an obligation may be avoid- 1. Bac. Abr. 
ed, or diſcharged in part, and ſtand good for the reſidue.DREw 54: - 
t contra. All the parts here of this indenture concern the exerciſing 3. Bac. Abr. 
of this office; and if any of the covenants concerning other matters 1. Wasd's Con. 
in the indenture ſhould be accounted good, yet the obligation is 32. | 
void in all (but for the good covenants peradventure an action of Shep. Touch. 
covenant would lye, if they be not performed); for the ſtatute 367. 
faith, the bond to that purpoſe ſhall re and then, it is not 
poſſible it ſhould be void to this intent, and be good for another. 
And it hath been held in the queen's bench, if a parſon makes a 


leaſe which is void by the ſtatute for non-refidence, and there 
1s an obligation for the performance of covenants; although 
there be ſome covenants therein which do not concern 


kaſe, yet the bond is entirely void; otherwiſe, all the — 
01 
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Liz ut his of the ſtatute ſhould be defrauded by putting in a lawful cove. 


| — nant within the indenture.— Wherefore THz Cover here did not 
Ps FY deliver any great opinion; but, abſente W ALMSLEY, adjournatur, 
And it was afterwards adjudged, that this obligation was void 


in every part, being againſt law. 


el 59. | Wilkinſon againſt Netherſol. 
A penal infor- INFORMATION upon the ſtatute for buying of leather, brought 


mation will not 


ke in a court of in the court of pre-powders of D. The defendant was there 


| pie-ponders; condemned, and in execution; and being brought hither by ha- 


but judgment Geas corpus, it was moved, that the judgment was void, et coram nox 
given on it iv judice: for although it be the king's court, yet ſuit ſhall not be 
— ae there* upon any penal law, but within one of the queen's uſual 
g courts at Meſiminſſer, as Plowden, 208. Stradling's Caſe. —And 
nt hereto all THE Couxr agreed, that a ſvit is not maintainable 
a Int. 254, there. But becauſe they have —_—_ to hold pleas in actions of 
2. Hawk. 381. debt, and ſo had colour to hold plea in this action, the judgment 
Dougl. 244. is not void, butvoidable only by error. ANDERSON ſaid, the court 
of pie-powders had this name, — they are there to hold plea 
only of things parvi ponderis, V1z., of contracts and other things 
done in the fair. | . 
Carr 60. Willis againſt Fletcher. 
Zafer Term, 38. Elia. Roll. 173. 
One tenant in 


common may EPLEVIN. The defendant made conuſance for damage ſra- 


rom for da- ant, as bailiff of 4. and ſhews, that B. was ſeiſed of the 
mage f:ſant; land, which was held in capite, and deviſed it to 4. And becauſe 
— 6.94 to it appeared upon the matter that H. was but tenant in common 
Ade the di. with the heir, exception was taken to the conuſance; becauſe it 
for was ſciſed. Ought to have been made in the name of the heir alſo. 

Ante, 143. WALMSLEY held, that the tenants in common ought to join 
Poſt. 667. in the avowry, and the conuſance ought to be in their 
Dyer, 143, 389. names; for the damages are to both. 

. Moe. 247- But ANDERSON and BEAUMOND held the contrary ; for a te- 
* = nant in common may ſolely defend (a), and he only may take a diſ- 
Peer. Will. $16. treſs, although his avowry is by way of action, and yet may juſ- 
3. Peer. Will. 20. tify in it. - But becauſe he ſhewed not the conuſance what eſtate 
145 the deviſor had at the time of the deviſee, but only that he was 
1 ſciſed of the land, it was held to be ill: and theta adjudged 
14 Ray. —_ for the plaintiff, | | 


Stra. 763. 1221. 3. Bac. Abr. 53. 1. Term Rep. 759. 1 it. 


Cas 61. Aldworth againſt Peel. 


On judgment DEBT againſt Peel as executor. The plaintiff had judgment 
* 1 to recover de bonis 3 and thereupon a ſcire facias way 
: _ — „t awarded, and the ſheriff returned, guid nulla habuit bona teftateris ; 


have 2 ſcir: fa- and the plaintiff ſurmiſeth, that he had waſted the teftator's 


cias de bonis pro- goods ; whereupon he prayed a ſcire factas, why he ſhould not 


priis, unleis the have execution de bonis = ern ruled by THE Cover, that 


__ und this writ ſhall not be awarded upon the ſurmiſe of the party, upon 
a/taVit. . . . — . . 
Ante, 216, A devaſtation; nor in any caſe where the judgment is de boni! 
Poſt. 359, te/tatoris, unleſs it be = return of the ſheriff, where he returns 
Cowp. 293- a devaſtavit—Vide . Hen. 6. pl. 9. & 57, Fitz. H.“ Execution,” 9. 


Gregory 


* * 


— 
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bench, and WALMSLEY one of the Fuſtices of the common pleas, and , Ion. 
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Gregory againſt Hill. | cu 6a, 
EPLEVIN.— The parties being at iſſue upon a preſcription to What ſhall be 
have common in certain land called Stich-Hah, in the county of, 


of Warwick, it was held by ANDER80N, WALMSLEY, and BEAU- — 2 


MOND, abſente OWEN, who delivered their opinion fo to the jury, ante, 390. 
that where one preſcribeth to have common appurtenant to his | 
houſe, and twenty acres of land, and it appears upon the evidence f. 
that he hath but eighteen acres, or a leite parcel, yet he hath not 
failed of his preſcription. But if he had twenty acres, and ten 
acres are freehold, and the other copy hold, he there fails of his pre- 
ſcription; for he cannot make a preſcription for both. So it is 
if it appears upon the evidence that part of the land was copyhold 
an hundred years ſince, but now is his freehold. 

Hubert's Caſe. | Can 63. 

In the Star Chamber. | 


| ONE Hubert of Norfolk was convicted in the ſtar-chamber upon if a fine be le- 


a bill exhibited againſt him, for procuring one eiter to vied by a coun- 
counterfeit himſelf to be one Alexander Gellibrand (who was then — _ 1 
beyond ſea), and to acknowledge a fine of his lands by the name 4 
of Alexander Gellibrand, there being then in court The Lord Keeper, roll. 
PoPHAM Chief Juſtice, GawDY one of the Fuſtices of the queen's Ante, 469. 
divers lords.-The ſentence was, that he thould make fine to the Ney, — 825 

ueen, and ſhould be impriſoned, and that the fine levied unto him Moor, 630. 
ould be void (if it could be ſo done) by entering a vacat upon “. Pod. 46. 
the roll, or otherwiſe, as the Juſtices of the common pleas ſhould — 4 — 
beſt approve ; and if it cannot be ſo made void, that then Hubert, by 1. hay p. c. 
fine or otherwiſe, as Alexander Gellibrand ſhould deviſe, ſhould re- 243. 
convey the land to him and his heirs in the ſame manner as it Ce. Read. 3. 
was before at the time of the fine levied, —<Porn am ſaid, that it ID 
might be well-made void by entering a vacat upon the roll; and ;,, * _ 
that it was ruled im the caſe of one Holcomb in the common pleas, 
where one brought debt againſt Holcomb, and procured a ſtran- 
ger in his name to appear, and confeſs the action in the name of 
Helcomb ; whereupon judgment was entered. This practice being 
afterwards examined in court, and diſcovered by confeſſion, a 
vacat was entered upon the roll, To warrant this another prece- 
dent was ſhewn, tempore Hen. 6.—And Tre Lorb KEETER ſaid, 
that he had always noted this difference: If one of my name le- 5. Co. 68. 
vies a fine of my land, I may well confeſs and avoid this fine by Co. Read. 7. 
ſhewing the ſpecial matter; for that ſtands well with the fine « 
but if a ſtranger, who is not of my name, levies a fine of my land 
in my name, I ſhall not be received to aver that 1 did not levy 
the fine, but another in my name, for that is merely contrary to 
the record; and ſo it is of all reconuſances, and other matters of 
record, But I conceive when the fraud appears to the Court, 
23 here, they may well enter a vacat upon the roll, and ſo make 
it no fine, although the party cannot avoid it by averment during 
the time that it remains as a record (a). 


(See My. Cruiſe's EM on Fines, 2d. edit. p. 313. to 313. upon this ſubjeR, 
Bon 
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c 64. Bon againſt Smith. 

Deviſe to 4. re- GLAN VILE, ſerjeant, prayed the opinion of THE Covkr in this 
mainder to the caſe. A man had iſſue a ſon and a daughter, and. deviſed his 
8 of bis name. land to his ſon in tail; and if he died without iſſue, that it ſhould 
has changed the remain to the next of his name, and died: the ſon died without 
name by mar- iſſue, the daughter being then married: Whether ſhe ſhould have 
riage previous to this land? was the en held PER CURIAN that ſhe 
3 4. ſhould not, for ſhe had loſt her name by her marriage, but it 
Poſt. 576. en. ſhould go to the next heir male of the name; but if ſhe had not 

been married at the time- of her brother's death, the daughter 
30 AE. pl. 47. ſhould have had it, for ſhe was the next of the name.—/ide poſ- 


— — tea, 576. Tobſon's Caſe. 


Pigot on Kecov, 177+ 1+ Bl. Rep. 607. , 
Carr 6g, Hollingworth againſt Aſcough. 


Plea amounting Afra QUERELA upon a defeaſance of a ſtatute of 2000. 
to the general and grounded the audita querela upon the defeaſance. The 
— — defendant faith, that he made another defeaſance, ABS UE Hoc 
29% d. that he made that defeaſance: and it was thereupon demurred, be- 
3. Mod. 166, Cauſe he ought to have pleaded the general iſſue, non et fattum ; 
3. Sid. 106. for this plea amounted to no more.—And of that opinion, after 

argument by the ſerjeants, was all THE CouxT. Wherefore it 


was adjudged againſt the defendant. 


Casr 66. Block againſt Pagrave and Pagrave. 
Hilary Term, 37. Eliz. Roll 631. 


Deviſe to a wiſe JDOWER: Upon a fpecial verdict the caſe was, That one de- 
mn daugh- viſed his land to Mary Pagrave his wite until Faith his daugh- 
1 . ter ſhould come to the age of twenty-one years, and then to Mary 
to the wife and Pagrave and Faith for their lives; and the ſaid Faith the. daughter 
dug, for hath not yet attained her age of twenty-one years; and in dower 
their ves, they againſt Mary Pagrave and Faith they plead, that they are not 
_ Jjot- tenants of the freehold modo & forma, prout, c. and, Whether 
* upon the matter Mary and Faith be joint-tenants, or tenants in 
= Lit. 182. b. common, or how otherwiſe they hold? was the queſtion. —Ax- 
1 ol Dig. PERSON and BEAUMOND. If it be a term for years in Mary Pa- 
265. grave the mother, and a freehold to the mother and Faith the 
Cowp. 40. 352. daughter, this term for years cannot ſtand with the freehold, 
1 Ter.Kep.389- and therefore it js drowned, and they are immediate joint- 
tenants of the freehold, and the ifſue is found for the demand- 

ant : but if the term be drowned only for the moiety, as they 

faid it was clear that it ſhould be, and ſhe is tenant for years, 

remainder to Faith of the other moiety, it is then found for 

the defendant, that they be not tenants modo & forma, prout, 

_ But they held that they were joint-tenants for the rea- 

on aforeſaid. —W ALMSLEY agreed, that if. it ſhould enure 

as an immediate deviſe, that the term ſhould be extinct, 

and they are joint-tenants of the freehold. But peradventure the 

will was to make it a term in the mother, and after the expira- 

tion of the years a freehold ; according to the intention of the 

deviſor, it ſhall be conſtrued that it ſhould not be a deviſe of the 

freehold until after the years expired, and in the mean time the 

land ſhould deſcend to the heir.— But afterwards, upon releaſe of 


damages, the defendants confeſſed the action. 
| | Michalmas 


Eee Fe Io ³ðVyĩ Tas, 0 A: 
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38. and 39. Eliz. In the Exchequer. - 


Sir Roger Manwood, Chief Baron. 

Edward Flowerdew, | 
Thomas Gent, Barons. 

Matthew Ewens, 


John Leak, and John Michel, qui tam, againff John Howel Ca . 
and John Hall. 
Trinity Term, 33. Eliz. Roll 24. 

NFORMATION upon the 1. Elz. c. 11. And for that divers proceedings up- 

I perſons unknown, betwixt 1. Fan. 33. Eliz. and 1. March, on an informa- 
33. Eliz. in quibuſdam navibus, to the plaintiffs unknown, von 5 — 

brou Fir in from the parts beyond the ſeas, uſg. Ratcliffe, in comi- W990 
tat. Middleſex, within the port of London, 144 pieces of buckram, yer the value of 
14 pieces of cloth of gold, 124 pieces of linen cloth, and divers goods imported 
other parcels therein mentioned; and the ſaid goods and merchan- under * 
diſes, 15. Feb. 33. Elia. out of the ſhips, by way of merchandiſe, 2% t 1 
put upon the land and diſcharged after four of the clock in the d:puty-cuſts- 
afternoon, the cuſtom and ſubſidy for them due not being paid mer of the cuf- 
nor agreed for with the cuſtomer of London, nor in any other tombouſe. 

rt, nor with their deputy, againſt the form of the ſtatutes in s. c. Noy, 55- 
uch caſe provided: AND THAT by reaſon thereof all the fad 
goods became forfeited ; whereof the one moiety ſhould be to the 
queen, and the other moiety to him who ſeized or ſued for them; 
and that thoſe goods came to the defendant's hands ; whereupon 
he prayed ——— againſt them, &c.—'The defendants plead, that 
the ſaid goods and merchandiſe were not at the time mentioned in 
the information put upon the land, or diſcharged by way of mer- 
chandiſe, prot in the information, &c. Et hec paratus eft verife- 
care,—The queen's Attorney by replication ſaith, that they were 
put upon the land, and di _ by way of merchandiſe, proxt, 
c. in the information, &. Et hoc petit, quad inquiratur per 
triam ; & predittus defendens ſimiliter. Hereupon a ſpecial verdict 
was found, via. That all thoſe goods were taken by way of re- 
* prize, and brought within the port of Penryn in Cornwall, and 
* that 15. Feb. 33. Eliz. about twelve of the clock at noon-day, put 
into two lighters, and by them brought to the ſea-ſhore, aqud 
* abinde refluxa, about two of the clock p meridiem ; and that 
the greater part of thoſe goods were put on land before four 
of the clock ps/? meridiem ; and that the ſaid 14 pieces of cloth 
** of gald, and the 124 pieces of linen, were put upon the land 
out of the lighter after four of the clock po? meridiem ; and that 
there was an agreement, before the ſaid goods were taken out of 
the ſhip, made at the cuſtomhouſe at Penryn with Richard Enys, 
* deputy of Jobn Baſſet, deputy to Thomas Peyton, the cuſtomer 
* there, and with the comptroller of the cuſtoms there, to anſwer 
to the queen all cuſtoms and duties which ſhould he found 
due to the queen for the ſaid goods upon view of them; and 
that the ſaid Richard Enys had exerciſed that place as deputy there 


for three years before, &, And if upon all this matter, &c. 
. K It 


— 


i 
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Lax, &. Tt was argued divers times before the Barons, and moved, 


again 
1 ſubſidy is to be paid ? for the 1. Ez. c. 19. is, That for 
Subſidy thall be « brought into the realm by way of merchandiſe, or carried out 
— * of the realm by way of merchandiſe, cuſtom ſhall be paid:“ 
prize. ſo the ſtatute therein extends only to merchants who traffick and 
not to goods wrecked, nor to the goods of ambaſſadors, or of 


any other man brought in for his proper uſe and proviſion ; and 


ſo of taken by way of reprize, which are taken with the 
h of the lives of the takers of them, which are not brought in 


by way of merchandiſe.—But THE Cov reſolved as to it, that 

ſubſidy was to be paid for them ; for the ſtatute extends not only 

to merchants but to all goods brought in by any man to make 

a benefit by the ſale of them; and fo it hath been often ruled 

before theſe times. | 

An agreement SECONDLY, Whether there were here an nt with 
to pay the fub- ſuch a perſon as the ſtatute intends ? for the a 

1 = the cnſtom not paid, nor the cuſtomer, or his N by 

merchandife, and with the conſent of the comptroller in the cuftom- 

made with a houſe not agreed with:“ and here the agreement is not 

perſon at the with the deputy himſelf, but with the deputy of the deputy, 

cullompoute re With the aſſent of the comptroller, &c. But it was moved, that 

as deputy de this 3s enough ; for the deputy of the deputy is deputy of 

fats io the the firſt cuſtomer; and although there be twenty, the one under 

comptroller, al- the other, as the twentieth aff ſhall vouch by warranty 

though be is not made to one and his affignees, 38. Edu. 4. pl. 21. and 7. Eliz. 

my Jus Dyer, 238. if a deputy certifies falſly it is his maſter's act, for he 

i ſupplies his place; and 32. Edw. 3. Bar. 259. commiſſion to 


— one to make purveyance for carriage, another as his deputy 


5. Co. 17. b. did it; and held well enough. Here Richard Enys was deputy 


1. Co. 140. in fatto, and exerciſed the place in the cuſtomhouſe; and al- 


Poph. 71. though he were not de jure, that ſhall not prejudice the mer- 
2. Lev. 154 chants-· who made their compoſitions with him; for it would be 
3. Salk. 99. very miſchievous unto them to examine by what evra nog the 
II. Raym. 658. fit and make their compoſition. And for that purpoſe vide 
Com. Rep. 84. g. Edw. 4. 5. grant of liberty by a king an uſurper.— 21. Hen. 6. 
u. Mod. 467. attornment by a diſſeiſor 18. Eliz. Lord Arundel's Caſe, ſur- 
470: 69% .., render to a diffeifor, and a regrant by him, held to be good.— And 
3. Bac. Abr. 741. gen . . 
Caſ. Temp. of that opinion were all THE Barons, that it was ſufficient for 
Hard. 150 them to make their compoſition ; for he being deputy in fatto, 
| and fitting in the cuſtom-houſe with other officers, they making 
their compoſition there, was well enough. 
A prime entryat THIRDLY, Whether this agreement, being incertain, be good? 
thecuſtombouſe And it was held, that it was; for being goods taken by way of 
bs legal. reprize, — could not by intendment have notice what the 
quanti parcels of the goods were to make a more certain 
() Plowd. 2. compoſition; and it is all one in reaſon with Fegſſas's Caſe (a). 
Bringing goods FOURTHLY, Whether this were any putting upon the land ofter 
10 fore is a put- four of the clock 70 meridiem againſt the 1. E/iz. c. 11. ?—And all 
ting them e THE BARONS reſolved, that in regard it was found that the ſaid 
. * were unladen out of the ſhips in lighters, and by them 
—. to ſhore at two of the clock pot meridiem, aqui abinde re- 
Hurd, that was a putting them upon the land before the fourth hour 


2, 


Fixsr, Whether for theſe goods, taken by way of reprize, w_ | 
$ 


tute is, that 


» 2» Þ & Mt, gan} 
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meridtem.— And ſo for the matter in law they all reſolved for Lax, &c. 
po defendants. | : * 


Divers EXCEPTIONS were taken to the manner of their proceed- Goods muſt be 
ings.—FissT, It is not alledged in the declaration, that they were landed u way 
brought into the realm by way of merchandiſe, but only laid upon f — - 
the land by way of merchandiſe ; which is not any offence againſt gutica. 
the law: for goods may be brought in not by way of merchan - 
diſe, and yet laid upon the land by way of merchandiſe; as goods 
of an ambaſſador brought into the land, who afterward dics before 
they be unladen, and then laid upon the land to be fold ; this is 
no offence againſt any law.—And THE Cour ſeemed to incline, 
that it was a material exception (a). (a) Noy, 55. re- 

ports the information good, notwithſtanding this exception. L. C. B. Parker's MSS. 

SECONDLY, The defendant's plea ought to be concluded, et de Special plead- 
hoc ponit ſe ſuper patriam ; and the iſſue ought not to be by replica- ing. 
tion, where an affirmative and negative is before. 

Tut, Twelve of the jury appeared, and were adjourned 9s. If a 4 
to another day; and the record is, that at the day four of thoſe % can be a- 
twelve made default, therefore a decem tales 'was awarded ; whereas . — racy 
it ought to have been, that although four of them adjourned, zouenment? 
made default, yet twenty others appeared; and therefore it ought 
to have been, et quia oo only appeared, ct re/iduum juratorum made 
default, therefore a decem tales was awarded : and in proof hereof 
was cited 1. Rich. 3. pl. 4. 15. Rich. 7. pl. 16. But THE Barons 
doubted, whether it were not helped by the 32 Her. 8. c. 30. and 
whether it ſhould extend to informations for the party and queen. 

—But at the end of the term judgment was given for the defend- 
ants upon the matter in law. 


Goodwin againft Longhurlt. Carr 68. 
[JPON a ſpecial verdict, the caſe was, That a copyholder had A leaſe by a c- 
licence from his lord to let his land for twenty-one years; he bybolder for 
lets it to the plaintiff for three years, who entered, and being ejec- 2 1 
ted, brought an cjecliene firmæ.— And it was moved, Fixs T, If a jc for twenty- 
leaſe be made by a copyholder for years, and the leſſee is ouſted, one years is 
Whether he may maintain an c/e#:one firme thereof at the com- good; and the 
mon Jaw? And all THEBAaRroONs held clearly that he might ; for it _ may bog 
is a good leaſe between the parties, and againſt all others but the 3 
lord: and, as this caſe is, it is good againſt him alſo, by reaſon it taw. 
is done by his licence.—SECoNDLY, it was moved, Whether this Ante, 469. 
leaſe being but for three years be warranted by his licence to make Poſt. 583. 623. 
a leaſe for twenty-one. years? But THE Barons ſpake not much 777 
thereto. Sed adjournatur.—But afterwards, upon another motion, 2-Com.Dig. 530. 
they all reſolved, that it was a good leaſe, and this action well ©: Ten. 24 
maintainable thereupon at the common law : and it was adjudged Dougl. «6 El 
accordingly for the plaintiff, FOR 
Bufkyn Ane Edmunds. Cas bg. 
| ' Michaelmas Term, 38. & 19. Alix. SP 
{RROR brought in the exchequer chamber, and aſſigned, Be- In debt for 
* cauſe the plaintiff declares in debt againſt the defendant as aſ- Wainſt the de. 
fignee ; and e that he let to J. S. for years, rendering rent; — — 
and that J. S. by his will deviſed to the defendant, and he entered, muſt ew that 


and was poſſeſſed, &c. ; and ſhews not that the leſſee made any the defendans 
entered by the 

aſſent of the executor, or vi ute lig atioai.— Ante, 415. Poſt. 636, $23. 1. Roll, Abr. 459+ 613, 

2. Rall. Abr. 428. Cro. Jac. 242, 285. Caith. 319. 
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Buyxr* executors; nor that the defendant entered with the aſſent of the 
executor, nor virtute legationis ; nor hath he conveyed any lawful 
eſtate to himſelf, but is in merely by tort ; and ſo the action was 
{#) See Cop. not maintainable (a). And for this cauſe ALL THE JUsTICES AND 
375+ Barons held the declaration to be ill, and therefore reverſed the 
A demand muſt judgment. But for the principal matter, Whether there ought to 
de made of rent. be a demand of the rent? ALL THE Jus rieks AND BARONs held, 
Ante, 415. that there ought to be a demand, although it were payable out of 
T Bac. Abr. 355. the land (3), except ANDERSON, who held the contrary ; for he 
2. Wood's Con. ſaid, it _— appointed to be paid out of the land, it is but a ſum 


Epwanrps. 


— 37486. in groſs, no rent. ; 
. () See 4. Geo, 2. c. 28. 52. 
Ca 70. Bagſhaw againſt Playn. 


Michaelmas Term, 37. & 38. Roll 524. 
In debt on bond ENROR of a judgment in debt.— The plaintiff declared againft 
for ſuch a ſum the defendant, as executor to J. S. in debt upon an obligation, 
=o ad pray and demands 471. 8s. 8d. monete Flandriz attingen. ad valentiam 
writ of enquiry 421- 28. 6d. The defendant 5 plent adminiſtravit ; and found 
what the value againſt him; and judgment thereupon, quid recuperet debitum præ- 
bs i= Engliſh. dium. —The error aſſigned was, 3 it was not enquired by 
Poſt. Soo. the jury upon taking the verdict, nor by writ, to enquire of the 
Oro. Jac. 88, value of the money, and to give judgment accordingly. —DAxiET, 
Moor, 775. ſerjeant, moved, that it was well enough, and the value ſhall be in- 
yo 152. 80. tended to be as it is in the declaration; and to that purpoſe cited 
. 213. à precedent in The Book of Entries, fol. 157. and an precedent 
1. Brownl. 102. in the queen's bench, Hill. 32. Elix. Rot. 637. betwixt Davids and 
2. Leon. 41. Hychalls, where debt was brought for 20l. and declares upon ſale 
2. Lt. 271.213. of certain pilchards for 221. Portugalie, que attingunt ad vulentiam 
+ Mod. 10g. 201. legalis monetæ Anglia; and upon a nihil dicit had judgment to re- 
See2. Bac. Abr. cover the 20l.; and it was much debated and argued.— But ALL THE 
21. in notis. JUSTICES AND BARONS here held it to be error; for the value of He- 
$-Com.Dig.189. mniſß money is not known to us, no more than the value of twenty 
— 322, quarterso wheat, or the like, whereof the value is to be enquired; as 
11. Hen. 7. pl. 5. and 9. Edw. 4. pl. 49. which is the reaſon that the 
plaintiff in 15 declaration ought to expreſs the value thereof: but of 
current money here, whereof the value is known, it needeth not; 
and therefore the judgment here ought to have been quod recuperet 
the 471. 8s. 8d. Flemiſb money, and a writ have been awarded to 
enquire of the value thereof; and therefore, as it is given, it is er- 
roneous : and for that cauſe the judgment was reverſed. 


cer 71. Stafford againſt Pooler. 
| _ Trinity Term, 36. Eliz. Roll 223. 
To ſay of a ma- ACT ION upon the caſe for theſe words: Whereas the plaintiff, 
Bitrate, that he 34. Eliz. was, and yet is a juſtice of peace in the county of 
has diſcharged Ginuceſter, that the defendant apud A. in comitat. Gloceſtrie, ſpake 
— theſe words: One Mebb being arreſted as acceſſary of felony for 
acceſfary to the ſtealing his own goods, MP. Stafford (innuendo THE PLAINTIFF) 
tealing his own 4 knowing thereof, diſcharged the ſaid M ebb by an agreement of 


goods,is lo- 4 21, whereunto Mr. Stafferd was privy, whereof 308. was to be 


paid My.Stafford, and was paid to his man by his appointment.” 
—— 25 defendant pleaded not guilty; and found againſt him to his 


3- Mod. 71. 1. And, 120, Cro. Jace 143, Ld. Raym. 1369. Str. 617, 2168, 
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damage of 40 marks; and judgment given in the queen's bench STarron» 
for the plaintiff. —And now error thereof brought, and aſſigned, that _— 1 
the words were not actionable; for they are inſenſible, and it is 5 
impoſſible that one ſhould be arreſted as acceſſary of felony for 
ſtealing his own goods : for although one peradventure may be a 
felon he ſtealing his own goods from his bailiff, with an intent to 
charge him with them; yet he cannot be an acceſſory in felony 
for Keating his own goods ; for he 1s therein principal or no- 
thing (a). And although he ſaid he diſcharged him by agreement, (a) 7. Hen. 6& 
&c. yet that is not any offence ; for it is not averred that there Pl 43. 
was any offence committed : and although he were arreſted, 3 4 _ 
it may be he was not guilty of any offence ; and he might alſo diſ- "1.4.10. 
charge him by agreement, and yet it is not any offence; for it may Dalt. c. 103. 
be that in an appeal of robbery he compounded.— But ALL THE 
JusTices (except WALMSLEY) held, that the action was main- 
tainable ; for one may be an acceſſory in felony for ſtealing his 
own goods, viz, where he procures another to ſteal them: and 
although there were not any felony committed, yet being arreſted 
for that cauſe, he ought not to di _— him upon an agreement 

for money ; for it is a great offence, being done by a juſtice of 

ace; and, being falſe, is a great ſlander to him; and ſhall be 
intended to be ſpoken in the worſt ſenſe, that he was privy to the Ante, 68. 
agreement to conceal the felony. Wherefore the judgment was 
affirmed by all the Juſtices and Barons, except WALMSLEY, 


Woodward againſt Parry. f Casr 71, 


DBT upon a hill obligatory of 141. The defendant Yoodrward 10 à bill obliga- 


demanded over of the bill, which was, That /Poodward ac- tory, that which 
knowledged that he owed him 141. /o/vendum und cum 61. upon ac- comes after the 
count between them; and it was entered i» hec verba and the 5 
defendant thereupon demurred in law ; becauſe it is a debt of 20l. Fir» EO 
and not of 141. and he ought to have counted accordingly, or at 
leaſtwiſe ought to have counted upon the bill as it is.—And it G. C 196: 
was thereupon adjudged for the plaintiff ; and the error now aſ- ä 
ſigned in this point. But all THE 2 AND BAR ONs reſolved, 
that it was good enough; for there is but 14l. due upon this bill: 
and that which comes after the /o/vendum is void, as that which comes 
after an habendum.—A SECOND ERROR aſſigned was, For that Every plaintiff 


this action was brought by Parry and his wife for a debt due to the may ſue in pre- 


wife before the coverture: as alſo, becauſe Parry being a clerk of the — 7 =_ 
queen's bench, it was entered upon the declaration, querens in pro- — be = ale 
pria perſona, &c. which cannot be; for although the baron hath a join in debt on 
privilege, yet the feme hath not. Sed non allocatur : for every plain- bond due to her 
kiff, if he will, may fue in 48 perſond; and this entry is not by 4 ſola, 
reaſon of his privilege, but becauſe they are there in perſon. 


Wherefore the judgment was affirmed. | . Nel. Ake. «to, 
2, Ld. Raym. 1398. 5. Com. Dig. 193. 
Grymſton againg Reyner. C 72, 


Hilary Term, 38. Eliz. Rell 943- 


ASSUMPSIT, For that the defendant, in conſideration of ſuch on ſeveral eau- 
clothes delivered at ſuch a place, promiſed to pay 81. ; and in fe of ation fe. 


cogfideration of a debt upon arrearages of account, the defendant —— — | 
7 . | aſſeſſed 

and as they are good or bad, ſo they may be ſeverally affirmed or reverſed, 1. Roll. Rep. 24. Moor, 708. 

1. Strange, 189. Dovyl. 377. 730. | | 
CRQ. ELIZ, PART 11, Oo being 


* 
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Gruen being indebted In 181. the defendant promiſed to pay it. The de- 


againſt 


Kranz. fendant pleaded nonaſſump/it, and it was found againſt him, and ſeve- 


ral damages aſſeſſtd; but entire coſts and judgment accordingly for 

Cro. Jac. 343. the plaintiff, Error thereof was brought; and held, that the conf;- 

deration upon the ſecond W was not ſufficient; but for the 
firſt, and for the entire coſts, the judgment was affirmed: and for 
the ſecond aſſum pit, it was reverſed. 


Car 73, Bedell againſt Stanborough. 

; Eater Term, 38. Eliz. Roll 480. 
Errors amend- FE JECTIONE FIRMEZE of a leaſe at Denham of lands in the 
able b th: 1. — pariſh de Denham prædicld. After not guilty pleaded, and iſ- 
—— 1 ſue, a venird facias was awarded de vicineto de Denham ; and error 
Jeofail (6). therefore aſſigned, Becauſe the venire facias ought to have been 4. 
8 | rochia de Denham, where the land lies. Sed non allocatur; tor in 
1 .. regard it is de parochid de Denham præ dict, the pariſh and village are 
oil intended to extend, and to be all one, and no more. (a) - Secondly, 
Becauſe that an habeas corpora juraterum was awarded upon the roll; 
but a di/tringas iſſued. Sed non allocatur; for it is a miſconveyance 
of the proceſs, and it is helped by the ſtatute (5). Wherefore it was 
affirmed. And Trinity Term, 40. Eliz. Roll 243. betwixt Morley 

and Clapham, it was ſo adjudged. | 


(4) See 27. Joc. 1. c. 13. 16. & 17. Car. 2. c. 8. 4. & 5. Ann. c. 16. and 24. Geo. 2, 
e. 18. Ante, 260 
(5) See 32, Hen. 8. c. 30. and 4. & 5. Anne, c. 16. 1. Com. Dig, 316, 


Caen 54. Dixon againſt Adams, 
An afſumgft A SSUMPSIT. For that 0 S. and J. D. were obliged to Azam; 
n pot hie on 2 in gol. and thereupon he ſucd 7. S. in the queen's bench, in 

romiſe to the which ſuit Dixon became bail. Adams recovered, and upon a /cire 
| _ 1 facias againſt Dixon the bail, had judgment againſt him; and he, 
dich judgment Without other proceſs, paid the condemnation, and Adams in con/- 
is obtained, in deratione inde aſſumed to Dixon to deliver unto him the principal 
conficeration of obligation, and a letter of attorney to ſue it againſt J. D.: and 


his vaving paid for non performance hereof the action was brought; and upon 


gs non aſſump/it pleaded, and found for the plaintiff, he had judgment: 


_ = and thereupon error brought, Becauſe it was aot a ſufficient con- 
Hob. 4 fidetation.— And fo it was held by the whole Court; for Dixm 


v. Si, 31. 213 had not done any a& whereto the law would not - have compelled 
2 Rel. Abr. 17. him. Wherefore the judgment was reverſed. 


ac. 28. 


Wilſon, 115. Cowp. 128. 


4 


Hilary 


Hilary Term, 
39. Eliz. In the Queen's Bench, | 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Kut. | | 
Edward Fenner, E/q. | Juſtices, 
John Clench, Eg. 3 
Sir Edward Coke, Attorney General. 

Sir Thomas Fleming, Solicitor General. 


Greningham againſt Ewer, 
Vide Ante, page 396, | 


HIS CASE was now movedagain.—And Gawpy,CLENCH, A bond condi. 
and FENNER held, that the bar was good; for the defen- tioned to do one 


. Cats 


dant hath election to deliver the obligations, or to make thing or another 
an acquittance, as the plaintiff ſhall deviſe: then if the plaintiff * — 
will not deviſe the acquittance, he is diſcharged of the making before a — 


thereof by the default of the plaintiff, and by conſequence from cular day is 


the delivery of the obligation; for he having election to do the void, i theobli- 


one thing or the other, it is not reaſon that the obligee ſhould * 
compel him to perform the one only.— Por AM. If it were an ge the — 
abſolute disjunctive condition, that the obligor ſhould do the one Ante, 396. \ 
thing or the other, then the election ſhould be to the obligor abſo- Poſt. 788. 
lutely ; and if the obligee diſables him to perform the one part, the 1. Roll. Abr. 
law ſhall diſcharge him of the other: but it is here but a condi- 447- 

tional election, . if the obligee will deviſe an acquittance ; and n 395: 

if he will not deviſe it, he is abſolutely obliged to deliver the obli- 2. ol. 291 
gations : and if the condition had been that he ſhould deliver the 1. Wood's Con. 
obligations, or ſhould make an acquittance before Micbaelmas, if 391. 

the plaintiff would require it, it had been clear that he ought to Pougl. 15, 16. 
deliver the obligation, unleſs the obligee required an acquittance. 

So here.—GawDyY. There is great difference betwixt the caſes. 

— Wherefore it was adjudged for the defendant. | 


The Archbiſhop of Canterbury again/? Kemp. cen. 


CTION of trover for divers trees at D. in the county of p. injuris ſud 
Surrey. The defendant pleads, that qucen Mary was ſeiſed in proprid i not 
fee of the manor of D. in the county of Suſſex, where thoſe trees © 890d replica- 
were growing, and granted it to the defendant in tail, whereby he 522 2 rover 
was ſeiſed thereof; and that J. S. qut the ſaid trees, and granted — = vg 
them to the plaintiff, who loſt them; and the defendant found, and claims an inte- 
converted them, &c. The plaintiff replies de injurid ſud proprid, reſt in the free. 
&c. And thereupon iſſue was joined. Cox moved, that the re- Hold himſelf, 
plication was ill; for de injurid ſud proprid is not any plea where pp" it 
the defendant makes juſtification by claiming gn intereſt in the g, co. — 


2 Saund, 295, 1. Lev, 307. 8. Leon. 87. Cro. Jac, 599. Velv. 158. Ld, Raym. 700. 


O O 2 * frechold 


1 * 
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Azennrenorof freehold to himſelf, as 16. Edw. 4. pl. 4. 44. Edw. 3. pl. 18. & 
anne pl. 32. is, upon the ſame reaſon; but where one 
Naur. Claims not any intereſt, but juſtifies by command or authority 
$. Co. 67. a, derived from another, it is otherwiſe.— And of that opinion was 
Ante, 14. THE WHOLE CoukT. Wherefore A REPLEADER was awarded, 


oa. GEE Holcomb againft Rawlyns. 
Eaſter Term, 38. Elix. Roll 401. 
Tf A. difſeife B. J RESPASS, for his cloſe breaking, iſt Ag, 31. Elix. with a 
2 on continuando unto the 35. of Elz. The detendant . pleaded, 
wards enters that long time before, &c. Thomas Clerk was ſeiſed in fee, and let 
vpenC. B.may unto him for years, &c. and gives colour to tlie plaintiff, The 
maintain tref- plaintiff replies, that he himſelf was ſeiſed, until by the faid Tho- 
pals —_— mas Clerk diſſeiſed, who let it to the defendant, prout in barrd ; and 
_—_ — that after he re-entered, and the treſpaſs MESNE betwixt, &c. And 
ſeiGon. thereupon the defendant demurred. _. 
Poſt. 546. T ANFIELD, for the defendant, moved, that foraſmuch as it ap- 
Moor, 461. Pears that the defendant is in by title (viz. by a leaſe from the diſ- 
Gild. Ten. 47. ſeiſor), the diſſeiſee after his re-entry ſhaf{ not puniſh him for his 
2. Roll. 554+ . the — = he ny my treſpaſſer w_ ** : and 
11. Co. 51. in proof thereof, relied upon 34. Hen. 6. pl. 30. . Hen. 6. pl. 35. 
1 2. 22 4. pl. 17. 13. Hen. — J. 15. Phong FM 
" ado. But PoruAu, GAwp, and FENNER, e contra. For by the re- 
xr. Co. gr. entry of the diſſeiſee he is remitted to his firſt poſſeſſion, and as 
Heil. 66. if he never had been out of poſſeſſion; and then all who occupied 
. Burr. Cos. in the mean time, by what title ſoever they come in, ſhall anfwer 
6. unto him for their time: as if a diſſeiſor had been diſſeiſed by ano» 
Qaſlow's N. P. ther, the firit diſſeiſee te- enters, he ſhall in treſpaſs puniſh the laſt 
33. diſſeiſor; for otherwiſe it would be miſchievous unto him; for 
after his re- entry he ſhall have no remedy for the meſne profits. 
And it is not to be doubted but that the diſſeiſee after his re-entry 
ſhal} punith the ſecond diileifor, and the ſervant of tho firſt diſſei- 
ſor, who occupied under his maſter ; which was not denied by any: 
and by the ſame reaſon he ſhall puniſh him who comes in by title; 
for that is now as a treſpaſs done unto himſelf, Wherefore, &c. 
CLENCH e contra. Becauſe the tort was not done by him who 
eomes in by title, but by another; and the diſſeiſor who made the 
leaſe and recerved the rent 1s only puniſhable, and not the other. 
Wherefore, &c.—But notwithſtanding, for the other reaſons, it 
was adjudged for the plaintiff. 33. Hen, 6, pl. 40. 


Care 4- | Goff again Byby, and Others. 
Where the prin- APPE AL of murder againſt divers: one as principal, and the reſt 
gi”al is — as acceſſories ; ſome before the fact; the other as acceſſo- 
22 * Ties after. The principal was found guilty of manſlaughter only. 
2c=2ifories before And it was now moved, that the acceſſories thou'd be diſcharged; 
the fan ſhali be for there js not any appeal againſt them of manſlaughter: and they 
diſcharged. cannot be arraigned as ac ffories to the murder, the principal being 
Moor, 451. acquitted. But ALL THe Court held, that as to the acceſſories before 
2a - the fact, they ought to be diſcharged ; for the verdi gt for the prin- 
2. Hal. 450.615, ci pal hath found, that there was not any precedent ;ntent to kill; — 


3. Ha k. 4474 
* 


mn, = SYS had 


— ho 


a % 


Hilary Term, 39. Eliz. In B. R. $41 


for the acceſſories after, they ſhould anſwer : for every appeal and Oos, 
declaration therein includes as well homicide as murder, which * 
the common plea proves, vz. that he ſhould anſwer to the felony Otders. 
and murder not guilty (a). 

(a) See 1. Ann. c. 9. 3. Inſt. 55, Foſter, 363. 2. Hawk. 453. 


It was then moved, Whether they ſhould be tried by one Whae s vo 
venire facias or ſeverally? And all the clerks ſaid, that the courſe may be joint or 
was to try them by ſeveral venires in an appeal: but upon an in- ſeveral. 


di 2. Hawk. 674. 
dictment they uſed to try divers together. 7 


It was afterwards moved, that the principal, after conviction, had mats 


his clergy, and was never attarnted ; and therefore the acceſſory is tbe f ſhall be 
to be diſcharged. —And of that opinion was THE wHOLE Cover, charged 
that if the principal had his clergy or mes before his judgment, kan e 
although it wert after conviction, the acceſſory ſhall be diſcharged (6) : priconer is ſtop- 
but if he prays his clergy after he hath had his judgment, (as he ped by clergy or 
well may) or if he be pardoned, yet the acceſſory ſhall be arraigned. pardon. 
And afterwards COKE, Attorney General, coming into court, was 

demanded what he could ſay why the acceſſories hould not be diſ- 

charged. And he anſwered that he had conſidered thereof, and 

conceived, that the difference taken was good. Whereupon they 


were diſcharged. 3. Hen. 7. pl. 1. Vide 4. Co. 43. 


(b) But now by 1. Ann. c. 9. on con- attainted, notwithſtanding the principal 
vici of any principal fclon, an acceſſory, ſhall be admitted to clergy, pardoned, or 
either before or after the fat, may be pro- otherwiſe delivered before his attainder. 
ceeded againſt as if the principal had been See 2. Hawk. 453 


Vanſpike againſt Cleyſon. Carr 5, 


| ACT ION for words. Anddeclares, Whereas he was merchant, Words are not 


that the defendant, to diſcredit him, faid to one Dudley, — 
* Doth 4*, ap (the plaintiff) owe you any money.” Towhom — . 
he ſaid, that he did. He then ſaid to Dudley, ** You had beſt call counſel. 
for it; take heed how you truſt him.” And it was thereupon , Rol. Ab. 6 
demurred. And adjudged for the defendant ; for it is not any {lan- Bull. N. P. 38. 


der to the plaintiff, but good counſel to Dudley, 1. Term. Reps 


Grymes againſt Blofield. | Cars 6. 
- Trinity Term, 36. Eliz. Roll 844. | 


DEBT upon an obligation of twenty pounds. The defendant $atisfaQtion is 
pleads, that J. S. ſurrendered a copy hold tenement to the uſe no plea if it 

of the 5 in ſatisfaction of that twenty pounds, which the cet from a 

plaintiff accepted. It was thereupon demurred.— PorHAu and 

Gawdy held it to be no plea; for J. S. is a mere ſtranger, and in 2 — 

no ſort privy to the condition of the obligation; and therefore T 

ſatisfaction given by him is not good. Vide 36. Hen. 6. Barr,” 

166. 7. Hen. 4. pl. 31.—Afterwards, in Eafter Term, 31. Eliz. by 

Pornau and CLENCH, ceteris Jufliciarits abſentibus, it was ad- 


| Judged for the plaintiff, 


O o 3 
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3 Bade againſt Starkey. 

is Ge Trinity Term, 38. Eliz. Roll 143. 

An infant ad- ERROR of a judgment in debt in the common pleas. The er- 
——— 4 ror aſſigned was, Becauſe the plaintiff ſues by attorney, where 
8 e he was an infant, and ought to ſue by guardian. But becauſe the 
Palt. 378. action was brought by him as 5 ſo that he ſued in 


1. Ro. Ab. 288. dur droit, infancy is no impediment unto him, no more than 


2. $aund. 212. Outlawry ; and therefore he might well ſue by _— And it 
Pop. 130. was thereupon adjudged for the detendant, that the firſt judgment 


Cro. . 
_ gm ſhould be affirmed (a). 


3. Bulſt. 180. 1. Vent. 102. 1. Sid. 449. 1. Lev. 299% Yelv, 130. Carth. 122. Salk. 205. 
4. Mod. 7. Stra. 784. 5. Com. Dig. 198. | 


(s) Vide Cro. Car. 441. where the authority of this caſe is impeached. 


ca 8. Clarencieux alias Brook againſt Dethick alias Garter. 


Garter King at AT ION for words. The defendant pleads, that the queen, 
Arms is parcet * by her letters patents, dated, &c. created him KinG AT 
ol the name; Arms, et nomen ei impoſuit, quad nuncupetur GARTER, principalis 
agenda rex ar morum; and that he ſhould ſue and be ſued by that name: 
m by this and becauſe he was not named according to his creation, he de- 
title. mands judgment, /* adio, &c. And it was thereupon demurred. 
Ante, 224, — GawvpyY andPorHaAn held, that he was named well enough for 
Owen, 61. this ſuit againſt him as a private perſon; and therefore it ſufficeth 
Vide 1. Com. to name him by his proper name. But if he had been ſued or were 
22 71g to ſue for any thing concerning his office, it ſhould be otherwiſe. 
2. Hank. 23. And Gawvy faid, although it were otherwiſe ruled here upon an 
. os. TEE HR" ; 3 
indictment, yet it was always againſt his opinion. But FEN NPR 
ſaid, that it is a name of dignity, and parcel of his name, as 
Knight, and therefore ought to be — by it in every ſuit; 
otherwiſe it ſhould abate.— E. adjourratur. ; 


8 Armiger againſt Holland. 


The king may PROHIBITION. The caſe was, that Dottor May, being parſon 
grant a diſpen⸗ of Nyrthcreat in Not, was created a bithop ; and the queen 
lation to hold 2 by her letters patents licenſed him to hold that parſonage in com- 


church ix com- s 


aan mendam. And afterwards the queen preſented Holland thereto, 
eats; who was inducted and ſued for tithes. And upon this matter 2 
for the 25. Hen. prohibition was brought.—CoKke prayed a conſultation ; for the 
8. c. 21. does diſpenſation by the queen only is not ſufficient : for the 2 5. Hen. 
not — ——oiagg 8. c. 21. appointshowa diſpenſation ſhall be granted by the arch- 
— — biſhop of Canterbum, and confirmed under the great ſeal ; and the 
Poſt. 601. ſtatute hath words in the negative, that it ſhall not be granted in 
2. Ro. Ab. 233. ay other manner.—CGODFREY. This ſtatute only transfers the 
350 authority of the biſhop of Rome to the archbiſhop : but the king, 
Hob. 143- 146. by his prerogative at the common law, might have granted ſuch a 


I. 3 0 diſpenſation ; which is not taken away by this ſtatute. G AwD 
3 * 7 T* 


I. Bl. Com. 382. and FENNER held, that the king had this prerogative at the com- 


mon law; for the benchce is made void by the queen's act; and 
ſhe may well diſpenſe with her own act: then, a though there be 
general negative words 1n the ſtatute, the queen ſhall never be re- 
trained by them, unlcts ſhe be expreſlly named; and this prero- 

gative 
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gative the ſtatute never intended to take away from the queer. Arulaf 
But GawDy ſaid, he doubted whether a preſentment upon ſuch 2 
an avoidance appertained to the queen by her prerogative, or to 0. 
the right patron.ä—Cok E. I can ſhew you the reſolution of all Ante, 527. 
the Juſtices, that the queen in this cafe ſhall preſeut.— PopHAu. 

So is the common experience at this day. Vide 6. Elia. 228, —£t 
adjournatur. | 


Hargreave againſt Arden. Cai 10g 
Trinity T:rm, 38. Eliz. Rell 1117. 


ERROR of a. judgment in the common pleas in a replevin upon 2 variance in the 
non-ſuit. The error aſſigned was, Becauſe that the plaint in the name of the 

county, and the recordare whereby it was removed, was inter Arden Plaintiff in - 

& Hargreave : but the declaration, and all the proceedings, and — = 

. . p . . Alter 

judgment, was inter Ardern & Hargreave. And for this variance the cauſe is 
the error was athgned ; for that proceeding was without warrant, removed. 

and without original upon the matter, But it was held by THE Ante, 150. 
. — (abſente Poi AM); that this variance is not material; 2. Saund. 39 
or non refert what the plaint was in the county; for it is determin- Cowp. 158. 
ed when the record is once removed, and the party declares in ban- 288 425. 474 


co. Wherefore, without any great argument, the judgment was . Term Rep. 


affirmed. Fide 3. Hen. 6. pl. 2. 21. Edw. 4. pl. 6. 783. 
Durming again Ketle, „ 


Michaelmas Term, 38. & 39. Eliz. Roll 449. 


AFTER verdict it was moved in arreſt of judgment, that the , judicial wrix 
venire facias was Vicecomitibus London. ſalutem : Præcipimus ordered to be 
tibi, &c. where it ſhould be vobis ; and therefore ill.—But becauſe amended. 
it was a judicial writ, it was ordered to be amended : and the plain- 0 * 
tiſf had judgment. ＋ wg big. 
. 317 Cowp. 407; 841. Term Rep. 782. 


Gower againſt Capper. 1 
Michaelmas Term, 38. & 39. Eliz. Roll 211; ” | 


ASSUMPSIT . And declares, Whereas the defendant was in- A4ſungſe will 
debted unto him by bill in 201. the defendant, in conſide- lie on mutual 

ration the plaintiff aſſumed unto him to deliver him the ſaid bill, Tn 

aſſumed to procure two ſufficient ſureties to be bound to the plain- nr x 

tiff for the payment of the ſaid 201. ; and alledgeth in fact, that he 1. Ro. Ab. 294 

delivered the faid bill to the defendant ; and that he, intending to . 

deceive the plaintiff, produced two ſureties to be bound that were 24 

of no value. The d ndant pleads, that the plaintiff had not de- Mod. — 264. 

livered unto him the ſaid bill. And it was thereupon demurred.— Heb. 38. 

And, withour argument, adjudged for the plaintiff : for the alledg- Lev. 88. 293. 

ing that he had delivered the bill was but ſurpiuſage ; for the con- 

ſideration was the promiſe to deliver it; and therefore he needed 

not have alledged that he delivered it. But a promiſe againſt a 

promiſe is a focient ground for an action. And although it be 

alledged that he found ſureties, yet when it is alledged that they 

are inſufficient (which is allowed by the defendant's plea land de- 

murrer) it is all one as if he never had found ſureties. Wherefore 

it was adjudged for the plaintiff, TOY: | 

| O0 04 Wolf 


* 
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* Wolf againſt Meggs. 
Trinity Term, 37. Elix. Roll 1063. 


jury cannot L RR OR of a judgment in the common pleas. The error aſſign- 
CE da- ed was, Becauſe the plaintiff declares in debt upon an obliga- 
mazes than are tion of 161. to his damage of 1ol. And upon non eff fattum 
_ * * pleaded, the jury found damages to 7 J. and 408. coſts: and the 
v 492% ak — Court increaſed the coſts 41. So he had judgment to recover his 
increaſe them debt, damages, and coſts to 131. which is more than in his count. 
beyond the ſum —Sed non allocatur For although the jury cannot give more da- 
laid. mages than the plaintiff counts, yet the Court may increaſe 
Poſt. $68. 866. ij. em as they — Wherefore tlie judgment was affirmed. Vide 


. 13. Hen. 7. pl. 16. 2. Hen. 6. pl. 7. Dyer, 258. 


Cro. Jac. 69. 297. Owen, 45. Yelv. 45. 1. Bolſt. 49. Dougl. 376. 732. 752. ws Burr. 906. 
4. Burr. 2226. 2. Term Rep. 388. 2. Bl. Rep. 1300. 3 
Care 24. | Gadley againſt Whitecot. 
— Michaelmas Term, 38. & 39. Eliz. Roll 464. 
Debt will not FAROR of a judgment in Zud/ow. For that the plaintiff was 


*” ens infe- ſued there in debt upon the 5. Eliz. c. 4. ſ. 39. for uſing a 


rior court on trade, not being an apprentice to that occupation, and there reco- 
5 Ela. c. 4. vered. The error aſſigned was, Becauſe it is enacted by the 18, 


1 39 Elia. c. 5, that ſuits upon penal ſtatutes ſhall be by original or in- 


An 4 
577% formation: and it is here by plaint.— And it was therefore re- 
1. Sund. 74. verſed. 
Cro. Jac. 644. | 
Moor, 412. 60%, Stiles, 233. 2, Hawk. 380. Doug). 244. But it is now determined that the quar- 
ter ſeffion may proceed by information on this ſtatute, Cowp. 369. 


Carr 15. Corus againff ———, 
Breach of cove. 'TYEBT upon an obligation conditioned for the performance of 
nant. 20s D covenants. The breach afhgned was, that the defendant leſſor 


Poſt. 675, covenanted that it ſhall be lawful for the plaintiff, being leſſee, 
Cro. Jac. 383. quietly to enjoy the land; and that the leſſor himſelf ouſted him. 
1. Ro. Ab.427- And it was thereupon demurred ; for this illega ouſter is no breach 


—_— Dis. 2 _ covenant.— But, without argument, the plaintiff had judg- 


453. 
5. Com. Dig. 44+ 1. Wood Con. 406. Cowp. 665. Dougl. 43. t. Term Rep. 671. 
c 16. | Aſcue againſt Hollingworth. 


j0l THE caſe was now moved again.— And ALL THE JUSTICES re- 
A joint ſtatute- 
faple void as a ſolved, that debt was wary 0m ht upon it as upon an obliga- 
tion; becauſe it never had any effect as a ſtatute : as alſo, that the 


be ſued N 1 I 
= on declaration againſt one of the obligors only was good enough, al- 


1 355 461, though the u ords of the obligation are joint; becauſe it doth not 


appear that the other two did ever ſeal it, or that they are yet alive; 
which ought to be ſhewn by the defendant, if he will have the ad- 
vantzge ; for otherwiſe the Court will not intend it. 

Apperance is But now another error was aſſigned: Becauſe the record is, that 
good without the plaintiff appeared per attornatum ſuum, and he gives him not any 


naming the name; and the record was viewed, which was, quod querens cbtulit ſe 
attorney in the : : 
1ecord, if he be Per attornatum ſuum, without naming any attorney. But when the 


ramed in the defendant appeared, he then declared againſt him per J. S. attorna- 

dc aration. tum ſuum.— And fo it was faid was all the courſe in the common 

—5 59+ 75. pleas; and it was ſocertiſied to the Court by the prothonotaries, that 

Dcugl. 1:5. 5 ny 
” 
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their courſe was in this manner. Wherefore the judgment was Arcus 
aſl ® | 2 


WORTH. 


Dodington's Caſe. Cart 17. 


INFORMATION in the exchequer, in nature of an account, | 
I was brought againſt Dodin 3 of Sir Malter Mildmay, - — 
ſuppoſing, that Sir Walter Mildmay had received money of the has annually 
ueen's amounting to 1500l. Upon a ſpecial verdict the caſe was, received a falary 
That Sir Walter Mildmay had received annually, out of the exche- xs 
quer 50l. as a fee for his diet, for thirty years together, which was — * 
_=_ him by the command of the lord treaſurer, who had authority privy ſcat, bur 
y privy ſeal to make allowance and payment of all fees and dues, which fatary 
But, in truth, theſe were not any due fees: and, Whether his exe- re not legally 
cutor ſhall be charged with theſe ſums ſo received f was the queſ- — 2 
tion. After argument it was adjudged, that he ſhould be charged : « by the brd 
for it was held, that this payment of the _—_ bY the appoint- rreaſurer, ſhall 
ment of the lord treaſurer, was not allowable : for t _ ſeal is be liable to an 
not ſufficient authority to diſpoſe of the queen's treaſure, unleſs —— — 
where it is due; and, he diſpoſing of it otherwiſe, it is out of his monies received. 
authority, —Secondly, it was held, that this money delivered by ,, 47 5 


the authority of the lord treaſurer, who is quaſi a apache» Cod. 295. 
and it was ug, a judicial act by him, yet it ſhall not bind the 2. Ro. Ab, 161, 


* 47 | | | without warrant, to Skin. 656. 
ueen ; for it was without his authority, and Kees 


makeallowance thereof, not being due; and it is at his peril who 5 
receives it, or demands allowance thereof. It was alſo objected, that cg in Hilary 
money could not be known whether it were the queen's money; Term, 4. Jac. 1. 
and it would be hard to charge him with the receipt thereof: as if 11. Co. 89. to, 
one ſells lands, or any other thing bond fide, to one of the queen's 93+ 

officers, who pays unto him the queen's money, it would be hard to, 

make him accountable for that money ſo reccived ; for he cannot 

know it to be the queen's money.—But it was held here, that in 

regard he received 1t out of the exchequer by colour of a fee where 

it was not due, and by colour of a warrant where it was not ſufh- 

cient, he could not * miſconuſant that they were the queen's 

money, and ſhall be charged with them. So in every other caſe R 
Where he receives the queen's money, knowing it to be the queen's 

money, he is chargeable : but if he received it m payment, not 

knowing it was her money, and whereof by intendment he had not 

any conuſance, it is otherwiſe. And for theſe reaſons it was ad- 

judged for the queen againſt the defendant. And although he 

were executor, he ſhould anſwer for it as a debt from the teſta- 

tor (a). L | 


(a) By 8. & 9. Will. 3. c. 28. ſ. 6. none or authority from the king under the great 
of the monies in the receipt of the exchequer ſeal, or by virtue of ſome ſufficient authori- 
ſhall be deemed to be lawfully iſſued or ty under the privy ſeal, or purſuant to ſome 


Paid but by or in purſuance of ſome grant act of parliament. 


Hilary Term. 

39. Eliz, In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, E. 
Francis Beaumond, E/g. Juſtices. 
Thomas Owen, F/z. 


Sir Edward Coke, Knt. Attorney General. 
Sir T. Fleming, Knt. Solicitor General. 


—_ 


Cart 2. Matthewſon againſt Lydiate. 
| Ante, Page 408. and 470. | 
Breaking off the HE Cafe was now moved again.—And all THe Covar 
teal of one joint agreed, that the breaking off the ſeal of one of the obligors 
and ſeveral obli- thall not avoid the deed, but againſt him only ; for the deed 
— by > 3 is ſeveral by every of them, and a releaſe to tlic one will not ſerve 


azaintt he the other. But if he razed the deed in any clauſe which concerns 
ackers. them all, or in the date, that ſhould have avoided the deed as to all. 
Ante, 408. 4709. But otherwiſe the deed is intended ſeveral to every of them. 
g. Co. 23- Wherefore the pulling off the ſeal from one is no diſcharge againft 
x1. Co.28. the other. And afterwards it was adjudged accordingly for the 
2. Lev. 220. plaintiff. . 2 | 


2. Show. 28. 
March, 125. 2. Salk. 574. Bull. N. P. 268. Cowp. 600. | 
CA 2» | Lovelace againſt Reynolds, 
h Eafter Term, 37. Elix. Rell 723. 


If the jury find "] RESPASS de clauſo fracto. The defendant preſcribes to have 
| the defendant common. On ifſue thereupon, the jury found, that the defen- 
has common by dant had common there by preſaription, prout, Wc. paying for it 
—— every year a penny to the plaintiff: and, Whether this verdict 
— were found for the plaintiff or defendant? was the queſtion.— 
2 paying forit LEWKNER moved, that it was found for the plaintiff; for the 
© every year preſcription ought to be alledged entirely as it is; and this paying 
222 penny", of the penny is part of the preſcription; for otherwiſe the plain- 
3 a tiff hath not any remedy for it: wherefore he hath failed of this 
with the plain- Preſcription, not alledging it. —SPURLING and HARRIES 7 contra, 


tiff. or he bath alledged as much of the preſcription as ſerves for him; 


Ante, 40 f. 415, and the non-payment of the penny ſhall be ſhewed on the other 
5-Co. 78. b. rt; and the not alledging thereof is not material. And ſo it 
2 C0. 12. . hath been adjudged in the queen's bench, Gray v. Fletcher, ante, 
Raym. 726. 405. And for his rent, the other hath his remedy by diſtreſs ; as 


rx 59. 26. Hen. 8. pl. 5. Wherefore, &c.— AxDpERSON. This is not 


Onflow's N. P. any rent: for rent cannot be reſerved out of a common or other 


. thing which is not in demeſne. But here, Whether the paying 
2. Burr. 461. this penny be a condition precedent or ſubſequent ? is all the 
— doubt.—W ALMSLEY. It cannot be called a rent; for that is 

only out of a hang whereon an entry may be made, unleſs out of 
meſnalty ; as 1. Hen. 4. is; and that is for the poſſibility of the 
eſcheat; and a rent-charge cannot be granted out of a meſnalty. 


But although it be not a rent, yet a diſtreſs may be taken for it ; 


as © 


* 
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' as 26. Hen. 8. is, becauſe the commoner hath a benefit thereby; Lover.ace 
and by intendment it began with the common by agreement of — 
the parties, and it will be hard to prove it to be a condition; and 

if it be a condition it is ſubſequent, and need not be ſhewn by 

the defendant, no more than in the caſe adjudged in this court of 

Poutrel, where an annuity was granted pro con/ilio impendendo, it 

was adjudged, that he needed not ſhew that he gave counſel. 
BrAUMOND. It is a condition, but ſubſequent, and therefore it 

is not requiſite that the defendant ſhould plead it ; and therefore 

he held, that the verdi& was found for the defendant.— Et ad- 

journatur a). | 

(.) This cafe was moved again in Eafter Term, and all ny CovzT were unani- 

moully of opinion, that the verdict was with tbe plaintiff. —Polt. 563. 


Myles againſt Willoughby. c z. 


EPLEVIN. The cafe was, One having a reverſion in fee If executors by 
expectant upon an eſtate for life, deviſed a rent of 41. to one 32+ Hen. 8. 
for life: the tenant in fee dies; and after ſcven years incurred, “. * 9 
the deviſee made his executors, and died. The executor diſ- mag es — 
trained, and avows for that rent. And it was thereupon demur- they muſt thew 
red in law, becauſe he doth not aver that the land remains in the land in the 
the ſeiſin of the tenant, who ought to pay it, or in the hands of e of the 
ſome other who claims by him by purchaſe or deſcent, accord- tag he clan 
ing to the ſtatute of 32. Hen. 8. c. 37.—And ANDERSON and under him. 
WALMSLEY held it dS a material exception; for he ought to Ante, 332. - 

have purſued the words of the ſtatute, which gives him the re- Perk. 627. 
medy, although he needed not ſhew how he was ſeiſed; for that 2. Jones, 6a. 
would be miſchievous unto him, being a ſtranger, who cannot > "oo 162. 
kuow it; but it ſufficeth to ſhew it generally, according to the Lau. 177 
words of tlie ſtatute.—W ALMSLEY ſaid, there was another ex- 
ception, Becauſe he did not aver that the arrearages incurred af- 
ter the death of the tenant for life: for if he in reverſion upon an 
eſtate for life grants a rent-charge, it ſhall not begin until after 
the death of the tenant for life : and although arrearages incur in 
the life of the tenant for life, they be not due. Quod ANDERSON 
2 in the principal caſe, becauſe it appeared upon view 
of the record that it was laid, that the heir of the deviſee was 
ſeiſed in fee, et adhuc ſeiſitus exiſtit, it was held good enough. 
Wherefore it was adjudged for the avowant. 


See 11. Geo. 2. c. 19. f. 22, 


| Bowlſton againſt Hardy, CA 4 

ACT ION UPON THE CASE. Whereas he was ſeiſed of An action for 8 

certain lands in fee, and the defendant was ſeiſed of other duſance will 
lands adjoining, the defendant had made two coney-burrows in _— 
his lands adjoining, and had put conies in them, which increaſed agjoining war- 
to a great number, and went into the plaintiff's land, and de- ren, for damage 
1 his corn, and made it barren, whereby he Ioft the profits of done by conies, 
his land, and therefore brought the action. The defendant pleads, Poſt. 376. 

that the plaintiff's land was late parcel of the manor of D. and that — . 67. 53. 
queen Mary, being ſeiſed of that manor, granted it to Sir Milliam $,C.c,Cotopbs 

1. Roll. Abt. 45. Cro. Jac. 193-229. 3, Burt. 259, 266, 268. 2. Bac. Abr. 613. 615. 2, Will, 52, 


eta, 
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Bowt.sron Petro, and granted unto him to have warren in the ſaid manor, w.: 
b — and that the plaintiff's lands was conveyed unto him, and that de 
| Sir William Pets bargained and fold the manor to the defendant, as 
| and all warrens, &c. thereto appertaining, or accepted and reputed qu 
8 as part of that manor, whereby he juſtifies. And it was here- be 
; upon demurred.— AlL THE JUsSTICEs, without argument, re- ne 
8 ſolved that the plea was ill; for he hath ſhewn a warren in groſs til 
| ' in the patentee, which is not conveyed unto him by the bargain . hi 
| and ſale; for a warren is not parcel nor any member of a manor ; pl 
| but it may be appertaining, but that is by preſcription. But, 
5 Whether an action upon the caſe lay upon this matter? was the 7 
i only queſtion.— Ax DpERSON. The action lies not; for although 
on: hath conies in his land, he hath not any property in them, 
co. Jac. 195, be-:auſe they be fer nature. And to have an action againſt one | 
2-Bac.Abr.614. for damage done by ſavage and wild creatures, wherein he hath 5 
not any intereſt, and they cannot be known whether they come A 
out of his land, is unreaſonable : he who hath the Fe there- 4 
by may well kill them, and they may be ſaid to be his conies F 
when they are upon his lands (a). And if other men have other 
warrens adjoining, againſt whom ſhall the action be brought? : 


Poſt. 876. Truly, againſt none of them.—W ALMSLEY accord. For the pro- 
of the conies is not in any, nor can any man ſo keep them, f 
ut that they will break out of themſelves; which is reaſon that 
none can have them in his own land, unleſs by grant from the king, 
or by preſcription: if otherwiſe, he is uniſhable in a que war- 
ranto; for the queen hath the royalty in ſuch things whereof none s 
can have any property. This cauſe is not like to the caſes put, | 
on the other fide, of erecting a lime-kiln, dye-houſe, or the like; 
for there the annoyance is by the act of the parties who make a 
them; but it is not ſo here, for the conies of themſelves went ] 
into the plaintiff's land, and he might take them when they came { 
upon his land, and make profit of them. None may erect a dove- 
houſe but he who is lord of a manor; and if any other private 
man erects it, it is puniſhable in the leet as a common nuſance ; | 
but no action upon the caſe lies by any private man againſt him | 
who erects it.— Quad ANDERSON et BEAUMOND conceſſerunt. And 
they ſaid, they had ſeen it to be enquired of before the lord Dyer 
at the aſſiſes as a nuſance. And this caſe is not like to other 
caſes which were put of nuſances; for there the tert is by the 
party himſelf who doth it; but here the putting the conies into 
is own land is not any tert, and if there be any wrong it is by 
the conies themſelves, who are fer nature ; wherefore it is not 
reaſonable to puniſh any other. BEeaUumonD agreed with the 
other Juſtices in omni bus. W herefore afterward, by the aſſent of 
Owen alſo, it was adjudged for the defendant. 5. Co. 104. b. 
(a) See 22, & 23. Car. 2. C. 5. ſ. 6. and 9. G. 1. c. 22. 


Cas 22. 5 | Capp againſi Lancaſter. 


EBT. Upon a bill of ſeventy pounds to be paid upon de- 

1 D mand. And foraſmuch as the plaintiff did not — * 

| gy not necer. demand, WILLAMs for the defendant demurred ; for he ſhewed, 
fary wo ſtate any that the demand was parcel of the contract, ſo that the money 

* actual demand. Poſt. 721. Jones, 56, Strange, $8, 


$- Co. 104. b. 


5 5 Was 
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was not due until demanded ; and a demand being requiſite, a Carr 
demand in law, by bringing the action, will not ſerve the turn; _ «gamf 
as 11. Hen. 4. pl. 18, — one is bound to levy a fine upon re- k4xcasrzR 
queſt, &c.— But WALMSLEX, BEAU MOND, and OWEN, held it to 

be well enough; for it is a duty maintenant, and therefore there 

needs not any demand, as in the other caſes; for there the plain- 

tiff had not any cauſe of action until a precedent act done by 

him ; but it is not ſo here. Wheretore they adjudged it for the 

plaintiff, 


The Counteſs of Warwick againft the Biſhop of Coventry. r . 


DEPT upon an obligation. conditioned, That if he paid 151. In what caſe on 
at the feaſt of Saint Michael next following, and 151. annu- 2 bond to pay 4 
ally at the feaſt of Saint Michael, until Hoctinpall (the plaintiff 's a de ane 
chaplain) was advanced to a benefice, that then, &c. He plead- — hall 
ed, that he was preſented to a benefice before the firſt feaſt of Saint be abſolute. 
Michael.—And adjudged to be no plea ; for the firit 151. is to be 

paid, notwithſtanding he were advanced; for the limitation, 

* until he be advanced, &c.“ goes only to the other ſubſequent 


payments, Wherefore it was adjudged for the plaintiff. 
Edmunds againſt Marks. Can . 


EBT upon an obligation conditioned, That if the defendant Aa bond condi. 
— ſhould come to the King's Head, &c. upon the 12th of Oclo- tioned to be at 
Ber, and there ele& two arbitrators, who, with two others to be ſuch a place on 
elected by the plaintiff, ſhall arbitrate of all ſuch ſums which the —_— 
plaintiff hath diſburſed for the defendant, and promiſed to be paid tors, xc. is not 
to the plaintiff by the defendant; that then, &c. The defendant performed by an 
pleads, That upon the 12th of Ofgber he came to the King's attendance at 
Head, &c. and there elected two inhabitants of the faid vill ar- e ie infant. 
bitrators, ad faciendum arbitrium of all ſums, &c. and that the 
plaintiff was not there, &c. And hereupon the plaintiff demurs. 
—And, after argument, 1t was adjudged for the plaintiff. For 
WALMSLEY faid, that the plea was not good; becauſe he faith he Moor, 545- 
came thither on the 12th of Ofober, &c. and he ſheweth not at 
what hour of the day, nor how long time he continued there : for 
it ought to be to the laſt inſtant of the day, and to be there at ſuch 
a convenient time before, that the arbitrament may be made. The 
E alſo is not good, becauſe he doth not ſhew that his two ar- 
bitrators were there preſent. For they ought to be there; for the 
words are, that they together with the plaintiff's arbitrators, 
&c.“ Wherefore, for theſe cauſes, it was adjudged for the 
plaintiff, / | 
| Read again Burley. Carx 8. 
EPLEVIN. The defendant avows the taking by reaſon that Materials for 
he was ſeiſed of a houſe, being the place wHERE, &c. and 2 
let it to Brett for years, rendering 6l. rent; and for rent arrear he for the purpoſe 
of being manvfaRurec, are not liable to a diſtreſs for rent, See S. C. Poſt. 506. 3. Bulſt. 270, 
Co. Litt. 47, Mr. Haryrave's note (12. 1. Salk 250. 1. Sid , 4224 440. L. Raym. 263. 3. Vent. 50» 
130, Prec. Ch. 7. J, Vent. 39. 4+ Burr, 148, 
gYOWS 
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Rza» avows the taking of ſo much yarn, and a horſe; and prays retourn 
egairf averiorum. The plaintiff faith, that he is a cloth-worker, and de- 
| Bunty. livered certain woo! to be ſpun; and the cloth-workers uſed to 
take back their yarn by weight; and becauſe there were no weights 
there, he ſent to the next village for weights; and, in the mcan 
time, the avowant diſtrained that yarn being upon his ſhoulders, 
and the horſe, which he had there to carry the yarn, Upon this 
the avowant demurs. 


WALMSLEY, BEAUMOND, and OWEN, ahnte ANDERSON 
held, that this yarn, being upon the plaintiff's thoulders, could 


Co. Lit. y. a. not be diſtrained, no more than a net in a man's hand; as 6. Rich. 2, 


L. Raym. 385. is; or a horſe whereon a man rides, or which is in a man's hand, 


But WALMSLEY held, that the horſe is diſtrainable. For it 
is not to be reſembled to a horſe in a common hoſtry; for that is 
in favour for the benefit of the common wealth; becauſe a com- 


mon hoſtry is a common place where men are to herbage. But 


if a man put his horſe in the houſe of any private man, he is di- 
(=) A gentle. ſtrainable (a); and it is not material although he be not /evary et 


man's chariot couchant - for the reaſon, that beaſts diſtrainable ſhall. not be di- 


fanding in the trained for rent, unleſs they be levant et couchant, is, becauſe that 
1 otherwife the owner, by intendment, cannot have notice that they 
ry ſtable, ſrem; are there, that he might have them again. Here the horſe was 
to be oiſtraina· put there by the conſent of the owner, and with his privity, But 


ble for tent. if this houſe were a common place for weighing, it wo 1d perad- 


2 =. Y- venture be otherwiſe, r 
1504. BEAUMOND and OwEN 7 contra. For the trade of cloth-workers 


2+ N. Rep. 485. js neceſſary, and to be favoured; and this horſe is not to be di- 
ſtrained, no more than a horſe which carries corn to market, 
and is put into a friend's houſe for the time, he is not diſtrainable. 
(Which WALMSLEY denied.) And where an horſe carries corn 

to a mill, and is tied at the mill-doors — 75 grinding of the 
corn, he ſhall not be diſtrained. Which WALMSLEY agreed; 
becauſe it is a common place, and for the publick weal: but they 
are not alike. eta 
But they all agreed, that the praying the return averiorum, where 
there — one horſe, was 11 4 — they doubted whether this 


fault was of form only, and then it was helped by the ſtatute ofthe 
27. Elia. c. 16. It was therefore adjourned (5). * 


(4) Ir was adjudged that the diſtreſs was not lac ul Poſt 596. 


EASTER. 
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Edwards againft Stapleton. Care 1 
Michaelmas Term, 38. & 39. Elia. Roll 410, 
\ SSUMPSIT, by an executor of a promiſe made by his teſ- 4 plaintiff ca- 


tator. The defendant pleads non a/Jump/it ; and it was © I 

found for the plaintiff, nd — 2 And this . 
being in King ſton, error was thereof brought and affigned, Becauſe preſert of the 
he did not ſhew in court the teſtament in the declaration men- Probate of the 
tioned: whereto it was ſaid, that it was but default of form, which _ 
is aided after verdict.— But all THE CourT held it to be matter . 


of ſubſtance ; for otherwiſe he doth not entitle himſelf to the ac- - 


verſed (a). | 1. Bulſt. 200. 
8 1 . 3. Bulſt. 223. 
Hob. 38. Carth. 6g. 5. Com. Dig. 132. Dougl. 4. in notis. 


(a) This omiſſion is now added on a general demurrer, by 16. & 17, Car, 2. c. 8. and 
4. Anne, c. 16. See 2. Saund. 402. 1. Sid. 249. 1. Mod, g. 


Doctor Barrow againſt Andrew Gray, 8 


OF THE INNER TEMPLE, 
Eaſter Term, 38. Eliz, Roll 521. 


A SSUMPSIT. And declares, Whereas one Hal/hed was ſeiſed in 4, enters into a 
fee of certain land in the county of Hertford, and was bound recognizance to 
in a recouuſance of 10001. to the Jaintiff, and enfeoffed the de- F. and then 
tendant of his land; that the defendant, in conſideration that the _—— _—_ 
plaintiff ſhould aſſign unto him his reconuſance, aſſumed to pay the 5 
plaintiff 801. before ſuch a day; and alledgeth in fact that he aſ- promiſes to pay 
ſigned over the reconuſance, &c. The defendant pleaded non af- B. if be will af- 
ſumpfit; and a ſpecial verdi& found, that, at the time of the reco- 95" the 1 
nuſance made, Hal/hed was ſeiſed of the land ſold to the defendant, ;"$- — 
and alſo of a cloſe called Maltley, and enfeoffed one Hyde of the deration to 
cloſe called FYalkley; and the plaintiff releaſed to Hyde all his right, maintain aſ- 
intereſt and demand in the land called Waltley and afterwards Je. 
Hal/hed enteoffed the defendant ; and the defendant aſſumed ut 1-Roll. Ab. 313. 
ſupra, &c. and that the plaintiff aſſigned the reconuſance to the - Roll. Ab. 40. 
defendant. Et / upon all this matigr the aſſignment of this re- 7AM 233: 
conuſance be a ſufficient conſideration, they found for the plain- — _ 
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tiff. Et /i, &c.—And it was now moved by SNAacc and Gray 
himſelf, that this verdict is found for the defendant. Firſt, That 
a conſideration to aſſign a reconuſance over 1s illegal, and main. 
tenance, and therefore it is no good conſideration, becauſe againſt 
law.—Secondly, That by this releaſe of all his right and demand 
in the land to Hyde, who had part of the land chargeable with the 
reconuſance, the entire reconuſance was diſcharged ; and then it 
could not be aſſigned over; and that the afhgnment over was 
void, and was not any conſideration ;' and that a releaſe of 
all the right in the land is a diſcharge of the recohuſance, al- 
| though it be made before execution ſued. And in proof hereof 
(«)Mich.Term, a precedent was ſhewn in the common pleas, Hyde uv. Morley (a), 
— Eliz. where an audita querela was brought to avoid the execution of a 
_ ſtatute ; becauſe the conuſee, by deed ſhewn in court, had releaſed 
unto him, being then tenant of the land and purchaſor, all his 
right, intereſt and demand in the land: and it was adjudged to be 
a good cauſe of diſcharge.—But all Tux Covurr reſolved for the 
laintiff in both points. And as to the firſt, they held, that the aſ- 
— of a debt or reconuſance to a ſtranger is an illegal and 

void conſideration; but to aſſign it to the terre-tenant, by wa 
A mere poſſibility of diſcharge of his land, is clearly lawful. And as to the ſecond, 
cannot be re- That this releaſe to Hyde of all his right and demand in the land 
__ is not any diſcharge of the reconuſance ; for at the time of the re- 
c leaſe he had no right nor cauſe of demand in the land; for 
— 4 50. the land is not the debtor, but the perſon ; and the land is only 
re charged in reſpect to the pexſon: and here at the time of re- 


GA. 


+ Yelv. 192. 


Shep. Touch. leaſe, being before the execution ſued, he had not any right nor de- 
. mand in the land; wherefore it is not any diſcharge of the reco- 
1. Peer. Will. 74. nufance.—PoOPHAM faid, that he had conferred with the Juſtices 
1 Rep. of the common plcas concerning the judgment cited; and they 
1. Term Rep. did not remember any ſuch 2 : but were of opinion, that 
C. B. 30. ſuch a releaſe was not any diſcharge of the execution. Wherefore 
Ana fee Mr. jt was adjudged for the plaintiff. Vide 25. Af. 7. 45. Edw. 3. 
Hargrave's note pl. 22. | 


(x) Co. Lit. 
265. a4. 
Caur 3. Hyde againſt the Dean and Canons of Windſor. 
Vide Ante, page 557. »* | 


An action lies THE caſe was now moved again: and the ſole queſtion of diffi- 
againſt the aſ- culty was, Whether this action lies againſt the aſſignee for 
bgnee of 2 co. this covenant broken, he being not named in the covenant '— 
venant which WI =p 72 1: 

runs with the T ANFIELD, for the plaintiff in crror, moved, that it hes not; for a 
land, although covenant lies not againſt the executor of the covenantor, not being 
he is not named named; as 48. Ed. 3. pl. 2. and Dyer, 114. d mults fortiori it lies 
2 not againſt the aſſignee, not being named; as Old Nat. Br. 10a. 
Ante, 57. is. But if it be covenanted for him and his aſſigns, it is other- 
x.Roll. Abr. 51h. Wife ; as 25. Hen. 8. Bro. Coven.” 32. Wherefore, &c —But 
96. Pornam, CLENCU, and FExNER, abſente Ga wr, held clearly, 


Dyer, 14. | 
5. Co.16, 24.4. 2. Mod, 269. 1. Bac. Abr. 533. Plowd. 234. Cro. Jac. 128. LI. Raym. 320. 


3. Wood's Cp. 3 6. 3. Will, 29. 387. 3. Burr. 1272. Doutl. 187. 461. 1. Term Rep. 86. 91. 
| | | that 
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that an action of covenant lies againſt an aſſignee in this caſe, al- Fro: 
though he were not named ; for a covenant which runs and refts __ 4 
with the land lies for or againſt the aſſignee at the common law, wix por. 
wa tranſit terra cum onore, although the aſſignees be not named , 

in the covenant : and a covenant hes againſt an executor in every vs 519. 

caſe, although he be not named; unlefs it be ſuch a covenant as 2. Mod. 268. 
is to be performed by the perſon of the teſtator, which they cannot 


perform. Wherefore the judgment was affirmed. N. Br. 146. 
Dyer, 257. per Brown. 
| Harvey againſt Oſwald. C238 4s 


' Trinity Term, 38. Elix. Roll 391. 


FJECTIONE FIRMUE. The defendant claims by a leaſe for The acceptance 
yon from the leſſor of the plaintiff. The plaintiff pleads a phony mona 
condition, that if he aſſigned over any part of his term that his %, — 
leaſe ſhould be void ; and that he had aſſigned rome of his term, be ereach, is not 
whereupon the firſt leſſor entered, and let to the plaintiff. 'The a continuance 
detendant rejoins, that the firſt leſſor, after the condition broken, of theeſtare, ex- 
had accepted rent of him due after the breach ſuppoſed : the gd ey mar 
laintiff ſur-rejoins, that at the time of this accepting of the rent, nature as to be 
e had not any notice of this breach of the condition. And it was equally withia 
thereupon demurred, and argued by BARKER for the plaintiff, and the conuſance 
by TowsE for the defendant ; CLENCH and Porn only being in ee 
court. And CL EN A held, that the entry of the leſſor was not IT — * 
congeable; for by his acceptance of the rent, he hath affirmed him pot. 32. 
to be his tenant after the condition broken, and thereby hath dif- , C. . c 
ö 2 5 . C. 3. Co. 
penſed with the forfeiture. PO HAM ? contra. True it is, when palm. 433. 
the condition is broken, the leſſor hath election to continue the Hard. 48. 
leaſe, or to avoid it; but without privity that ſuch election was in Moor, 426.456, 
him, he cannot make an election. And it appears here upon the —— | 
demurrer, that he had not any notice that ſuch election was in; 4 Ne 
him; and therefore his liberty of entry cannot be taken from him Cowp. 243 
by his acceptance of the rent: which is the reaſon in the books, Dougl. 50. 53. 
that for an entry upon a condition broken, as for waſte, or aliena- 2. Tem Reps 
tion, &c. or ſuch collateral conditions, an acceptance of the rent“? 
after the condition broken is no bar of entry ; becauſe by intend- 
ment he had not any notice of the breach of the condition ; which 
being collateral to his knowledge, no acceptance of his ſhall af- 
firm the leaſe : but if he had taken notice ot the condition broken, 
and had made an acquittance of the rent, it had barred him of his 
entry. But if the condition be of ſuch a nature that the per- 
formance or non-performance thereof lies in the conuſance, a8 


well of the leſſor as of the leſſee, it is otherwiſe. Et adjournatur (a). 
(a) In Trinity Term this caſe was moved again, and adjudged for the plaintiff. Poſt. 572, 


. Shere againſt Dickenſon. Cave 5. 
Michaelmas Term, 38. & 39. Eliz. Rell 490. | 


ERROR of a judgment in the common pleas. And aſſigned, Be- —— 
cauſe the venire facias was awarded upon the roll in this man- lively —_” 
ner, ideo præceptum eft vicecomiti, quod ven. faciat 12. quid fint hic, roll may be 
and a ſpace left for the day of the return; ſo there was not any day amended. 
for the return upon the roll, although the day of the return was 
eRO. ELIZ, PART 11. 2 expreſſed 


— 
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Sung 8 expreſſed in the wenire facias. And it was ſaid that the v enire facigy 
2 ox, Ought to be awarded upon the roll, and to have a day certain; for 
that is the warrant for the writ of venire facias : and if it be not 

dre J. 64. according to it, it is error, and not amendable. And of that opi- 
nion were POPHAM and FENNER. But GawDy held it to be 
amendable. Et adjournatur. — But afterwards the judgment was 


aftirued. | 
ce 6. Goodale againſt Caſtle. 
To charge a CTION for theſe words: Thou art a common filcher, com- 
man with being panion of cut-throats, and a forger of writings.” After 


2232 ff verdi& for the plaintiff, it was moved in arreſt of judgment, that 
ule? Þ theſe words were not actiqnable.— And all the Juſtices held, that 
actionab le. , 
Ante, 166. for all the words except “ and a forger of writings,” no action 
Poſt. $53. lies: but for thoſe words Poyyam and Gawpy held, that the 
1. Roll. Abr. cs, act ion well lay; for the words ſhall be intended of ſuch writings, 
2. Strange, 748. whereof there may be a forgery.—But FENNER & contra for it may 

be of writings, the forging whereof is not puniſhable ; as a church 

book : and forgery ſhall not be intended, unleſs it be preciſely al- 

ledged. —CLENCH abſente, adjournatur. 

See 5. Eliz. 


Gon” Deering againſt Moor. 


m—_ FEXNER, cæteris abſentibus, it was adjudged for the plaintiff. For 
— although it had been a — plea in abatement for the defendant 
Ante 143. 121. to W that the plainti 


* 551. ſo it was ſaid to be adjudged in this court, in one Stowe!/”s Caſe, 
Cant. 6,” Acer, 46b. where in treſpaſs brought the defendant pleaded not 


I. Mod. 102. 12. Mod. 96. 301. 6579. Ld. Raym. 312. 341. Stra. $20. 4. Bac. Abc. bbo. 5. Bac. 
Abr. 200. 3. K. H. 272. Cowp. 219. ö 


Cars 8. Auſtie againſt Maſon. 


To ſay © Thou ACTION for theſe words: * Thou haſt made a forged bond, and 
haſt made a « I will prove it.” The defendant pleaded not guilty. Af- 


| forged bond,” ter verdict it was moved, that the action lay not; for he ſaid not 


is aQionable. that he had ferged a bond: and it may be he was a ſcrivener, and 
might write a Lond, which was afterwards forged, and yet be no 
Nander to him.—Sed non allocatur And it was adjudged for the 


plaintiff, 
c | Kynnerſley againſt Barnard. 
Ns, io ©," HL lary — x54 K. 424. : 
In trover the CTION upon the caſe ſur trover of an horſe, and felling him, 
converſion is and converting the money to his own uſe. The defendant 


> ne 6b confeſſeth that it was the plaintiff's horſe, and that one J. Courtnat 


ic entical thing all:dged to have been found, 1. Burr. 3t. 
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found and delivered him to the defendant, to reſtore upon requeſt ; Sr xxenoruer | 
whereupon he re- delivered him to the ſaid J. Courtnal before the . x 
action brought; ABsQUE hoc that he fold hin, and converted the . 
money to his proper uſe. And it was thereupon demurred ; be- 

cauſe he ought to have pleaded the general iſſue, and he could not Ante, 434. 
traverſe the converſion. —But all THE CovkT held, although it be 

doubted in the books, 27. Hen. 8. pl. 2. 33. Hen. 8. pl. 4 Adu. 6. 

Bro. Action ſur le Caſe,” and Dyer, 121.; yet foraſmuch as in 

this action the ſubſtance is the converſion, and without it the ac- 

tion cannot be founded, that it well might be traverſed : but in | 
regard he hath here traverſed the converſion of the money to his ? 
own uſe, which. is not materially alledged in the declaration, but is 
ſuperfluous ; and by his — hath made it to be part of the iſ- 
ſue ; the traverſe therefore is ill in that point: and the demurrer 
being upon the traverſe, it was adjudged for the plaintiff. 


Blomfield againſt Roſwick. Catz 19, 
Michaelmas Term, 38. & 39. Eliz. Roll 259. 


AUDIA QUERELA. For that he and one May were bound If one of twa N 
to the defendant in an obligation, and he recovered againſt *{ncants 
them in debt, and had May in execution; that May was diſcharged — 

by the ſheriff out of execution; and that afterwards, by another ca- atterwards ſue 
pias, he took Blomficld in execution; whereupon Blomfield brought execution a- 
this audita querela to be diſcharged. ' It was hereupon demurred. Sainſt the other, 
After argument by GoDFREy for the plaintiff, and by RicHarD- MY M025 arte 
SON for the defendant, it was held by PorRAM, CLENCH, and the 3 
FENNER, ab/ente GAwDY, that this was not any cauſe to diſcharge Ante, 10. 478. 
the execution: for if one be in execution, and eſcape de ſon tort Poſt. 573. 855. 
demeſne, it hath been adjudged in an audita querela to be no cauſe s. C «5, Co. 86, 


of diſcharging himſelf ; no more ſhall it be for his companion. Moor, 459. 


It hath been alſo 1 2 7 in this court, in Symp/on v. Boyton, that , Sod. 240. E 
if he eſcape by the ſheriff's permiſſion, and be retaken, yet it is a es 8 | 


good execution for the party if he will; and it ſhall not conclude Cro. jac. 552. 
the party to enforce him to take his remedy againſt the ſheriff : 4 Hob. 60. 
multo fortiori, where two are in execution, the eſcape of the one 2+ Econ. 118. 
, ſhall not give his companion any advantage, and make the plain- 

tiff to loſe his execution, and be put to his remedy againſt the 

ſheriff, who peradventure is nothing worth. ' Wherefore it was 

adjudged for the defendant (a). 


(a) Sed uœre. Vide the S. C. moved again doubted ; and that it was ultimately adjudg- 
and adjourned, poſt. 573, 574. And S. C. ed with Por nau; but 5. Co. 86. ſeems 
Moor, 459. where it is ſaid, that Por nad otherwiſe. 
afterwards changed his opinion, and FEN NI 


Overton againſt Sydal. Care 21. 
| Hilary Term, 37. Eliz. Roll 1042. | 
DEBT againſt an executor for rent reſerved upon a leaſe for A prebend can- 
years. The caſe upon demurrer was, That the prebend of bot bring an ac- 
Tervyn, in the county of Chefter, let that land for years, rendering — — . 
rent; which leaſe was confirmed by the dean and chapter. The cytor of the lef- 
lefſee dies; the executor aſſigus over his term; the prebend re- ſee of his prede- 
figns ; a new prebend is made; and for rent due after the aſſign- ccſſor for rene 
ment he brings debt againſt the-executor of the firſt leſſee ; and, * 


Whether this action lies againſt the executor after the aſſignment 1 3 


. Poſt, 715 3. Co. 22. 24. Moor, 351. 600. Poph. 120. 2. Vent. 209. 1. Sid. 265. Latch, 260, 
Co. Ent. 122. Daliſ. 16. 4. Leon. 17. 2. And. 133. Cro. Jag. 334 % Bulſt. 152, 1. Saund. 240. 
1. Roll. Rep. 366. 2. Saund. 181. 3. Lev, 233. Carth, 128. 2. Com. Dig. 641. Dougl, 461. 
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Ov ren of the term ? was the ſole queſtion.—Gawpy. The action lies 
againſt not; for the firſt leſſee was chargeable, as well by reaſon of 
the poſſeſſion as alſo for the privity of contract; and therefore, 

although he aſſigns over his term, yet, by reaſon of the privity of 

contract, he thall always be chargeable to tlie leſſor for the rent, as 

well for that due afterwards as before; as 44. Edw. 3. pl. 6. and a 

(a) 3. Co.22. cafe lately adjudged in this court between Malter and Harris (a), 
5. S. Mo. 351 Mich. Term, 28. & 29. Elia. But where he is not chargeable, by 


— reaſon of the privity of contract, but by privity in law, by reaſon 


hw, of the eſtate in him, if the privity be transferred, either on the one 

Agreed to be fide or other, the action upon the privity of contract is deter- 

- nM „ mined as where the lefſee aſſigneth over his term, and the leſſor 
C . 2 * 


, aſſigneth over the reverſion, the grantee ſhall not charge the leſſee 
— for the rent due after the aſſignment; as it was adjudged in this 
court, Hilary Term, 36. Elix. Roll 420. betwixt Humble and Gla- 
(5) Ante, 328. wer (6); and as it is, where the privity is removed on the part of 
3- Co. 24 the leflor, ſoit is in this caſe: for the executor here is not charge- 

able by the contract, but by the privity in law, biz. that he hath 
the term; which being removed, the action againſt him faileth : 
Moor, 3:22 for there is not any cauſe of action betwixt them but by reaſon of 
the term which is in him, and his intereſt therein. And /ublatd 
cauſa tollitur cfectus. W herctore, &c.—FENNER accord. The ex- 
ecutor is not party nor privy to the contract, as the teſtator is; 
for he ſhall not be charged but only in the detinet, and not in the 
debet et detinet.— Qued POPHAM conceffit, ſed GAWDY negavuit : for 
in regard he occupies after the teſtator's death, there is no doubt 
but that he ſhall be charged in the debet et detinet.— And then 
FEexNex ſaid, that this charge is by reaſon he hath the term, and 
- not by reaſon of the contract: for no doubt, if the teſtator him- 
ſelf had aſſigned over his term, although he himſelf had been 
chargeable for the rent during his life; yet when he dies, his exe- 
cutors are not chargeable for the rent due after his death, 
The ſame law is here ; when the executor _ over the term 
whereby he was only chargeable, he thall not be charged for any 
rent afterwards due. Here alſo the privity of the contract is re- 
moved from the plaintiff's part; for the plaintiff not being leſſor, 
but his ſucceſſor, he is not party, but privy only in law; ſo the 
executor is only chargeable for the privity in law: wherefore the 
plaintiff cannot have this action againſt him, but during the time 
that this privity, by reaſon of the eſtate, and intereſt in the term 
continues; and therefore the plaintiff, after this aſſignment, can- 
not maintain this action againſt the defendant, —CLENcn accord. 
in omnibus. —POPHAM ? contra at the firſt: for he held, that the 
exccutor ſhould be as well chargeable as the teſtator ; becauſe he 
comes in loco teſtatoris; and as he ſhall —— of every benefit which 
his teſtator ſhould have done, ſo ſhall he be ſubject to every charge: 
wherefore he by his own act ſhall not avoid this action againſt 
him. But afterwards, upon better adviſement, he held, in regard 
the plaintiff is not party to the contract, but only privy in law, 
and the defendant is not chargeable by reaſon of his own contract, 
but by a privity in law, the cauſe of his charge being 8 
the aſſignment of his term, that this action lies not for the plainti 
againſt him. Wherefore it was adjudged accordingly. 


Hampton 
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Hampton againſt Boyer. 8 Cavr 12. 


DET againſt an executor, upon an arbitrament made in the Debt does not 
time of the teſtator. It was demurred in law, Whether it lay lie againſt an 
or no? becauſe the teſtator might have waged his law.—And ad- cuter upon 


0 . 2 d b © 
judged, without argument, that it lay not. DO — — 
time of the teſ- 

tator, Ld. Raym. 248. 1. Com. Dig, 243. 1. Salk. 69. Cowp. 371. 

Meryll againſt Robyns. Cas 13. 


Trinity Term, 26. or 36. Lis. Roll 786. 


ERROR of a judgment given in a wrĩtof entry upon diſſeiſin. The Judgment i 


error aſſigned was, Becauſe the ſheriff returned not the names diſſ:ifin reverſed, 


of the ſummoners or veyors.—And held for this cauſe to be error; 2<v© the ſhe- 


for if there be no ſummons made, the party cannot have a writ of — 8 . 
deceit; et non conſtat de recordo, Ai whom he ſhould have it. names of the 
Wherefore it was reverſed. weyors, 
5. C. Moor,45g. 
3 . — 5. Co. 15. 
Williams againſt Williams. CASE 14. 


Trinity Term, 38. Blia. Roll 740. Hilary Term, 35. Eliz. Roll 597. 


SCIRE FACIAS by John Milliams, as executor of Emma Mi- it a woman re- 

liams, his mother, againſt Williams the defendant, to have exe- covers her dow- 
cution of 2401. damages recovered in a writ of dower. The de- © and damages, 
fendant pleads, that he had brought a writ of error upon this — en 
judgment againſt the demandant in the writ of dower; and aſſigns : | 
for error, Becauſe the recovery was againſt him by default, being which the wo- 
an infant; and that pendente ceo indiſcuſſo, the demandant in the man dies, he 
writ of dower died ; and that he had brought a new writ of error jr. have a writ * 
coram vabis refidet againſt the plaintiff as executor, quod adhrc pen- a itn — 
det; and demands judgment, /i pendente brevi de errore indiſcuſſo, avoid the judg- * 
executionem habere debet. And it was thereupon demurred. ment as to the 

FexnEr. I doubt whether a writ of error lies in this caſe ; be- damages. See 
cauſe the demandant in the writ of dower being dead, the eſtate re- PG prountsy _ 
covered is determined, which is the principal; and therefore the??? 7 
writ of error is determined.—Secondly, I conceive that the error hat 
aſſigned is not error: for dower is favoured; and a feme ſhall not", Com.Dig.169. 
tarry for dower during the minority of the tenant : wherefore a 2.Bag.Abr. 145+ 
recovery againſt him, although it be by default, is good enough. 198. 
(But to this point none of the Juſtices ſpake ; for it came not 
now in queſtion upon this a&tion. }—Thirdly, If a writ of error 
lies, I conceive it to be a good plea; for it is not reaſon to have 
execution of an erroneous judgment, when no default can be aſ- 
ſigned in the plaintiff in the writ of error.—And of that opinion 
was Gawpy as to the laſt point; becauſe there appears not any 
default in him who purſued the writ of error in not 1 
or neglecting to proceed therein: but the default which was, was 
occaſioned by the death of the defendant in the firſt writ of error. 
But if the plaintiff in the firſt writ of error had been non-ſuited in 
the firſt writ of error, or had diſcontinued, or were ſlack in the 
proceeding therein, there peradventure it would have been other- 
wiſe. But as to the firſt point, Whether a writ of error to reverſe 
the judgment for the 2 the principal being determined 4 
: P 3 
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the death of the demandant? Poriam and Gawyp held, that 
this writ of error was maintainable, to avoid the judgment of the 


damages ; for it is as well a grievance as the loſs of the land: and 


if there be a recovery in a real action of the land and damages, and 


5. Co. 11. 
wen, 147. 
1. Leon. 325. 
Show. 13. 
Salk, 60. 205. 
2+ Hawk. 654. 


(5 Vide poſt. 
8. C. 567. 


Cast 15. 


Tell is not in- 
eident '0 a fair 
or market, and 
c2n only exiſt 


by ſpecial grant tot 


from the king, 
or by pieſceip- 
tien; and if the 
toll be un- e⸗ ſon- 
able, the gi ant 
will be void. 


1. Inſt. 222. 

1. Lon. 28. 
Luut. 1776. 1780. 
2. Init. 221. 
Moc, 35. 

2. R. H. 21135. 


2. EM ch. 7. 


(a) LA. Naym. 
1689. 


3. Fl. Com. 235. 


(6 Strang, 471. 
1271. 12 8. 

7 d. 12. 

y. Term Rep. 
660. 


the tenant, againſt whom the recovery is, dies, and the heir, who 
ought to have the writ of error in reſpect of the land, will releaſe 
all writs of error ; yet the executor may ſue a writ of error, to 
avoid the judgment for the damages; for every one who hath loſs 
thall have a remedy to redreſs it. And ſo it was ruled in this court 


in one Nichalſan's Caſe (a), that an executor ſhall maintain a writ ' 


of error to reverle an attainder againſt his teſtator, to the intent to 
be reſtored to the teſtator's goods; although by his attainder he 
had loſt his land, which is the principal. Which caſe Fenner 
ſaid he remembered ; and that it was 5 ruled by the opinion of 
three Juſtices againſt one. But as to the plea, Por HAN held that 
it was a good plea, if it had been alſo alledged that he aſ- 
ſigned erro:s upon this writ of error; otherwiſe it is not any 
plea : for this ſcire — to have execution, &c. is the means to 
compel the plaintiff to aſſign his errors; otherwiſe the plaintiff 
will never aſſign them: and if the plaintiff hereupon afhgns his 
errors, it is well enough for the time, as Dyer, 77, is; otherwiſe 
execution ſhall be awarded againſt him. And it was not any an- 
ſwer to ſay that a writ of error is yet depending (). 
| (a) Antc, 225. under th: name © Marſh's Caſe.” 


Heddy againſt Wheelhouſe. 
Trinity Term, 38. Eliz. Roll 963. 


"RESPASS for the taking of a cow. The defendant juſtifies, 
- becauſe the town of Northampton is an ancient town, and that 
king Henry the ſeventh, in the eleventh year of his reign, granted 

Be mayor and burgeſſes of Northampton unam feriam annuatim, 
to be holden upon the feaſt of Saint Hugh, cum omnibus libertatibus, 
et liberis conſuctudinibus ad hujuſmodi 2 ſpeclant. wel pertinent. 
and ſhews, that at ſuch a fair there holden J. S. ſold that cow to 
the plaiatiff, whereupon he demanded a penny for toll ; and be- 
cauſe the defendant refuſed to pay that penny for toll, he diſtrain- 
ed (e) that cow, as bailiff, for the non-payment The plaintiff 
thereupon demurred in law; and the ſole — was, Whether 


by this grant there be any toll to be demanded? for if it were due, 


it was agreed on both ſides that a diſtreſs might be taken for it; 
and that the defendant, as bailiff, and one of the corporation, might 
well diſtrain for it. —It was argued for the plamtif that toll vas 
not demandable, unleſs by grant from the king, or by preſcription: 
and it cannot be here by preſcription, becauſe it is a fair newly 
created (b) ; nor by grant, for there are not any words of grant of 
toll: and it is not any liberty or cuſtom of common right apper- 
taining to a fair; and therefore it paſſed not by the general words 
cum omnibus libertatibus, &c.—lIt was argued for the defendant, 
that toll is a ting of common right due for the entry of things 
ſold in fairs or markets ; and for the better knowing of the things 


ſold, and into whoſe property they be paſſed :' and therefore by the 


4 


eum 0f lr, an And fron print, Ee. it yl mn 
paſs: and of common right a penny ſhall be paid for ch; unleſs 
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in places where nothing, or a greater ſum, is by preſcription to be —_ 
paid. Vide g. Hen. 6. pl. 45. and 12. Edw. 4. pl. g. - 
PornaM. Toll is not a thing of necetſity, nor incident to R 
a fair ; for there are many places where no toll is paid. If toll — * 4 
had been uſed to be paid, no doubt but that by grant of a fair it win, 10). 
had well paſſed, without the words cum per tinentiis (c) and queſ- Cowp. 47. 
tionleſs alſo the king may grant a fair, and that toll ſhall be paid, (<) Palm. 78.86, 
although it be a charge upon the ſubje& ; becauſe his ſubjects ny — 
(viz. the vendecs) have benefit and eaſe by ſuch fairs: but the = 8 
king cannot appoint a burthenſome toll (4) ; but it ought to be a 4 "rang 
tit ſum, as a penny or twopence, which are the ſmalleſt coins ; Moor, 474. 
or of leſſer, but not of any greater value to charge the ſubject. 3. Edu. 1.c. 31. 
But without grant or preſcription, toll is not of common right to 
be demnded.—CLENCH inclined to that opinion: but becauſe 


the other Juſtices were abſent, adjournatur (e). (e) Thigcaſewas 


moved again in 


Mich, Term, and adjudged for the plaintiff, that the toll was not due nor demandable. Poſt. 591, 592. 


Cadogan againſt Powel. Cat 16, 


FAROR of a ay given in affiſe in Monmouth. The error 10 _— 
aſſigned was, Becauſe Andrew Powel had brought an aſſiſe 0; 
againſt /J/illiam Cadogan and Johm Cadogan de quddam portione deci- the writ ſhall 
marum renovant. de 300 acris terr. in Staveney.—Iſllam Cadogan abate. 
pleads, mel tenant de franktenement tenementorum pradiftorum in viſt Lut. 47. $51. 
pofitorum, et in quereld ſpecificatd named in the writ ; and if not 3. Ha. 6. pl. 35. 
found, mel tort, Sc.— 2 Cadogan pleads nul tori; and the aſſiſe Theol. bk. 11. 
taken, quaad placitum Willielmi Cadogan, finds, quid non fuit altquis © * FA 
tenens corundem tenementorum in viſu recognitorum poſit. et in querela ” n 
ſperificut. in brevi nominatus. Et quod idem Willielmus fecit nul tort, 
Sc. And they further find, that the plaintiff was ſeiſed of the 
tithes, until by the faid John Cadogan diſſeiſed, &c. And there- 
upon judgment was given, quid querens nihil capiat per breve verſus + 
prædictum I illielmum, fed fit in miſericordid ; et quoad J. C. that 
the plaintiff ſhould recover, &c. 

It was aſſigned for error, That the judgment ought to have been 
entirely againſt the plaintiff : for when it was found that there 
was nul tenens nofme, &c. the writ abated in all againſt them both; 
and judgment ought to have been given for the defendant. But 
it was thereto ſaid, that this affiſe of tithes, which is given by the 
ſtatute of 23. Hen. 8. c. of tithes, is well maintainable againſt 
any who takes the tithes; and it is not requiſite to name the terre- 
tenant : and then, although it be found q-]. die impetrationis brevis 
non fuit aliquis tenens eorundem tenementorum, &c. that is to be in- 
tended, quod non fuit tenens of the land out of which the tithes, &c. 
which is not material. And in proof thereof wide 12. Edw. 3. 
* Brev.” 267. 31. Af. 31. Dyer, 84. 

But all 1uE 8 held, that tenementorum in viſus poſit. et in 
gucreld ſpecificat are intended of the tithes themſelves; ar. d of ne- 
ceſſity there ought to be a tenant named, otherwiſe the aſſiſe is 
not maintainable : then the aſſiſe finding that there is not any te · 
nant named, it ought to abate. | | 

u@re, How it can be? For when it is found that he was ſeiſed, 
til by John diſſeiſed, it is therein found that John was the diſ- 


for and tenant; for it ing of tithes, whichare in 0 be 


remained always tenant of them to ery ate and could not 
difpoſe of it as he might of the land itſelf, But notyithſtangung, 


for this cauſe, the judgment was reverſed, 
See 25. Edw, 3. c. 16, 


Pp4 


| 
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c 17. The Earl of Pembroke againſt Sir Henry Barkley. E 


There cannot ERROR was brought of a judgment. Amongſt the errors aſ- | 
. —— — the point in law that the proviſo was not a condition hit 
ö fs fornfatt” was aſſigned. But the Jus rieks and BAROxs would not hear any his 
4 within a en; argument, in regard it had been diſputed amongſt them before the 
5 and an action en judgment given; and, for the greater part, holden to be a condi- 
p the caſs tor di tion, and by their advice adjudged accordingly, 
P ; aa? Bay But now divers other errors were afſigned.—Firſt, Becauſe the 
was and bat action is an action upon the caſe for diſturbing him to exerciſe the 
of ; and it entire office of the keeper of a walk in the foreſt of Frome/ſe/-wood ; and 
damages be gi- ſuppoſing that he was ſeiſed of the manor of Stok-Trifter, to which 
eee manor the office of the „ of the ſaid foreſt appertained; and 
does not demard that he and all thoſe whoſe, &c. time whereof, &c. by reaſon of 
them, it is error. the ſaid office had had, &c. omnia bona et catalla forisfatia 
Ante, 384. within the ſaid foreſt, except bona et catalla forisfatta ſecundum aſ- 
Co. Lit 114. VJſam forete, &c. whereas there cannot be a preſcription to have 
g. Co. 110. omnia catalla forisfatta, &c. and then there are damages demanded, 
and given for a profit, which he could not have. 
A ſecond error aſſigned was, Becauſe the diſturbance is alledged 
that he, 23d December, 35. Eliz. having deputed Milliam I heeler to 
keep Staver-dale-walk within the foreſt, made an affault, and hin- 
dered him to receive the cuſtody of the ſaid walk, ac alia proficua 
(and doth not ſhew what profits) in the ſaid walk emergentia colli- 
gere non permiſit, ſed impedivit (and he ſhews not how the diſturbance 
was). II. Egw. 3. Treſp.” 112. | 
A third error aſſigned was, Becauſe the diſturbance is alledg- 
ed 23. December, per quod @ prediflo 23. December 35. uſq. 10. 
February next following he loſt the profits of the office: and he 
ſhews not any cauſe whereby he loſt the profits from the 23d of 
December, nor that he loſt the profits the ſaid 23d of December; 
and yet damages are given for. that time alſo, where damages are 
not to be given: for it is not alledged that he was kept out from 
the exercifing of the office, nor any diſturbance after the 23d of 
(a) See 2. Bac. December, nor with a continuands (a). | 
Abr. p. S. ard Wherefore for theſe errors and imperfe&ions in the declaration, 
the cafes there and divers others, without regarding any matter in law, it was 
Os awarded that the firſt judgment ſhould be reverſed. | 


| 
. Roſs againſt Moſs. 
{ 
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A promile to ERROR was brought in the exchequer chamber of a judgment 
Fſcharge one given in the queen's bench in an aſſump/it ; where the plaintiff 
A —— declared, that in confideration he would relinquith ſuch a ſuit, the 
quiſing ano. defendant promiſed to diſcharge him againſt all ſuits of J. S.; and 
tber is void. alledges in fact that he relinquiſhed his action; and that the de- | 
Ante, 455- fendant had not diſcharged him from ſugh an action. And here- 
Pol}. 369. ypon judgment was given for the plaintiff. —The error aſſigued 
was, That this is not any conſideration ; for he might PR 
it to-day, and afterwards begin it again: he ought alſo to have 
| averred, that the action which he was to diſcharge was actionable. 
And for both theſe cauſes it was held to be erroneous ; and the 
judgment was reverſed, : 


The 
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The Lord Audley againſt Pollard. _ en 
ECTIONE FIRMA. —It was held by all Tye JusTicts, The entry of a 


Els where a fine was levied with proclamation, and a friend of _— 5 
him who had the right entered to his uſe, to avoid this fine without fine, unleſs be 
his appointment, and the conuſee re-entered, and the five years who has the 
paſſed, that this fine is not avoided, but ſhall bind; for by the rig5 aſſents to 
expreſs words of the 4. Hen. 7. c. 24. a fine ſhall bind, unleſs it —— * 
be avoided by entry, claim, or action of him who hath right there- Ao 23s 

to, within the five years: and it is not ſufficient for a ſtranger to || 
enter, unleſs it be by his command who hath the right. —But „ Co. 186. . 
Ga faid, that the agreement peradventure of him who had co. Lit. 253. 
the right, within the five years after ſuch an entry made in his Poph. 108. 
name, would ſerve ; but an agreement afterwards would not Touch. 21. 


ſerve. Juære. Note. Poru AM ſaid, that he demanded the opi- 
nion of all 8 in Serjeants- Inn about the principal caſe, (a; There muſt 


and they were of the ſame opinion (a). be an actual en- 
try to avoid a fine. Strange, 1086. Dougl. 483. 
See 4. Ann. c. 16. | | 
Eaſter Term, 


39. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Fuſtice. 


Thomas Walmſley, Ey. | 
Francis Beaumond, E/q. Juſtices. 
Thomas Owen, Ey. | 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Morgan again/? Johnſon. Carr 1. 
DEBT upon a bill, which was in this manner: MEMORAN= Id certum ef 
* DUM, That I, Thomas Johnſon, do bind myſelf to. John 99d certum raddi 
*« Morgan to pay unto him all uch monies as my brother oweth 7%. | 
„him. In witneſs whereof, &c.” At the end of the bill under- Plowd. 6. 13. 
neath was written, William, the brother of Thomas John/on, owed worn = ve 
* to Morgan gol.” The plaintiff in his declaration avers, that 1. Roll, A4. 
William, the defendant's brother, then owed to him 4ol. It was pl. 11. 
thereupon demurred; and moved for the plaintiff, that although Hob. 174. 
this bill was uncertain at the firſt, yet by averment and writing g _ 89.5 
under it, it is certain enough; as a leaſe by deed for ſo many years Skin. _ 
25 S. ſhall name: when FJ. S. had named them, it is ſufficient 
and certain enough. And all THE JusT1cEs agreed for the plain- 
tiff, that by the averment the debt is ſufficient, and the deed may 
be referred to a collateral matter; as an obligation to perform co- 
venants within an indenture. Wherefore it was adjudged for the 
plaintiff, 
| Wiſeman, 
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Carr 2. | Wiſeman agzin/t Crow. 
Trinity Term, 38. Eliz. Roll 2302. 

E tenant for gi RESPASS. Upon demurrer the cafe was, Tenant for life, the 
— 1 remainder to Thomas Wiſeman in tail, remainder to 2 
man reco- 13/7/eman the plaintiff in fee. A writ of entry is brought againſt te- 
xe2y,and vouch- nant for life: he vouched Thomas Viſeman the firſt tenant in tail, 
im in re- who voucheth the common vouchce ; and fo a recovery was had. 
inc, ney The tenant for life dies; Thomas Wiſeman dies without iſſue; John 
_ bur M iſeman the plaintiff enters upon the defendant, who ouſts him. — 
we remainder All this matter being diſcloſed in pleading, after argument of the 
in fee. ſerjeants, it was adjudged for the defendant, by the opinion of 
Polit. 70. ANDERSON, BEAUMOND, and Owen. For this recovery is out of 
aoor,690.955- the letter and intent of the 32. Hen. 8. c. 36. and 14. Eliz. c. 8.; 
. for they extend only to reſtrain the recoveries againſt tenants for 
e life only as tenants, which at the common law was a har to him in 
& Co. 4. remainder, and as recoveries alſo where tenants for lite are only 
1. Co. 63. vouched; and none who have the inheritance was party thereto. 
NU Ab. 356. But here, by his voucher of the firſt tenant in tail, the judgment 
Fizot on REV: being given againſt him, that is not to be ſaid a recovery againſt 
2. Peer. Will. tenant for life, but againſt tenant in tail; and he who hath the in- 
783. heritance being party to the record, it binds every other. If one 
z. Wil. 256. in remainder was only aſſenting, and no party to the recovery, it 
N might peradventure be otherwite ; but here it is more than t: 
1 and the common caſe, if tenant in tail bargains and ſells the land, 
x. Term Rep. and a precipe is brought againſt the bargainee, and he vouches the 
XK ;40. tenant in tail, and he voucheth the common vouchee ; there all 
agreed that this ſhall bind all in remainder; and yet there the bar- 
gainee is but tenaut for life.—And AnDERSON ſaid, this very caſe 
was fo adjudged in the queen's bench; and although writ of error 
was thereof brought, and the error aſſigned in this point in law, 
the greater part of the Juſtices of the common pleas and the Ba- 
rons of the exchequer agreed to affiry1 the judgment: but it was 
afterwards reverſed for a point in pleading, and not for the matter 
in law.— But WALMSLEY argued to the contrary ; for the letter 
and intent of the 14. Elia. c. 8. is to reſtrain recoveries againſt 
tenants for life, that they ſhould not bar any but thoſe who are 
party or aſſenting thereto : and he in remainder, who is not party 

to it by voucher, nor aſſenting to it, ſhall not be barred by fi 
a recovery, which the ſtatute reputes to be falſe and covinous, 
and to the prejudice of him in remainder, who had a good and 
rightful remainder ; which was not to be bound by ſuch a feigned 
recovery. And whereas it is ſaid that this recovery is not againſt 
tenant for liſe only, but alſo againſt tenant in tail in remainder, 
that is not material; for the recovery is principally againſt tenant 
for life ; and the judgment is only againſt him for the land ; and 
againſt him in remainder only for the recovery in value: ſo it is 
directly within the letter and purview of the dn, and within 
the intent to. be remedied. herefore, &c.—But, notwithſtand- 


ing theſe reaſons, it was adjudged for the defendant. 10. Co. 


43- Co, Entries, 


Love 
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Lovelace againſt Reignolds. . Caron 3. | 


” 


THE caſe was now moved again.—Andall THE Court reſolved, If ajury find the 
that the verdict was found for the plaintiff, and againſt him plaintiff tas 
who pleaded the 1 For the preſcription is entire, -2mmon by pre- 


and the payment of a penny annually is parcel of the preſcription, 7*Þtion, prout 
and itſhall be intended to be as ancient as the common, and that — _ 
they began at one time. Wherefore, when he preſcribes to have 6-6. year, 
common generally, and it is found that he uſed to have it, paying the verdi& is for 
one penny for it, the common which is found cannot be intended the deſendant; 
the ſame common which he hath preſcribed to have. As in 10. _— — 
Eqdw. 4. pl. 17. preſcription to have common in groſs, evidence parcel 5 
to prove that he hath common appurtenant, doth not maintain the preſeription.— 
iſſue; for it is not the ſame common. If this part alſo of the Ante, 546, and 
preſcription ſhould not be ſhewn for the common, the tenant of the caſes there 
the land ſhould not have any remedy for his penny. And.as to the _ 
judgment cited in the queen's wb there. is a plain difference be- g. Co. -g. 
tween that caſe and the caſe in queſtion.* For there the copy- 1. Burr. 442. 
holder preſcribes to have common in the lord's land, and it was ©9%P- 47- 
traverſed : and it was found that he had common according to his 1 
preſcription. And it was further found, that the copy-holders in 4 

the ſaid manor had uſed to pay to the lord pro eddem communi 

unam gallinam et quinque ova per annum; and adjudged that the pre- 

ſcription was welt plotted: for there were two preſcriptions, the 

one for the commoner, the other for the lord. Wherefore it was 

ſufficient for the commoner to alledge the preſcription for the 

common, and he needed not meddle with the other. And this be- 

ing found is ſufficient; and the finding the preſcription on the 

lord's part is not material, which was the reaſon of the judgment 

there, as PornAu and FENNER affirmed to us. But here the 
preſcription is entire, whereof the payment of one penny 1s par- 

cel, which ought to have been entirel alledged.— And of that 

opinion were POPHAM and FENNER.—W herctore they all agreed 

that judgment ſhould be given for the plaintiff. 


Anonymous. Carn r 


AC ION upon the caſe for theſe words: Thou art a corn- Words import= 
ſtealer,” After verdi& for the plaintiff, upon not guilty ins a theft, are 
RG it was moved, that an action lay not for theſe words. — = 
or it is not alledged of what value; and it might be under twelve — To. 
pence value, and ſo not felony; it might alſo be that the corn pute felony. 
was growing, and ſo no felony.—Sed non allocatur. For the value 
is not material, becauſe the action would lie for calling him der 3 a 
** thief” generally, It ſhall not alſo be intended but of ſuch corn [Ne 
which might be ſtolen, and not of corn ſtanding. Wherefore it 


was adjudged for the plaintiff. - 
Francis Throgmorton's Caſe. | Caxx 5. 


ACTION upon the caſe againſt Francis Throgmorton, becauſe he An action in na- 

procured the plaintiff to be indicted as a common barrator be- tureof conſpira- 
fore the juſtices of peace in the county of Harwick ; and that af- 7. — * 2. 
tet wards he was lawfully acquitted thereof, before AxpERSSwu FR 
ther to be maliciouſly proſecuted z but it muſt ſhew that the proſecution was before a competent ju- 
riſdiftion ; and how it was determined.—Cro. Jac. 553-+557- 2+ Bulſt. 271. 1. Sid. 15. Yelv. 116. 46. 
derange, 114. 691. 1. Hawk, P. C. 348. Dougl.215. 3. Term Rep. 428. 2. _ Rep. 225- 

; an 
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Francs and CLxxen Juſtices, Juſtices of aſſiſe there. The defendant 
neger pleaded not guilty, and found againſt him. And it was alledged 
Top + oat in arreſt of judgment, that the declaration was not good. For he 
hath ſhewn, that he was acquitted before ANDERSON and 
CLEncn, Juſtices of aſſiſe, which is not good; for he cannot be 
acquitted before them as Juſtices of aſſiſe, but as Juſtices of oyer 
Acis, 71. and terminer. And it was held to be an apparent fault by the 

whole Conrt.—AxDERrsoON and REAUMOND held, that the action 
lies not for the matter: for when one prefers an indi&tment, and 
is fworn thereupon, it is to be — that he prefers it lawfully, 
and in zeal of juſtice. And although the other be found not 
guilty, it is not reaſon he ſhould be puniſhed for exhibiting a 
bill; no more than where a hill is exhibited in the ftar-cham 
for matters exammable there, an action upon the caſe hes not, al- 
Avr, 24%. though it be falſe; no more here. But where two or more con- 
T. N. B. 42. f. fpire together to procure one to be indicted of felony or treſpaſs, 
and he is afterwards acquitted, it ſhall be intended by law to be 
maliciouſty done, for which conſpiracy lies; but no action lies, 
- where only one prefers a bill of indictment; for it would be in 
hinderance of juſtice, Wherefore, &c.—W ALMSLEY doubted 
thereof; for the declaration ſuppoſed it to be malitiozz. And there 
is not anv reaſon, if any one, without cauſe, will procure another 
to be indicted, but that an action will he againft him.—Where- 
upon it was adjourned. h 
ca (. Hunt again ſt Singleton. 
5 Ante, Page 473, Cafe 37. 
The 14. Elia. e. "TRESPASS. It was found by ſpecial verdict, that the dean and 
rd 3 chapter of S.. Paul's made a leafe for forty years of an houſe 
rot be pleaded, in Londen; the which houſe was then in leaſe for ten years to a 
Ante, 473, ſtranger. Whether this were a good leaſe, or no? was the queſ- 
3 Co. 66, UYon.—And it was held by the whole Court, without argument, 
Comb. Incum, that it was not a good leaſe, but merely void by the 13. Ez. c. 10. 
314. and not warranted by the 14. Eliz. c. 11. (a) which made leaſes 
Vert. 2.6. of houſes in cities to 4 good for forty years, ſo as it be not made 
This cis in reverſion of any other leaſe. For although this leaſe is to com- 
queſtioned x. mence immediately, yet it is in law a leaſe in reverſion, and there- 
Mcd. 206. but fore within the words of the ſtatute. And the ſtatute here needs 
iis allowed 10- not to be found by the verdiR, becauſe it is a general law. Where- 


— — ag Nag fore it was adjudged accordingly. 


g-—"/ide Doug. 567. 3. Bac. Abr. 330, 331. 349+ 
: (a) See 18. Eliz. c. 17. 


Can 7. Wheatley againſt Chriſtopher Beſt, _ 
In dower, if a DoWIR. The tenant made default aſter default; whereupon 
— — Thomas Beft prayed to be received for his term made to 
ed for his term - | f 
e before the coverture; and he was received, and his term ſav- 
before cover- ed. The queſtion now was, How the judgment and execution 
wre, the judg- ſhall be? For if it ſhould be, quid coat executio during the term, ſhe 
ment ſhall be ſhould not then. have the rent reſerved upon the leaſe. —And all 
mags yer the Juſtices agreed, that the judgment ſhould be entered generally, 
a. be de. that ſhe ſhould recover ſeiſin of the moiety of the land (the land 
I: ve:<id without ouſting the tenant. Co. Lit, 3&- . Pigot on Recov. 162. het 
ing 


20 © -©& 
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being gavel-kind) ; and that the writ of execution ſhould be ſpe- Wasartev 
cial, that the ſheriff ſhould not ouſt the termor, but that he ſhould = 
come upon the land, and demand ſeiſin for the feme; and there- Barr. 
by ſhe ſhould have the moiety of the rent, with the reverſion. 
BEAUMOND faid, that ſo it was done 3. Elix. in his mother's cafe, 
upon a petition of Dower, the reverſion being in the queen. 
herefore THE Cova r commanded to have it to be done ſo in 
this caſe. 
Bradbury again Reynel. Can . 
DEBT againſt him as executor of Tyrre/. The defendant An executer 4 
pleads, that Zyrrel died inteſtate, and that certain of his goods /, remains 
came to the dibads t's hands, and afterwards adminiſtration was nene; though 
committed to J. S. to whom he had delivered the ſaid goods. — f. 1 
PER CURIAM. It is not any plea; for if the adminiſtration had inteſtate to the 
been committed to him, it would not have purged the firſt rt. adminiſtrator. 
So here, although adminiſtration is committed to a ſtranger, in Ante, 102. K. 
regard that he hath once made himfelf chargeable to the plaintiff's 
action, as being exccutor de ſon tort, Sc. he ſhall never afterwards 5. Co. 34 
diſcharge himſelf by matter ex 7 faclo. Wherefore, &c.—Adjour- |: OY 
natur. Et vide 21. Hen. 6. pl. 1. 8. 9. Edw. 4. pl. 4). 2. Rich. Gn 4% 
3 pl. 20. | Carth. 104. 
| 2. Mod. 293. Ld, Raym. 63. Went, c. 14. . Sale, 313. 2. Term Rep. 59g 
See 43- Eliz. c. 8. 


Matthew's Caſe. | ' Care 9. 


DBT upon a leaſe for years made at Northampton of lands in pet for rene 

D. in the county of Northampton. The detendant pleaded upon a leaſe, 
nihil debet, and found againſt him. And it was moved in arrett of Tay be med 
judgment, that the wenire facias was awarded ds Northampton, — * 
whereas it ought to have been from D. where the land lies; but Ante, 499. 
if the leaſe had been traverſed, it ſhould have been from the place , rem R. 
where it is alledged to have been made (a).— IR Court held 238, 2. 
the trial to be good enough; for the debt is due by reaſon of the 
contract, which was at Northampton, Wherefore, abſente ANDER = 
sox, it was adjudged for the plaintiff, _ . 

. (a) Vide note (a) page 260. pl. 46. 

Blunden's Caſe. 


DEBT upon an obligation, conditioned to pay an anquity at Indebtfor v 
the Aununciation of our Lady, or within twenty days after. The 7vity payable xx 


Cast 19. 


iſſue being joined upon a collateral matter, arid found for the eiii 


plaintiff, DxEw moyed in arreſt of judgment, that the original ——— 


was brought the eighth of April; and he alledgeth the breach to be wit was 

at the Annuncialion laſt paſt, which was within the twenty days af- brought the 8th 
ter the feaſt of tle Annunciation, and ſo the aftion brought ee 8 held 
he had cauſe of action. Turf Court held it ta be an apparent no cute oe 
fault; for the annuity was not due until the end of the Twenty aftion had then 
days. WALMSLEY faid, that it hath been adjudged (a), where one arifen. 

makes a leaſe for years, rendering rent at Michaelmas, or within Ante 325- 


twenty days after, and dies after Michae/mas, and within the twen- Moor, 598. 


ty days, that the rent was due to the heir, and not to the execu- OP __ 
tor (5). Whereupon the judgment was ſtayed. f 3. Mod. 195, 
© Comb. $3. 5. Mod. 287. 1. Term Rep. 28a. 


(#) 10. Co, 128. Poſt, 573. (5) See 11. Geb. 2. c. 19. f. 7 , 
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— | this writ the ſheriff returned, that according 
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Casr 11. f F ereby againſt Lurkyn. 


A promiſe to A SSUMPSIT. And declares, that the defendant, in confidera- 
M tion the plaintiff would make à leaſe to him of ſuch land, 
accent cong. aſſumed to pay 20l.; and alledged in fact, that he had let the 
0 land to the delendant for five years; and the defendant had not 
tround an paid him the 20l. The defendant pleaded non aner and found 
aQtion upon. againſt him. And after verdict it was moved in arreſt of judg- 
8. C. Noy, 65. ment, that the plaintiff had not performed the conſideration; for 
he being to make a leaſe, it ſhall be intended for life.— Tu 
CovkrT held, that the promiſe being general to make a leaſe, it 
— be any leaſe, viz at will, which he might determine preſently : 
and it is not any conſideration to ground an action. Wherefore 
the judgment was ſtayed. | | 


ca 12. Willoughby's Caſe. 
| Eafter Term, 39. Fliz. Roll 1250. 


Proceedings ERCIVAL WILLOUGHBY, and Bridget his wife, one of the co- 

upon a writ de heirs of Sir Francis Hilloughby (becauſe Sir Francis Willoughby 

_ ipicie= died ſeiſed of a great inheritance, having five daughters, whereof 

a the eldeſt was married to Percival Willoughby, and not any ſon; 

Winch 71. and the ſaid Sir Francis, _—_ his wife Dorothy, who, at the time 
| 


Regilt. 227- of his death, pretended herſelf to be with child by Sir Francis, 


On j 6, i fit wer fon dl the fe fen fol ten et 


Muth) pi. inhertance deſcended unto them) prayed a writ + vente inc: 


4, Per, Will endo out of the chancery, directed to the ſheriff of Londen, that he 


1 ſhould cauſe the ſaid Dorothy to be viewed by twelve knights, and 


Hargrave Co. ſearched by twelve women in the preſence of the twelve knights, t 
Lit, 8. note (3) ad tra/fandum per ubera, et ventrem mnſpiciend, whether ſhe were with 
for an obſerva- child, and to certify the ſame into the common pleas. And if ſhe 


tion on the na- were with child, to certify for how long time in their judgments, 
— et quando fit paritura. Whereupon the ſheriff accordingly cauſed 
her to be ſearched, and returned that ſhe was twenty weeks gone 
with child; and that within twenty weeks fuit paritura. Where- 
upon another writ iſſued out of the common pleas, commanding 
the ſheriff ſafely to keep her in ſuch an houſe, and that the doors 
ſhould be well guarded ; and that every dav heſhould cauſe her to 
be viewed by ſome of the women named in the writ (wherein ten 
were named) ; and when ſhe ſhould be delivered, that ſome of them 
ſhould be with her to view her birth, whether it be male or fe- 
male, to the intent there ſhould not be any falfity. And upon 
ly he had cauſed her 
to be kept, &c. and that ſuch a day ſhe was delivered of a daugh- 
ter.—NoTE, This writ, and the proceedings thereupon, are 
ounded upon Bracten, lib. 2. fol. 69. and upon the writ in 
The Regiſter, fol. 227. | 


Trinity Term, 

39. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Fuſlice. 
Sir Francis Gawdy, Kut. 
Edward Fenner, Eg. | Juſtices, 
John Clench, E.. | 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 


— 
Williams agatsf Williams. Cars © ; 
HE caſe. was now again argued, and only upon the errors . p 
| aſſigned.ä— THE FIRST Ega0Rk was, That the! recovery was —— | 
| againſt him by default in dower ; and that he, at the time an infant by de- | 
of the recovery, was, an 2 is, within age: for which vide Tear fault, is not - 
Book, 6. Hen. 8. and 17. Edw. 2. pl. 30. Sauver Default,” Brook 1 2 ö 
Abr. 50. Dyer, 104.—T HE SECOND ERROR was, That he was not the parol han ; 
terre-tenant at the time of the action brought, nor ever fince. As not demur. | 
to which, although it be ſaid that he loſe nothing in the land, and Ante, 557 
then he cannot have a writ of error, yet here he loſeth damages; 8 


and to excuſe himſelf from them, it is reaſonable that he ſhould Me% 34% 


Woe ths wrtferat, Ju the To Bud h Lin . u 


Lolden, tat he who pleads „ wn un might have a writ of Co, ll. zu 


error, For although he hath not therein freehold, yet he may C Jac, iu. 
have in reverſion what he may lofe by the judgment; but it is 5 5 
otherwiſe of him who diſclaims. Wherefore, &c. Jo . 


| » Bl, 
GawDY, Juſlce, as to the firſt held it to be error, fora recovery — mT 


2painſt au infant by default differs not from another precipe, In 


Anderſon's Caſe, Dyer, 104. it is ruled after long argument, that a 
recovery againſt an infant by default in another precipe is erro- 
neous. | 

PoPHAM and FENXNER e contra. For FENNER ſaid, that a writ 
of dower was favoured ; and it is not reaſonable that the demand- 
ant ſhould be prejudiced by the tenant's infancy ; for if thereby 
the demandant ſhould be delayed, women ſhould never recover 
their dowers, to have the fruits and benefit thereof, For the te- 
nancy might be in an infant, who never would appear, but ſuffer 
the judgment to paſs againſt him by default, and have it afterwards 
reverſed for this cauſe. —And Poraam ſaid, there was not any 
difference betwixt a writ of dower, and another præcipe. For a 
recovery againſt an infant by detault, is good in both cafes; for it 
would be miſchievous if the demandant, who hath right, ſhould 
be delayed of her right, becauſe the tenant is an infant, and will 
not appear: for if that ſhould be ſuffered, all land whereto ana» ._ | 
ther hath right of action, would be put in an infant, againſt - _ 
whom there could not be had a good recovery; and it is not as miſ- 
chievous on the other fide. For if an infant, having right, loſeth 
it, he may have his writ of right. 

Gawdy ſaid, although it were a greater miſchief, yet it is to be 
ſuffered rather than have the law to be changed, unleſs it be by 
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Wirt parliament ; as, at the common law, le parol demurrera for the non. 
aut age of the demandant, which was miſchievous unto him; and 


crefore the ſtatute of Gloceſter, c. 2. was made to redreſs it: 
and ſo of others, &c.—CLEncn agreed with Gawvdy ; for it 


Wiillams, th 


would be dangerous to compel infants to appear, and plead, who 


know not their own title, eſpecially if they have the land by de- 
ſcent. But if it may appear, that an infant hath the land by pur- 
chaſe, that 1 perad venture would not then be allowed 
him; becauſe the tenancy might purpoſely of covin be put into 
him, to delay the demandant. Wherefore, &c. | 
FENNER as to the ſecond error held, that he might well aſſign 
See 1. Burr, it for error, to diſcharge himſelf of the damages: but the other 
362. Juſtices did not ſpeak thereto. —Sed adjournatur. 


Care 2, | Rivers againſt Oodſkirt. 
Trinity Term, 38. Eliz. Roll 794. 


| rover lies for ERROR of a judgment in the common pleas, in an action fur 


« money in a trover. The plaintiff declared, x. cum pofſeſſiomatus fuit de 
Purſe ut de 40l. in quadam crumend exiſtent. ut boms ſuis propriis, and loſt 
benis prepriie, them - and the defendant tound, and converted them to his own 


though the con- 


verſion be al- Me, in retardationem executions teſſamenti, to the plaintiff's damage of 
ledged in retar- 4Ol. The defendant 2 not guilty; and found for the plain- 
dationem executi- tiff, and the jury aſſeſſed for damages 4ol. and for coſts 20s. 


Di ee; and the plaintiff had judgment accordingly, and thereupon error 


and the jury 
13y find dama- Was brought. 
— thefum I he firſt error aſſigned was, Becauſe he alledgeth not that he was 


laid, and coſts poſſeſſed of a purſe, but only of 4ol. in the purſe, and the converſion 

—— is alledged of both, and damages given entirely for both. — Sed non 
Ow allocatur. For it ſhall be neceſſarily intended; and ſo is 21. Hen. 
1. Saund, 112. 6. in Detinue. | | ADs 
Secondly, Becauſe it is alledged, that he was poſſeſſed of 4ol. 

ut de bonis propriis, and that the defendant converted them in retar- 

dationem executionis teſtamenti; which is contrariant, &c. the goods 

being his proper goods, that they ſhould be converted in retarda- 

tionem, &c. and for this repugnancy it was ill.— And of that opi- 

nion was yore hom and in — thereof relied on 25. Ed. 3. 

pl. 40. and Sales Caſe, 31. Eliz. But all the other Juſtices ? contra; 

for the executor is poſſeſſed of the teſtator's goods as de bonts ſuis 

propriis, and ſo may declare; and yet the converſion of them is in re- 

tardationem executioni; teſtamenti. And this exception was taken in the 

counteſs of Rutland”s caſe in this court, and yet held to be good: 

for theſe words are but ſurpluſage, which do not abate the count. 

The third error aſſigned was, Becauſe he counts but of 4ol. da- 

mages, and the damages and coſts aſſigned by the jury exceed 

(0 10. Co. 116. the ſum whereof he declares; which ought not to be, and there- 
2. Hen. 6. Þl.7- fore it is erroneous: and to that purpoſe, 13. Hen. 7. pl. 16. 18. 
Owen, 45- 5 Hen. 6. pl. 17. and 2. Hen. 6. pl. 7. were cited. —Scd non allocantur ; 

Kelw. 2: for the damages ought not to be aſſeſſed more than whereof the 

Yelv. 45. laintiff himſelf hath counted. But becauſe the fuit might for a 

7. Bult. 49. Jong while have depended, they may be further aſſeſſed and in- 


077mg _ creaſed ; for non con/tat at, the time of the declaration what the 


Salk, 207. coſts of ſuit would amount to. But if the damages and coſts had 


Cro. Jac. 297. been entirely aſſeſſed at more than are mentioned in the declara- 
See the caſe of tion, it had been ill; for nen conſtat but that the damages exceed 


'Sandiford: e. e damages mentioned in the declaration (a). Wherefore it was 


— Ad judged accordingly, and the firſt judgment affirmed, 


Web 
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Web againſt Poor. Cart 3. 
ACT ION for theſe words: I will call him in queſtion for In flander it ig 


« poiſoning my aunt, and I make no doubt to prove it.” — Hot neceflary 
Alfter virdi for the plinti® it was moved in arreſt of judgment, — tl 
that the words were not actionable ; for it is not any direct affir- plaintiff hould 
mation that he poiſoned his aunt. Sed non allocatur ; for it cannot attually have 
be more direct when he faith, © He will call him in queſtion,” and happened. 


% maketh no doubt to prove it.” Secondly, it was alledged, that — f 


the action lies not, becauſe it is not averred that his aunt was poi- . Ren Abr 
ſoned; for otherwiſe it is not any offence. Sed non allocatur; for 5. 3 
his credit is impeached, although he never did any ſuch fact; as Cro. Jac. 331, 
to ſay, * that he was perjured in this court,” although he never 489. 


were ſworn, is actionable.— Wherefore it was adjudged for the. dr 


plaintiff. 4. Bac. Abr. 
301.599. $13» 
Yielding againſt Fay. | C43 4. 
Trinity Term, 36. Elix. Roll 948. 


ACTION upon the caſe againſt the defendant, as parſon of It is a goed 


Quarleys in the county of Southampton. Whereas within the cuſtom that the 


. { ; h ; 7 . . | 
ſaid pariſh there is a cuſtom, that the parſon there, at all times of — — 


the year, had uſed to keep within the ſaid pariſh a common bull for the uſe of the 
and a common boar, for the common uſe of the kine and ſows of pariſh. And to 
the pariſhioners at any time, guandocungue neceſſe fore?, for the in- an 2 ion for 
creaſe of calves and pigs within the ſaid pariſh ; that the defendant, „ _ _ 
being parſon there, tor three years " not kept any bull or boar ALONG 
there; by reaſon whereof the plaintiff, being an inhabitant there, gte. 

had loſt the increaſe, &c. The defendant, proteſtando that there is not 1. Roll. Abr. 
any ſuch cuſtom, pleaded not guilty. And thereupon the plaintiff 199. 559. 
demurred ; for in an action for a n-n-feaſance, not guilty, it is not 2 585. 
any plea; for there be two negatives, which cannot make an iſſue, {;: “ 
no more than two affirmatives; 32. Hen. 6. pl. 23. But in an pull. N F. 73s 
action for a mis-feaſance it is otherwiſe. And of that opinion Dougl. 207 
were THE COURT ; and that it is a good and reaſonable cuſtom ; | 

and that every inhabitant who hath prejudice by the not keeping 

of the bull or boar, may well maintain his action. M herefore it 

was adjudged for the plaintiff, 


Sedburrough agaia/t Raunt. Cart 3. 
Michaelmus Term, 38. & 39. Eliz. Roll 1589. 


ERROR of a judgment in the common pleas in debt upon u In debt. if an 
ſuminformatus. — The erroraſſigned was, That the defendant, at ane your 7 
the time of the judgment, was within age, and appeared by attor- ,; — 
ney, whereas he ought to have appeared by his guardian. And upon judgment may 
two ſcire facias two nihils were returned; whereupon it was prayed, be reverſed atier 
that, for this cauſe, the judgment might be reverſed. —And.by bis full age. 
Gawpy and FENNER (ceteris Fuſtit:ariisabſentibus) it was therefore 1· Ro. Ab. 287, 
reverſed. For Gawpy ſaid, if he were within age at the time of por 5 3 bg 
the judgment given, although he were not ſo ar the time of the pe» 4. 
error brought, it is reverſable, and is triable per pas; and net like 5 Cem. Dig. 


CRO, ELIZ, PART 11, g to 199. 
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Sconrnnoven to an error upon a fine, or a ſtatute acknowledged by one within 

— 1 for they are not reverſable but by inſpection. But here, in 
Co. Lit. 380. b. regard the defendant made default upon two vihils returned, it is 
1. Sid, 322. not now triable, but it is a confeſſion.— Wherefore it was for this 


cauſe reverſed. 


ca 6, Bradſhaw againſt Eyre. 
| Hilary Term, 39. Eliz, Roll 532. 


Tf 4. has a TPRESPASS de clauſo fate in Abney. The defendant pleads, 
3 That long time before, &c. one Nicholas Bagſhaw was ſeiſed 
want in the lands Of the place WHERE, &c. in fee; and that one Godfrey Fuljamb 
of B. ard was ſeiſed in fee of an houſe, and twenty acres of land in Abney 
conveys it to B. aforeſaid; and that the ſaid Godfrey Fuljamb, and all they whole 
3 « eſtate, &c. have had for him, his farmers and tenants of the pre- 
extinguithed by Miſes, common in the ſaid place wHERE, &c. for all their beaſts, at 
the unity of all times of the year, as to the ſaid tenement appertaining ; and 
poſſeſſion ; but that the ſaid Godfrey Fuljamb infeoffed of the ſaid tenement the laid 
—— — Nicholas Bagſhaw ; and that afterward the ſaid Nicholas Bag /haw 
— e oed let unto the defendant the ſaid houſe, and twenty acres of land, 
« therewith,” With “ all commons, profits, and commodities thereto appertain- 
it is a good ing, vel occupat. wel uſitat. cum prædicts maſſuagios and thereby 
grant of a ew juſtifies the putting in of his cattle to uſe the common, &c. It 
— was thereupon demurred ; and the matter in law was only, Whe- 
Poit. 794, ther this common, being extinct by the unity of poſſeſſion, may be 
e revived by any of thoſe words? or, Whether it may not enure as a 
Hob. 131. 235. new grant of common for ſo many years '—And by Gawpy and 
190. FENNER (PornHan and CLENCH ab/entibus) it was held clearly, 
Co. Lit. 122. that this common was extinguiſhed by the unity of poſſeſſion, it be- 
+ _ 37: ing common 1 and cannot be revived again, although a 
3 feoffment had been made of the land. Gawpy ſaid, that fo it is 
Show. 550. of common appendant and, as to this purpoſe, there is not anydif- 
4. Mod. 365, ference betwixt them. But they held, that by the words of the 
Carth, 342. leaſe, ** of all commons, profits, &c. occupied or uſed cum meſſua- 
— 2 « gio, &c.“ it is a good grant of a new common for the time: 
2. Vern. 2 90. for although it were not common in the hands of the feoffor, yet it 
* Ld. Raym. is qua/i common uſed therewith ; and although it be not the ſame 
1225. common it was before, yet it is the lite common. But becanſe 
there was not a ſufficient averment that this common was uſed by 

the leſſee at the time of the leaſe, it paſſed not. And it was there - 


fore adjudged for the plaintiff. 
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Carr 7. Wiſeman againſt Gennings. 
Trinity Term, 48. Eliz. Rell 505. 


2 — * PON a ſpecial verdict the caſe was, that 4. tenant for life, re- 
_— for U — to B. in tail, remainder to R. in fee : A. ſuffers a 
life, who vouches common recovery with voucher to B; A. dies; B. dies without 
the remainder- iſſue. Whether R. ſhall avoid this age by the 14. Eliz. c. 8.! 
. — was the queſtion (43). POP HAM. It ath once been here 
* nd the adjudged a good recovery to bind the remainder in fee, 
remainder in fee. Notwithſtanding the 14. El/iz. c. 8. And being brought into 


3. c. Ante, 362. the exchequer-chamber, all THE JusT1cEs agreed with the 
8 3. Com. Dig 235. 10. Co. 44. 2. Bac. Abr. 643. 1. Term Rep. 742+ 
) See 14. Geo. 2. c. 20. ſ. 


© ww — — — — 


U ²˙ WU Tie Ee IILANEA. e..* 


judge 


_—_ 


ed not; for it is per ſcriptum ſuum factum, &c. convenit, &c. and Poſt 737. 


be factum without thoſe circumſtances.— THE CobRx faid, if this Pe 6 
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adgment for the matter in law; but reverſed it for the form. Wrerman 
—And to that opinion the WHOLE COURT now agreed, and ap ainſt. 
would not hear anv further — in this caſe. Wherefore Gies. 
it was adjudged for the plaintiff. 
Southwel again/t Brown. "Pi 
Michaelmas Term, 35. & 36. Eliz. Rell 141. : 


COVENANT: The plaintiff declares, that the defendant, per A declaration in 
ſcriptum articulorum, betwixt the ſaid defendant on the one covenant that 
rt, and the plaintiff on the other part, convenit, &c. After ver- the deſendant 
i& it was moved in arreſt of judgment, that the declaration was ad wh. eve 
not good; becauſe he doth not alledge that the writing was /i- without ſaying 
xillo defendentis ſigillatum. But GLANYVILLE moved, that it need- fgillar. is bad. 


therefore the ſealing and delivery ſhall be intended; for it cannot 2 _ 
word fafum were in, it might peradventure be good for the rea- 3. Lev. 348. - 
ſons before alledged: but becauſe, upon view of the record, it ap- 7+ Salk. 147. 
red that this word fafum was left out, and it was only as it is Ld. Nm. 307. 
fore recited, it was adjudged for the defendant, that the declara- _ 1043. 
tion was not good. Stra. $14. 


John Rogers againſt Gravat, Parſon of St. Pulcher's. Cas 9. 


ACTION for theſe words: Thou art a witch and a ſorcerer.” * — _ 
After verdict it was moved, that the words were not action- ora you 26 
able. But THE CouRT reſolved ? contra. For Gawpy faid, if he actionable, 
witcheth men ſo as they die, it is felony (a); and if he uſe witch - without ſhew.- 
craft in any other manner, he ſhall ſtand upon the pillory: ſo, in ing ſpecial da- 
every reſpect, it is a ſlander, and a yur cauſe of action. Where- Ane 
fore it was adjudged for the plaintiff, ai. 3 
Cro. Jae. 531. 1. Rell. Abr. 44, 45+ Jones, 325. 3. Lev. 394 1. Hawk. FP. C. ch. 3. 
(a) Vide 1. Jac. 1. C, 12. repealed by 9. Geo. 2. c. 5. 


Gervis againſt Hallewel. | Casx 10, 


PROHIBITION. A ſentence in the ſpiritual court at Litch- The king may 

field was had againſt the plaintiff, who afterwards appealed to grant a commiſ- 
the Arches, where the ſentence was affirmed, and adjudged again/? 992 of review, 
the plaintiff : whereupon he ſued a commiſhon to the delegates, — — ® = 
and the matter was re-examined, and ſentence then given for the _ — 8 
plaintiff, And thereupon another commiſſion was ſued forth to ſentence of the 
re-examine this matter. And now a prohibition was prayed to *lcgarcs thall 
ſtay this: for it was ſaid, that by the 25. Hen. 8. c. 19. it is ap- orgs 
pointed, that a ſentence before the delegates thall be final; and wo 
then this ſecond commiſſion is not well awarded. But it was 2 
thereto ſaid, that the queen hath by law an abſolute power to ey 
grant commiſhons to re-examine, which is not reſtrained by the 2. Ro. ab. 23% 
25. Hen. 8. c. 19. and that it hath been fo ruled before theſe 6. Co. 18. 


times.—Of that opinion was PoPHAM, but, becauſe it was a new 2. aft. 602. 


caſe, they would adviſe thereof. — | 
3 Comb. 356. 4. Bac. Abr. 250. 
Rogers against Bird. | Care 11. 


DEBT upon an obligation. The defendant pleads to iſſue, and An error in the 
: © It was found for the plaintiff. After verdict it was moved tum of the ge- 
in arreſt of judgment, that the venire facias was returnable die Sab- 3 
ter verdi, if properly awarded on the roll. — Ante, 433. 2. Ld. Reym. 1064. 1. Term Rep. 283. 


Q q 2 bath 
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Roc ns BGathi poſt Oftab. Trin. and the 4i/tringas iſſued bearing date the 
22 ½% day after craſtins Trinitatis, and trial had thereupon. —And be- 
bio. cauſe it was without warrant, being before the return of the venire 

facias, it was therefore ill. But becauſe, by the roll, the venire 
facias was awarded returnable craſtins Trinitatis, which is the war- 
rant to make the ventre facias, and was well awarded, and it was 
'the default of the clerk, who did contrary to the roll, it might be 
well amended. Wherefore it was ruled that it thould be amended 
according to the roll. And the plaintiff had judgment. But Pop- 
AM ſaid, if the trial had been upon the wenire facias it was erro- 
neous, and had not been amendable. Jide 7. Edw. 4. pl. 15. 
2. Rich. 3. pl. 11. 
| Eazy 24 Harvie againſt Oſwel. 
Ante, Eaſter 39. Eliz. Page 55 3. Caſe 4. 
on a condition THE caſe was now moved again.—FENNER, Fuſtice, held, thay 
to re-enter for the plaintiff might well enter, notwithſtanding his acceptance 
nn of the rent ; becauſe he had not any notice of the breach of the 
On "=: condition. As 4. Ediw. 3. Releaſe” 11. tenant infeoffs his ſon 
a ſubſequent and heir, and dies; the lord accepts the rent from the heir, not hav- 
day willdiſpenſe ing notice of the feofiment, yet he ſhall have his arrearages and re- 
with a breach of liefs. So 2. Rich. 2. tit. Attirument,”' where a feme grants a rever- 
* fon, and takes the grantce to baron, the tenant pays the rent unto 
372 him, not knowing of the grant, this is not any attornment. The 
Moor, 456. condition alſo being collateral, the acceptance of the rent is not 
3. Co. 64. any bar.—GawDy, Juſficc. There is not any difference betwixt 
Co. Lit. 211-b. a condition annexed for non-payment of rent and any other con- 
7. Roll. Abr. dition; but, in both caſes, if the leſſor accepts the rent which is 
> "4 . due after tlie condition broken, it diſpenſeth with the condition 
Cowp. 243. broken, if he had any notice at that time of the condition broken; 
247. but here, becauſe he had not any notice of the condition to be 
Dousl. 5 broken, as it is confeſſed by the demurrer, and by poſſibility he 
could not take notice thereof, it is not any diſpenſation with the 
condition; and therefore no bar to his entry. But if the leſſee 
had aliened parcel of the term, and the leſſor had accepted the rent 
from the alience, that would have affirmed the leaſe; for thereby 
he took notice of the alienation, Wherefore, &c.—Popnan 
continued his opinion as before.—And thereupon it was adjudged 
for the plaintiff, 


Cart 13. Bate againſt Rookwood. 
Eafter Term, 39. Elix. Roll. g7. 


© Thou art a ; . . - 
y RROR of judgment in the common pleas, in an action for theſe 
3 — E words:“ The art a forſworn fellow, for by thy falſe oath thou 
actionable, ex- hatt hanged as true a man as thyſelf.” The error aſſigned was, 
cept by tubſe- That theſe words were not actionable.— But all THE CourT held 
— quent wor je the contrary ; for although the firſt words, “ a forſworn fellow,” 
—— will not maintain an action; yet when he declares, that by his 
would be perju- falſe oath he lad cauſed a man to be hanged, that cannot be in- 
51. tended but to be a falſe oath judicially taken in evidence againſt 2 
Ante, 135. priſoner. And the words © thou haſt hanged,” ſhall be conſtrued 
As 336-234» to be, thou haſt cauſed to be hanged.” herefore it was award- 
ed, that the judgment ſhould be affirmed. 


Axor us 
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ANOTHER EXCEPTION was taken: Becauſe the declaration Br: 
was, gu propalavit quædam ſcandaloſa ver ha, prout in his Angli- againſt 
canis verbis ſequent. viz. © Thou, &c. and it may be the words were Roox wood, 
ſpoken in another language, which they who were preſent un- How flanderou; 
derſtood not; and then there is not any cauſe of action, as it — 4 vir 
hath been adjudged before theſe times. — Sed non allocatur. For it — 8 
ſhall be intended, that he ſpake Anglicana verba. And the words, Poſt. 64 ;- 
prout in his Anglicanis verbis ſequent. is tantamount as if he had 1. Ro. Abr. 36. 


ſaid, hac Anglicana verba ſcquentia, Wherefore it was adjudged, on 


ut /upra. EY 
IM Blumfield azainſ/t Roſewith. F 


| Ante, Eaſter term, 39. Eliz Plac. 10. 


1] HE caſe was now moved again, and recited to be ſuch : May , Itjudgment 
and Blumfield were obliged jointly and ſeverally to the de- in debt be ob- 
fendant ; he ſues them ſeverally by — bills, and had judg- tained againt 
ment againſt them ſeverally, and afterwards ſued a capias ad /a- tus joint and 
tisfaciendum againſt May, who waz taken in execution, and the ſhe- ___ pre 
riff ſuffered him to eſcape; and afterwards he ſued execution — 8 —— 
againſt Blumfeld, who, being thereupon taken, brought an audita and efcap:s, 
querela, compriſing all this matter: and, Whether it lay or not? was whether <ecu- 
demurred in law.—Gawpy and FENNER held, that the execution von can be had 
was well ſued againſt the plaintiff. For the difference will be, _—_ wha 
where one is diſcharged out of execution by the act of the party $ C. Ante, 4-3, 
himſelf, to whom he was indebted, as by a releaſe or making him 555. 
his executor, or the like; and where one is diſcharged by his 5. co. 86. b. 
own act, or the act of a ſtranger, as by the ſheriff's permitting No, 29. 459- 
him to eſcape : for in the firſt, it is a diſcharge tor both; bur it 3 332 
is not ſo in the laſt. And if one of them die in execution, it is — 6 
not any diſcharge for the other. And if they were ſued by one 1. Roll. Re . o. 
original and ſeveral præcipes, yet he might have had ſeveral! capias 1. Ro. Ab. 896. 
ad ſatisfaciendum againſt them; and ſo both ſhould be in execu- 2: Bae. Abr. 
tion at one and the ſame. time; as 29. Heu. 8. is. And although 35% 
the entry upon ſuch a record is, quod wnica fiat executio, yet that 
ſhall be intended to be an execution with ſatisfaction. But 
when they are ſued by ſeveral originals, or by bills, as this cafe 
is, there is no queſtion but that ſeveral executions might be 
ſued. Wherefore, &c.—Pornam conceived, that the plaintiff 
ſhould be relieved : for the obligee hath taken againſt his compa- 
nion as*great ſatisfaction as poſſibly he might have; for he bein 
in execution and diſcharged, no new execution might be wainkt 
him of his body, goods, or land, &c. And becaaſe it is an execu- 
tion with fo great ſatisfaction as may be, the other ſhall not be 
charged. But 1 agree, when the one 1s in execution, that the other 
may be taken in execution, when they are ſued by ſeveral origi- 
nals, or bills; for non conſtat Curie, that it is all one debt: but 
when they be ſued by one original and ſeveral precipes, I doubr, 
that when the one is in execution by a cabin, whether the other 
might be taken by another capias. For it appears to us upon the 
record, that all is but\for one debt; and the entry of the record is, 
wad unica tantim fiat executio. And it is clear, that if one of them 
taken by a capias aa ſatisfaciendum, a fieri facias or elegit cannot 
be awarded againſt the other; and ſo is 4. £dw. 4. pl. 38. 5. Edw. 
4. Pl. F. Et adjournatur (a). 
4) Int : 22 2 , . 
in —— —— . 8 0 
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* Morgan againſt Wye. 
Trinity Term, 36. Elix. Rall 1094, 


Tf the ſheriff re- ERROR in the exchequgr-chamber of a judgment in the queen's 
— E bench. The error aſſigned was, — Go venire acne was 
has been award. 2Warded to the coroner for conſanguinity in the ſheriff, and it was 
ed to coroners, Teturned by the coroner, and afterwards a tales was awarded, and 
it will be error. it was returned by the ſheriff. And it was tried, and a verdi& 
Poſt. 586. given, and judgment.—And for this cauſe held to be erroneous, and 


Yelv. 15. not aided by the 32. Hen. 8. c. 30. or 18. Elix. c. 14. (a). Where- 


. 5 fore the judgment was reverſed. 
() Sed vide 21. Jac. 1. c. 13. 
Trinity Term, 
39. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Knt. Chief Fuftice. 
Thomas Walmſley, E/q. 1 
Francis Beaumond, F/q. Juſtices. 
Thomas Owen, E). 
1 | Willis againft Stroud. 
nn C TIN upon the caſe. Whereas the defendant recovered in 
malicicuſly ſu- - this court againſt the now plaintiff in debt, of which 
ing out aca. ſa, judgment the plaintiff now hath brought error in the 


eme + eres queen's — * and by reaſon thereof the record was removed 
tr de into the queen's bench; that the defendant notwithſtanding, well 
where the ca. ſz. knowing thereof, had taken forth here at JY:/tminfler a capias ad 
was ſued ost, or ſatifuciendum directed to the theriff of Dor/et, by reaſon whereof 
where the party the plaintiff at D. in the county of Dorſet, was taken in execution. 
— agg The defendant pleads to iſſue, and it was found againſt him. And 
— ths. 1. b. 2.2, it was now alledged in arreſt of judgment, Firſt, That the action 
Dyer, 38. 45. is not well brought in Zddleſex ; tor the tort was in the county of 


7. Lev. 114. Dorſet, by the taking him therein cxecution,—W ALMSLEY, BEAU- 


236. MOND and Owen held, that the bringing of the action in Middle- 
= os 20. ſex was well cavugh ; for the ground of all the tort is the ſuing 
Tone, 171. out of the capias, which was here in Middleſex. But W aLm- 


— Fo SLEY held, that die action lay not, unleſs it be alledged, that it was 


Strange, 775. purchaſed in an undue manner by fraud between the defendant 

. w_ and others, and without notice of the Court; for if it were grant- 

A * by the Court, he is not puniſhable. But BEAUMOND and 

Owrx he'd, that the action well lay; becauſe it is alledged, that 

he, maliciouſly intending to charge him, had purſued this writ, 
&c.—ANDERSON ute, adjournatur. | 


Wyrhers againſt Rooks and Smith. 


REPLEVIN. The parties were at iſſue. Rooks afterwards died. 
And it was ſhewn to the Court, and moved, Whether the 


CAS 2. 


In rep/evin a- 
gainſt two, if one 


ol them die aſter hole writ ſhould abate, or not?—The opinion of all THE 
ive joined, Vet Coukr was, that it ſhould not abate, but ſtand good for 


the 
* 
11 
* 


the action ſhall 


ſurvive —Ante, 145 Poſt. 625 · Cro. Jac. 17. 1. Com. Dig. 57. 
; * a ” 


* 


* r Fs Wwe —_ wy} 
& 


another judgment: and it may be ſhe had adminiſtered all the %. 
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the other. And WaLMsLEY faid, he had known it to jp" 
have been twice ſo adjudged in his time. Wherefore, &c. 1% n 


Vide Dyer, 175. 4. SMITH, 
Ses 17, Car. 2. c. 8. and 8, & 9. Will. 3. c. 10. 
Pilkington againſt Dalton. „ De 


DEBT: Upon a ſpecial verdi@ the caſe was, A parſon made a An executor 
leaſe for years, rendering rent at Michaelmas, or within a month cannot recover 

after. The leſſee enters; and the leſſor dies within ten days after 110545 nen of 

Michaelmas : Whether the executor hath any remedy for this rent? jv bc 

was the queſtion.—And it was ruled, that he had not; for the rent due before his 

was not due in the teſtator's time, nor until the end of the month. death. 

And in ſuch caſe it hath been adjudged, that ſuch rent belongs to Ante, 565. 

the heir, where it is reſerved by a lay perſon, and he dies after 10. Co. 128. b. 

Michaelmas, and before the month ended. Wherefore it was here 8 * 

adjudged accordingly (a). | ky Sane ate, 
(a) By 11 Geo. 2. c. 19. f. 15. where payable, his executors or adminiſtrators may 

any tenant for life ſhall die before the day recover the rent in proportion to the time 

on which any 1ent determinable by the elapſed, 

death of ſuch tenant for life ſhall become 


Ordwey againſt Godfrey. Ca 4. 
Eafter Term, 39. Ex. Roll 1433 


GCIRE FACIAS againſt an adminiſtrator to have execution of a To a ſcire faciat 
judgment againſt the inteſtate. The detendant pleaded, aud againit an admi- 
nulla habet bona que fuerunt inte/tati tempore mortis ſuæ in manibus nittratot on a 
furs ad miniſiranda, nec habuit die impetrations brevis, nec unzuam poſtea. yg $99 
It was thereupon demurred. And held by all THE COURT, that it cannot plead 
was not any plea; for a judgment cannot be anſwered without ple udn, 
= in paying debts upon ſpecialties, which is not _— — IE”. 
ration to bar the plaintiff; or, as ſome ſaid, it may be ſhe had 4. Co. 92. b. 
paid debts upon a ſtatute or recogniſance which are not allowable 5: Co. 28. b. 
againſt a judgment. But Ax DpERSON denied it; for there is not zr. 3 * 
any priority of debt upon record, unleſs in caſe of the queen's Sales 56. 
debts, which is firſt to he paid: and here the defendant ought to Raym. 230. 
have pleaded ſpecially how ſhe had adminiſtered, WU it 2. => 44 
was adjudged for the plaintiff, 88 


1, Salk. 296, Ld. Ray. 3. Sed vide Allen, 48. 4. Mod. 296. where this caſe is denied to be lav 
Sec alſo Went. 137. and Skin. 56: : 


Wolley againſt Bradwell, and his Wife, Executrix of 


Sir Thomas Manners. _ ; Cain 5, 
THE defendant pleaded outlawry in the teſtator, 29. EAz. nat In an action by 
reverſed. And it wss thcreupon demurred. an executor,it is 


no plea to ſay 


HEeRN, for the plaintiff, moved, that it was not any plea; becauſe 1 
(admitting it to be a 5 it ſhould be in regard he wie, being — — 
outlawed, could not have any goods but they appertained to the Pot. 35r. 
2 and then the executors might not have any goods to ſatisfy. Brownl. 55. 

ut that is not ſo ; for the teſtator might have a debt due upon a Hurt. 53, 54. 
contract, which is not forfeited ; or it might be, that the teſtator Swinb. 366. 
deviſed lands to be ſold by his executors, which are ſold ; money 4+ Vern 184. 
s aſſets in their hands: and in 3. Hen. 6. pl. 17. & 32. it is holden 


do be no plea. 
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Worrey And of that opinion were WALMSLEY and Qwex : for a per- 
1 ſon outlawed may well make a will, and have executors, and the 
executors may have aſſets to ſatisfy over and beſides the goods 
forfeited to the queen; as in the caſes before put, and in others of 
the ſame nature. | 
But BEAUMOND & contra: for the bar is good to a common in- 
tent. And theſe kind of aſſets ſhall not be intended, unleſs they 
be ſhewn ; wherefore prima facie the plea is good. Ax DERSON 
abſente, adjournatur. 
Afterwards, for defe& in the pleading, without regard to the 
matter in law, it was adjudged for the plaintiff. 8. Eqw. 4. pl. b. 
21. Edw. 4. pl. 5. 39. Hen. 6. pl. 27. | 


Carr 6. Coniers, Sheriff of Durham's Caſe. 


Debt will lie for DEBT upon an eſcape. The cafe was, That upon a reconu- 
an eſcape, al. ſance in chancery, the conuſee ſued execution by a capias ad 
1 ſatisfaciendum, by force whereof the conuſor was taken, and eſcap- 
neovs, if it con- ed, and debt brought thereupon.—SAvEL moved, that a capras 


tinues unrever- lay not in this caſe; and there the ſheriff is not chargeable. 


ſed. Wherefore, &c.—THE CovkT held, that the capias ad /atisfa- 
Late, 164. 188. ciendum was erroneouſly awarded; yet the party — taken by 
— Jac. 3. force thereof, it is a good execution for the party, as long as it 
N . continues unreverſed and the ſheriff is 3 for the eſcape. 
Ld. Raym. 397. Wherefore it was adjudged accordingly. . 
i. sog. 820. 1134. 2. Bac. Abr. 234. Sees. 4 9. Will. 3. c. 26. 
"DIY Jobſon's Caſe. 
3 OBSON deviſed certain lands in Neuucaſtle in tail, the remainder 
1 to the next of his kin of his name. At the time of the deviſe 


next of kin of the next of his kin was his brother's daughter, who was then 
abe name ſhailgo married to J. S. The deviſor died; the tenant in tail died after- 


— wards without iſſue: Whether this daughter ſhould have the land? 
name at tbe time 


of the deviſe, gument that ſhe ſhould not; for ſhe is not now of the name of 


; ehough changed the deviſor, but of her huſband's name. But if ſhe had been 


by marriage, be- unmarried at the time of the deviſe and death of the donor, al- 
n= >= — though ſhe had been married at the time of the death of the te- 
Ants, — nant in tail without iſſue, yet ſhe ſhould have had the land. 


1. Vezey, 8z, Wherefore it was adjudged accordingly. 


ni 2 Rep. 601, Bro. Ch. Caſ. 32. 3. Atk. 755. 2. Salk. 570. Pigot on Recov, 197. 
. | Anonymous. 

as of A DEDIMUS POTESTATEM, was awarded to take the co- 
— nuſance of a fine of four perſons. The commiſſioners return 
taken of one of tlie conuſance of three only. It was moved to the Court, what 
the parties at one ſhould be done to make this to be a fine againſt thoſe three. And 
ume or place, ty o of the curſitors were called into court, and oppoſed, Whether 
and of another the name of the fourth might not be razed out of the dedimus pote/- 
i the dedimus be latem, and make the writ of covenant to accord therewith ? And 
to take of four, it was anſwered, that it might be done very well, and that it had 


and it be only . 
taken of . other refuſing, it ſhall be goed for the three, Hutt, 135. Cro. Jac, 11. 78, 


2. Bae. Abr. ya8 Cruiſe on Fines, 10. ; 


was the queſtion ; 2m a ſpecial verdict.— And adjudged without ar- 
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ſo done about thirty years ſince: and it was ſhewn to the Anonruore, 


ourt, that a dedimus oteftatem was awarded to take the conuſance 


of a fine from baron and feme; and the conuſance of the baron 


only was returned, and the eme would not acknowledge it: and 
the now lord keeper, upon this matter ſhewn unto him, ordered, 
that a new dedimus poteſfatem ſhould be awarded to take the conu- 
ſance of the baron only; and that it ſhould be of the ſame date as 
the firſt was; and that the return of the commiſſioners ſhould be 
annexed thereto, — ANDERSON." So it may be done here, or other- 
wiſe, if the fine be levied betwixt the plaintiff and the three others 
only, it ſhall be good without queſtion ; for there is not any pre- 
judice to the fourth: or the writ of dedimus poleſtatem might be 
amended, and the writ of covenant made to accord with it; and 


any of theſe three ways would be well enough. And there is no 


doubt if a dedimus potetatem be awarded to take the conuſance of a 
fine of three perſons, but that the commiſſioners may take the co- 
nuſance of the fine of one of them at one time, and of another at 
another time : for it may be, they cannot come to one place at the 
ſame time ; and when the conuſance of one is duly taken, it is 


. againſt reaſon that the refuſal of another ſhould impeach it. Sνν 


alli Juſtitiarii conceſſerunt. 


| Michaelmas Term, 
39. & 40. Eliz, In the Queen's Bench. 
Sir John Popham, Kut. Chief Fuſtice. 


Sr Francis Gawdy, Knut. | 
Edward Fenner, Ey. | Fuſlices. 
John Clench, E/7. 

Sir Edward Coke, Attorney General. 


Sir Thomas Fleming, Solicitor General. 


” yor 


Car 3, Blinco againf Barkſdale, 
VICAR OF MARSTON, 


Eafter Term, 39. Eliz. Roll 258. 


If a vicar be en- PROHIBITION - Upon demurrer the cafe was, A parſonage 
dowed of ſmall was appropriated in the time of king Henry the third to a 
neves, he hall priory, and at the ſame time a vicarage was endowed by theſe 
4 -"g words: alva wicaria, que confiftit in alteragio, et in minulis decimis 
parſon, though *©* forms parochiæ predifte ad cccliſium pr ediftam ſpectante et ulterius, 
the endowment f contigerit ipſos monachos in propriis uſibus inſlauramenta habert infra 
be of the ſmall © 90rachiam proeditiam ; quod tunc 2 a preſtatione decimar um omnins 
_ ”y = immune eſſent. At the time of which appropriation there were 
ml — fix yard-lands of the parſonage glebe within the ſame pariſh ; 
of a parſonage Which parſonage came by the ſtatute of 31. Hen. 8. c. 13. at the 
#ifcharged at diſſolution (being then in the prior's hands diſcharged de minut:s 
the time of 1 decimis) to the ſaid king in the fame manner: and the king granted 
x a: thoſe fix yard-lands to the plaintiff 's anceſtor in fee, from whom 
the diſſolotion it deſcended to the plaintiff : and for the ſmall rithes of thoſe fix 
by Her. 8. ſhall yard-lands the vicar ſues ; and the plaintiff brought the eee 
hold it diſckarg containing all this matter. And it was thereupon demurred. 
= S —And, on the plaintiff” s part, it was argued, that by this endow- 
81. 75. 79, ment of the vicarage no tithes ſhall be paid unto him of the glebe 
of the parſonage, quamwvis dotatio /it de minutis decimis totius parochie ; 

Moor, 457-910. P I : 8 
2. Roll. Ab. 535. and this land is parcel of the pariſh: for at the time of the endow- 
Sav. 3. ment this land was not tithable; and the very point was adjudged 
N. Co. 14. a. in this court, 32. Eliz. Yong v. Core, that no tithes ſhould be paid 
. Bac. Abr. 78. for glebe land. —COKE, Attorney General, ? contra. For the endow- 
Wood Inft. 108. ment is de minutis decimis totius parochie ; and this land is within 
the pariſh, and therefore tythes ſhall be paid thereof. As long as 
it continues in the parſon's hands, no tithes ſhall be paid thereof; 
becauſe the Levite ought not to pay tithes to another Levite - but 
when the glebe land 1s — into the hands of a layman, as 
here it is, it ſhall be otherwiſe. Therefore if a parſon had let his 
glebe land, the leſſor ſhould have the croſs tithes from his leſſee, 
and the vicar ſhould have the ſmall tithes, And therefore it _ 
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ruled of late in the exchequer, in one Grie/tey's Caſe, where certain Brines 
lebe land upon the endowment was allotted to the vicar, and all B _ 
the ſmall tithes within the pariſh, that he ſhould: not now pay ; 
tithes of that land; but if he had leaſed it over, his leſſee ſhould 
have paid groſs tithes to the parſon, and ſmall tithes to the vicar 
his leſſor: ſo here the pariſon himſelf ſhould be diſcharged ; but 
in regard the plaintiff hath not the parſonage, but the land only, 
he ſhall pay tithes. —But ALL THE JusTicEs held clearly, that 
tithes ſhould not be paid in this caſe: for the vicar cannot by this 
endowment demand ſmall tithes of the glebe land of the parſonage ; 
although he ſhall have the ſmall tithes from all the pariſh, where 
they were due at the time of the endowment : but that was not of 
the parſon's glebe land. Ergo, Cc. But an endowment by ex- 
preſs words of minute decimæ of the glebe land of the parſonage 
might well have been ; and then the parſon himſelf ſhould have 
paid them to the vicar.—POPHAM ſaid, this clauſe, et /i ulterius con- 
tigerit, &c.“ was put into the endowment for the benefit of the 
priory, to diſcharge them from the 3 of tithes for any land 
which they ſhould have by purchaſe, as long as they held it in 
their own hands.—And they all held, as it was diſcharged from the 
ayment of tithes in the hands of the priory at the time of the diſ- 
Folation ; ſo the plaintiff now, having but ſome part of the land 
by letters patents from the king, ſhall be diſcharged by the ſtatutes 
of 31. Hen. 8. c. 13. and 32. Hen. 8. c. 24. from the payment of tithes for 
ever after againſt the grantee of the parſonage, and all others, in re- 
* diſcharged at the time of the diſſolution. And Por am. 
ſaid, the difference would be, where the diſcharge was by reaſon of 
the perſons who were to pay tithes; as the order of Ciftercians, c. ny. ay b. t 
tlien their patentee ſhould pay tithes. But if the land were diſ- margine. = 
charged from the payment of tithes by reaſon of an unity, it ſhall Moor, g13. 5:8, 
then be diſcharged by the ſtatute in the hands of the patentee; for 219. 
that privilege runs with the poſſeſſion.— Wherefore it was ad- W 
judged for the plaintiff. 


Archer's Caſe. | | Cast 2, 


ACCOUNT againſt Archer, as bailiff of his manor of D. The in debt upen 

detendant gaged his law, and had day to make it. - And at the account the de- 
day, he being ready to make this law, it was ruled, that /ey-gager eee cannot 
lay not in this caſe; for it is a matter triable per pars, whereot they TY 


may take conuſance. Whereupon a repleader was awarded. —-— hong 
; 190. 


bY Com, Dig. 260. Co. Lit. IT” 


Hoe againſt Felix Marſhall. Cat 3. 
Hilary Term, 36. Eliz. Roll! 


QCIRE FACIAS. Upon a bail in this court by J. S. which A reteaſe of all 
was, 1 hat “ if J. S. were condemned here at the plaintiff's *Nions, duties, 
* fuit, that he ſhould pay the condemnation, or render his body „ 


; : 4 : iven to bai! 
** to priſon ; otherwiſe the defendant would pay it for him.” E.: — — 


EY; tion agai 
principal, cannot be pleaded in bar to a ſcire faciat on the ſubſequent judgment,— pony prom 8 


8. C. 5. Co. 7c. b. Co. Lit, 268. Gold, 166 oor, 46 „Co. 70. Bu 
+ Bac. Abr. 2 4. Nur . $69 $4 CO 70: By. , hn 
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conceſſit, quod tunc levetur de terris et tenementis honis et catallis of the 
defendant. In bar hereof the defendant pleaded a releaſe of all 
debts, duties, actions and demands made after the reconuſance, and 
before the judgment. And therevpon the plaintiff demurred.— 
Arno — fy the Plaintiff and ER for the defendant. 
Gawpy and PorHAaM held it not to be any bar; for it is nei. 
ther a debt, duty, or demand at the time of releaſe made, nor 
cauſe of action, nor any thing before the contingent performed: 
for he is not bound in any ſum certain ; but it is a poſſibility to 
be a reconuſance after judgment, and default made, and then it be- 
comes certain by the judgment; and therefore a releaſe before that 
time ſhall not diſcharge it. And GAw & faid, if a man covenants 
to do a thing before 1 — and before AMſichaelmas the cove- 
nantee releaſeth to the covenantor all actions, this is not any re- 
leaſe of the covenant; but if it be afterwards broken, he may 
maintain his action, as Hall v. Kirby, 2 217. is. But if he re- 
leaſe the covenant itſelf, it is otherwiſe; as 34. Hen. 8. Read's 
Cafe is.—Pornam. There is a difference where it is a duty de- 
feaſable by act fubfequent, and where it grows by an act ſubſe- 
gent. In the firſt caſe it may be releaſed ; for it was in eſſe before 
e act done: but in the other caſe it is not in eſe, and therefore 
cannot be releafed. If one covenants to en me before M. 
chaelmas, a releaſe of all actions before Mſichaelmas is no bar to an 
action of covenant brought after Michaelmas; for there was not any 
cauſe of action at the time of the releaſe made. But if an obliga- 
tion be made for the performance of that covenant, a releaſe of all 
actions is a difcharge of that obligation; for it was a duty defea- 
fable. If 1 alfo grant unto you, that if B. do fuch an act, I will 
pay unto you 20l. if you releaſe unto me all actions, and after- 
wards B. performs the act, the 20l. is due, and an action lies for 
it; for it was not in eſſe at the time of the releaſe. And in 15. Eliz. 
it was adjudged, where a leaſe was made to baron and feme for their 
lives, the remainder to the ſurvivor for 20 years, it is uncertain 
in whom it ſhall veſt, and is not yet in (ft, and therefore the baren 
can either releaſe, grant, or ſurrender it; but if he ſhould make a 
feoffment, that peradventure might deſtroy the poſſibility. And 
in the principal caſe, in regard it is not any reconuſance, nor any 
thing until a contingency, which had not happened at the time 
of the releaſe, it cannot 22 be releaſed by the word demands 
(which is the moſt general word for it), not being then in demand. 
—And PorHAM faid, that the opinion of the greater part of the 
Juſtices of Ser;eants-Tun where he was, was accordingly. Where- 
fore, &c. 4 
FExXXER and CLENCTH # contra. For it is a reconuſance from 
the time of the hail entered; although it he not certain nor ſuable 
before the judgment. But the judgment ny given, and the de- 
fendant not rendering his body, nor paying the debt, it is a reco- 
nuſance ad initio for 1 much debt againſt the bailor; and this re- 
leaſe is a good bar now, when a ſcire facias is ſued. —For CLENCH 
faid, if a baiJor be ſeiſed of land at the time of the bail entered, and 
after aliens that land, and afterwards judgment is given, and de- 
fault made, &c. that land which he had aliened is ſubject to this 
execution.—And FExNER ſaid, although this releaſe at firſt was 
not a diſcharge thereof; yet now being reduced to an action, it * 
a go 
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Fl bar. As in Littleten's Caſe, where one hath a judgment to Hos 
recover 201. and releaſeth to the defendant all actions, it is not any » 
diſcharge of the execution; but if after this releaſe a year and day — oy 
aſſeth, ſo as he be put to a ſcire facias, it is then a good bar, , 
herefore, &c.—And afterwards CLENCH, ut audivi, mutavit 731. 
opinionem, and agreed with PoruAM and GawDY.—Whereupon, 


repugnante FENNER, judgment was given for the plaintiff, 


The Earl of Lincoln againf Fyſher. c 4 
Hilary Term, 37. Eliz. Roll 1715. | 
DEBT for an amercement in a leet. And counts, that he had Dit lies for . 
a leet within his manor of Fokingham of all reſiants within fe by the ſtew- 
the manor ; and that at ſuch a court holden there before one ol a leer for 
. Guftard his ſteward there, the ſaid ſteward ſpeaking to the de- iar , „e 
ndant that he was a ſuitor there, and telling him that he ought bim — foe while 
to be ſworn to enquire, &c. the defendant contemptuouſly an- in the duties of 
ſwered him, In faying fo thou lyeſt:“ and for this contempt dis office. 
the ſteward impoſed a fine of 20s. upon him; for which this ac- , 241. 
tion was brought. The defendant pleaded nhi/ debet; and found —_ 
againſt him. And after verdict it was moved by YELVERToON, y A 
ſerjeant, that this was not any ſuch contempt for which there Ray. 68. 
| _ to be any fine impoſed ; for it is no more in effect than 1. Leon. 217. 
« Thou ſpeakeſt untruly,” which one may ſay to a ſteward without 4: 278. 
offence Tut CovkT held it to be an apparent contempt, and OO = 
abuſe unto him being a judge, and in his authority ; and that he — gp 
himſelf might aſſeſs a fine for ſuch contempt: and that for ſuch 3 
fines aſſeſſed by a ſteward debt lies, without any preſcription al- 2. Abr. 5 
ledged to aſſeſs ſuch fines, or to have ſuch an ation. —W herefore 57 


it was adjudged for the plaintiff, 


Cham againſt Matthew. Car g. 
Eafter Term, 39. Eliz. Roll 383. 
TRESPASS. Upon the caſe, the parties pleaded to iſſue, The Ave facia; 
plaintiff for his expedition of trial ſurmiſed, that he was ſer- ſhall be award- 
vant to the ſheriff of Cornwall, where the action was brought and d to coroner 
triable, and prayed a veaire facias to the coroners ; and the defen- An —_— 
dant non ded:xit : whereupon proceſs was awarded to the coroners. — 
And after trial and verdict for the plaintiff, GLANVILE moved, ſheriff, 
that this proceſs was miſ-awarded, and a miſ-trial ; for proceſs Poſt. 586. 
ought not to be awarded to the coroners but where the challenge Moor, 470. 
is principal: and here to ſay, that he was ſervant to the ſheriff is Oro. Jae. 21. 
uo 8 challenge, as 21. Edw. 4. pl. 67. is, but only to the C711 
favour. herefore, &c.— THE Cour held, foraſmuch as if the pyer = " 
ſheriff had returned this pannel, it had been a good cauſe to quaſh Plowd, 246 
the array for favour, that the plaintiff, to avoid that delay, might 
well ſhew it, and have roceſs to the coroners ; and ſo much the 
rather, this being a judicial writ, and not original, .as Plow. 74. 
imbiſhe's Caſe is. And the clerks ſaid, there were many prece- 
dents accordingly, Wherefore it was adjudged for the plaintiff, 


Thoroughgood 
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ca 6, Thoroughgood againſt Scroggs. 
Michaelnas Term, 38. & 39. Elix. Roll 390. 


[ _ ENROR of a judgment in the common plcas in treſpaſs upon 
the ſheriff 6, the 8. Hen. 6. c. 9. of forcible entry. The error aſſigned was, 
error ; but it is Becauſe a capias was directed to the ſheriff of Bedford, retarnal:le 
euredby appear- craſtino Animarum ; and it was returned by one Dive, who then was 
ance and plea. not ſheriff, but one Luke. And it was held to be a manifeſt error : 
Ca. Lit. 325. but becauſe the defendant appeared afterwards and pleaded, it was 


Yelv, 158. not now material; and that his appearance had made it good. 
Cro. Jac. 311. N . 1 | 
1. Roll. Ab. 380, 2. Hawk. 427: 


Coſts de incre=-= A SECOND ERROR aligned was, That the jury found damages 

went trebled on : N 

— 20l. and 28. coſts ; and the coſts were increaſed by the Court to 

1 entry, 208.: and the damages and coſts being trebled, he had judgment to 

Ante, 5444 recover 63l.; whereas the coſts aſſeſſed by the Court ought not to 
be trebled, but only thoſe coſts which the jury aſſeſſed.— Sed non 

(a) 10. Co. 116. allocatur. For all the precedents are otherwiſe (a). Whereforo 


2- Inſt. 289. rule was given to affirm judgment. 
2. Vent. 22. 


z. Leofi. 282. 2. Leon. 52. Co. Lit. 257, 2. Stra. 1044. 


Car 7. n pay againft Brown and Guybon. 


— —— „ Upon a ſpecial verdict the caſe was found to be, 
— Nichelas Hare, being lord of the manor of Stow, demiſed 
willnot avoid a that land, being copyhold land of inheritance, to A. upon condi- 
forfeiture in- tion that he ſhould pay to Brown 20s. annually during his mino- 
cure *y,2 rity, and 100. at his full age. A. fails of the payment of the 20s. 
Condition on and ſurrenders to the uſe of Pay and his heirs ; the lord admits 
which it was him, and afterward Brown attains to his full age, and the 100l. is 
. not paid unto him ; whereupon the lord enters for the condition 

Ante, 361. 553. broken, and grants it by copy to Brown: and, Whether his 
mm entry was lawtul, or that the acceptance had diſpenſed with the 
Co. Cop. 21. condition? was the queſtion. —FENNER held, that he well might 
Gilb. Ten. 334- enter; for he to whoſe uſe the ſurrender is made, comes in by 
Dougl 5. him who ſurrendered, and not by the lord; for the lord is but as an 
inſtrument to convey the land : wherefore the condition was gone. 

But Gawbpy doubted thereof. — Cæteris Juſtitiariis abſentibus, 


adjournatur. 


RR - Pollard and his Wife againſt Armſhaw. 


Words contre AET TON for theſe words: Thou art a whore, and FT: F. hath 


— —_— the uſe of thy body: the cart is too good for thee.” After 


charge an of- Verdict it was moved, that the action lay not for theſe words.—And 


of . 
| fence pregnant ſo held all THE CourT. But if one faith to a woman which 


with remporal keepeth an inn, or a tabling-houſe, Thou keepeſt a houſe of 
camage, are not hawdry,“ it is actionable; for thereby her houſe is ſlandered. 


— — Wherefore it was adjudged for the defendant. 


1, Roll. Ab. 34. 36. Moor, 10. 29. Kitch. 173, 1. Sid, 61. 396, 3. Mod. 120, 1. Vent. 4 53+ 
(rc. Car, 353 Cro. Jac, 473. I. Mods 31. 


Harriſon's 
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Harriſon's Caſe. Casz 9. 
" ACT ION for theſe words: Thou haſt forſworn thyſelf at Words aQtion- 
« London, and there it 1 upon record.” Upon de- cn. Dig. 
murrer it was ruled, that it well lay. | — 
Hammon againſt Gryffith. 3 Cazr 10, 


JNEORMATION upon a penal ſtatute forthe queen and himſelf. jr an informer 
Before any plea pleaded the informer died. —CoKeE, Attorney Ge- in gui tam die 
the Court, Whether he might proceed upon it for the before plea, tle 


&c. for it is but for her own part only.— Wherefore it was ruled . — 1 
accordingly. | | TTY 
(a) Ante, 138. 22 
Makarell againſt Bachelor. Cana. 


DEBT upon divers contracts; all for apparel ; ſome for fuſtian To the plea of 


ſuits, ſome for velvet and ſattin ſuits laced with gold lace, infancy, the 
amounting to 441. whereof he was ſatisfied 41. The defendant — _ 
pleaded infancy. The plaintiff replied, that he was one of the , f the: 12 
gentlemen of the chamber to the carl of E and fo it was for %; o. which 
his neceſſary apparel. And it was thereupon demurred.—THE the Court are to 
Cour held, that they were to adjudge what was neceſſary apparel : Judge. 
and ſuch ſuits of ſattin and velvet cannot be neceſſary for an infant, Ante, 129. 
although he be a gentleman, &c.— It was then prayed, that he Co. Lit. 59. 6. 
might have judgment for thoſe which were nece = apparel. anger: 561. 
But THE CouRT held, in regard he had acknowledged ſatisfaction gui. 163 
for 41. parcel, &c. and they did not know wherefore it was payed, Carth. 110. 
therefore he could not have judgment for any part; otherwiſe he 1. Term Rep. 40. 
ſhould have judgment for thoſe contracts which were allowed of, 


&c. Wherefore, &c. 


John Fuſle's Caſe. | CAS 12. 


AN indictment was againſt him by the name of Joux Fuss, 
of Aldrington, alias dictus oh Fust, of — yeo- — 
10 % "LE. 0 2 an 
man, quid felonrce et burglariter fregit domum, &c.—And becauſe dition to tie 
there wanted the addition of yeoman in the firſt name, which was firſt name is fa- 
not till after the alias difus, it was ruled to be ill. As alſo, for tal; andifit be 
that he did not ſay nodanter, the indictment of burglary was not for 3 ie 
good, —GAwDY Fain, it was good for the felony. —But for the firſt 8 5 
cauſe he was diſch urged. And it was ſaid, that there were divers Ante, 198. 
precedents in this court accordingly. 1. Hawk. P. C. 
c. 38. f. 2. 


2. Haley 177. 2. Inſt, 669. 1. Hale, 560. Sayer, 280. 2. Hawk. 328. Caſes in Crown Law, 355. 
Palmer 
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Carx 13. Palmer againſt Humphrey, 
| | Hilary Term, 39. Eliz. Roll 599- 


It de inquifition T7 JECTIONE FIRMA. It was found by a ſpecial verdict, 
upon an efegit that the ſheriff, upon an elegit, impannelled a jury who found, 
——_— * that Humphrey, the defendant, was poſſeſſed of a leaſe for one hun- 
in fact of a diffe- dred years, which began at ich. 2. and 3. Philip and Mary (ubi 
yeat date, andthe reuera, as it was found, it began at — 3. and 4. Philip and Mary), 
ſheriff ſell it ac cy; quidem Hum tum intereſſe et terminum in tenementis præ- 
cording to their ſicris juratores — fo etiarunt at Bol. and the ſheriff ſold it 
and not general. to the leſſor of the plaintiff for 80l. and, Whether the fale 
ty, the ſale i Was good, or not? was the queſtion.—PoPHAaM. I have conſi- 
void. ene of the record, and conceive that the ſale is void; for there is 
Poſt, 735» a difference betwixt a ſale upon a fieri facias, and upon an elegit : 
4- Co. 74. for the elegit is, quod per ſacramentum duodecim proborum hominum, 
Cliff. 877. « per rationabile . et extent. they appraiſe the goods and 
8 chattels of the debtor, and extend his land (and therefore, with- 
out an inquiſition, he cannot ſell them); which was agreed by all 
5. Com. Big. THE JUSTICES: and fo is Dyer, 100. &c. And then, if the in- 
$02- queſt find one thing, and he ſells another (as the caſe is), it is not 
4 warranted by the inqueſt, and therefore void; but if the inqueſt 
— had found that he was poſſeſſed of ſuch land for term of divers 
ears adhuc ventur. which they appraiſed at ſo much, without ſhew- 
ing the certain beginning or determination thereof, it had been 
well enough ; tor they ſhall not be compelled to find a certainty, 
not having means to be informed thereof. And therefore about 
twelve years ſince it was agreed in this court, in Sir George Syden- 
bam v. Rolls, where an inqueſt upon a fer: facias found, that the 
defendant, againſt whom, &c. was poſſeſſed of ſuch a term bearing 
date, &c. (whereas in truth it did not bear the ſame date) (a), and 
the ſheriff ſold the ſame term, that the ſale was not good. And 
then the Court directed the ſheriff, that upon a new fieri facias it 
1hould be found, that he was poſſeſſed of a leaſe for years | gry 
yet continuing, and that he ſold it, &c. and it would be well 
enough. So here, &c.—And of that opinion were the other 
Juſtices : but the parties compounded the matter. And Hanger 
the leſſor gave two hundred marks more to have aſſurance of the 
term. And ſo it was determined, 21. Hen. 6. pl. 11. 18. Edu. 4. 

tit. Execution.” Dyer, 116. & 193. 4. Co. 74. 


() See 11. Mod. 96. 


Dis 14. | Button againſt Long. 
If unity of poſ- PROHIBITION. And ſurmiſeth in diſcharge of tithes, that 


ſeſſion be plead- 95 S. prior of Bradeſtote was ſeiſed of the rectory, whereto, and 
ed in diſcharge of tſie lands out of which the tithes were demanded, in fee, /imul 


A N et ſemel, from time whereof, &c. and at the time of the diſſolution. 
the diſſolution may Et ratione inde, the ſaid land is diſcharged, &c. The defendant 
be traverſed. trayerſeth the unity at the time of the diſſolution. And thereupon 
2. Co. 47. the plaintiff demurred.—FENnNER and CLENCH, c- teris Fuſtitiar's 
2. Leon. 332. abſentibus, held the traverſe to be good: for although there was an 


Sav 62. Ret . _—_— S 
Moor, 420. $34. unity of poſſeſſion from time w ereof, &c. yet if it were 9 
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time of the diſſolution it hall be charged. But if the diſcharge Bur ron 
had been pleaded generally by preſcription, and not by reaſon of ©gainſt 


unity, then the preſcription ought to have been anſwered, and not — 
the unity. And in Trin. 34. Elia. Calmady u. Wither, it was fo 
ruled in the common pleas. —W herefore it was adjourned, 

Buckler againſt Hardy.” be CG CA 15, 


| 4 "on , | f * 
Michaelmas Term, 37. & 38, Eliz. Roll 1159. 6k | 


FJECTIONE FIRMA. Upon a ſpecial verdict the caſe was, Tenant for life 
Andrew Buckley being tenant for life, the remainder to Chri/to- makes a leaſe - 
pher Buckler in tail, remainder to the right heirs of the faid Andrew, 2 
lets the land to F. S. for four years, and afterwards granted the f ants the re- 
reverſion to one Row, HABENDUM from Midſummer next for the verſion, baben- 
life of the faid Andrew Buckler. After Midſummer F. S. the leſſee dum from the 
attorned to Row, and after that granted all his term unto him. — i 
Row entered, and granted the land to Hardy the defendant, to have — HL 
and to hold to him for his life: but no livery was made. Hardy hot the Ie 


entered; and after the four years expired Hardy continued his attorns and con- 


poſſeſſion. Andrew Buckler levied a fine to him ſur contuſ/ance de — his — do 
droit come ceo, &c. Chriſtopher Buckler the tenant in tail enters for Maar fecr 
a forfeiture, and lets it to the plaintiff for years, upon whom the ,..q if the tenant 
defendant re-entered. Et , &c.—The ri sT QUESTION was, When for life after- 
this reverfion was granted by Andrew Buctler to Row, habendum wards levy a | 
after Mid/ummer, and the attornment to that grant is after /7:4- ay _ = * 
ſummer, whether it be a good or void grant? — Aud all THE 5 
JosTicEs agreed, that the grant was void, being limited to begin at Ante, 255. 450. 
a day to come; for if it ſhould be good, the leſfor {ſhould have a 2. co. 55. 
particular eſtate reſerved in himſelf in the mean time, which can- Moor, 423. 
not be. So if the attornment had been made thereto preſently, yet Sn, 231» 554» 
it had been clearly ill. And although the attornment was not Wenn 
till after Mid/ummer, yet it cannot help the grant, which was void , 8 Dig. 
at the beginning; for quod ab initio non valet, in tractu temporis con- 225. 
valeſcere non potefl + as if a man makes a leaſe for years, and before 2. Bac. Abi. 
the leſſee's entry he grants the reverſion, and afterwards the leſſee on fac. .of 
enters and attorns, yet it is void; becauſe he had not at that time p, "tk 18 
a reverſion to grant. So in Trevillian's Caſe, one deviſed his land be- 
fore the ſtatute of Wills, and afterwards the ſtatute was made, and the 
deviſor died, vet this will is void: but if a man grants a*reverhon, 
babendum after the death of the tenant for life, it is good: for it is but 
a limitation when he ſhall have the poſſeſſion: but, if it were ha- 
bendum after the death of a ſtranger, it ſhould be otherwiſe.— Pop- 
HAM faid, it had been ruled, where a feoſfment was made haben:m 
after Michaelmas, and the attorne y made livery after Abu mas, yet 
it was void. | | 
SECONDLY, Admitting the reverſion paſſed not to Raw, when - * CG 
he afterwards purchaſed the term, and granted the land to Hardy l the 
for his liſe, (no livery being mage), Whether the land paſſed preceding leaſe 
y that grant — And fp FENNER, and PorHAM held, that or years, a 
the term paſſed; for 10. Klix. Dyer, 277. is, where a termor for 8 a — 
ears deviſed the land to one for his liſe, that the term paſſed. So — 
ere. But Poru Axt ſaid, if there had been in the deed a letter of void, is a good 


Fant of the term. — z. ü : 23 . 
Pane 7788 2. Rep. 55, the caſe put that this citate was only an eſtate at will. L. C. Z. 
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Bucrtea 


again 
E ARD. 


A fine levied by 
a tenant for life 
to a diſſciſoc is a 
forfeiture. 
Ante, 450. 

Co. Lit. 252. 
Moor, 42 


2. And. 49, 
2. Co. 55. d. 


Dyer, 248. 


Casx 16. 


It proceſs of 
bas. cer. jur. 
be awarded to 
- the coroners, it 
will be a miſ- 


afterwards 
return a tales de 
Circumſtantibus. 
Ante, 574+ 581. 
Poſt. 894 


Co. Lit. 188. a. 
1. Brownl. 134 


Carr 17. 


A variance in 
the babear 
corpora from 
the wenire, as to 
the number of 
jurors, is 
amendable. 
Ante, 194. 

5. Co. 37. a, 
1. Com. . g. 
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attorney to make livery, then peradventure it would have been 


otherwiſe; for thereby the purpoſe of the grantor had appeared to 


paſs a freehold, and not the term only: but here is no more than 
the grant of his term during his lite. 

THIRDLY, Admitting he had the term or not by this grant, 
Whether, after the term expired, he continuing the poſſeſſion 
ſhall be ſaid to be tenant at ſufferance ? and if he hath not the term, 
Whether by his entry he be a diſſeiſor? And then when Andrew 
Buckler levied a fine unto him ſur conuſance de droit come ceo, &c. it 
is a forfeiture every way; for the conuſor and the conuſee are both 
eſtopped to ſay, that he had not any eſtate before the fine, by the 

ift of the conuſor. Wherefore it is a manifeſt forfeiture ; and fo 

e entry of Charles Buckler, tenant in tail, is congeable.—W here- 
fore it was adjudged for the plaintiff. See S. C. inthe Common Pleas, 
ante, 459. 2. Ce. 55. Moor, 423. 


Gregory again Booker. | 
T RESPASS. The parties being at iſſue, the plaintiff for his 

expedition ſurmiſed, that he was ſcrvant to the ſheriff ; which 
being confeſſed by the defendant, the proceſs was awarded to the 


coroners. And after verdict it was moved in arreſt of judgment, 


trial if the ſheriff that the tale de circumflantibus was awarded, and returned by the 


ſheriff. This was held by THE wHOLE Couxr to be good cauſe / 
for —_ the judgment : for it is as a miſ-trial, not aided by any 

of the ſtatutes : for the proceſs being once awarded to the coroners, 
the ſheriff afterwards is not the officer to return 222 no more 
than any other man; and proceſs ought always to be returned by 
him who is an officer by law to return it; otherwiſe it is merely 
void. But afterwards, upon view of the record, it appeared, that 
the tales was returned by the coroners, and their names annexed 
thereto : wherefore it was without further queſtion. Tur 


Cour ſaid, if their names had not been annexed to the tales de 


circum/lantibus, yet it had been well enough, for they are annexed 
to the firſt panel: and it ſhall be intended, that the right officer 
returned it. The uſual courſe 1s, that to ſuch tales there is not any 


officer's name ſubſcribed, and yet it is good enough; for it is not 


within the ſtatute of York, which appoints that the name of the 
ſheriff ſhould be ſubſcribed. (a).—But it was moved, that the 
record of the peffea is, that the tales were returned by the ſheriff. 
But THE Cob held, that it was amendable. d it was done 


accordingly ; and the plaintiff had judgment. 


(@) Sed vide 21. Jac, 1. C. 13s 


Pawlet againſt Chriſtmas. 


RROR of a judgment in the common pleas. The error 
aſſigned was, Becauſe there were but twenty-three of the jurors 
names returned by the ſheriff upon the panel, where there ought to 
have been twenty-four ; and the trial was by ten of them, and a 
tales de circumſtantibus. — But becauſe this default was in the return 
of the names of the jurors upon the writ of habeas corpora, and 
not upon the venire facias, in which writ were twenty-four names, 
it was ordered to be amended, 
Core. It hath been adjudged here, that when upon a venire 


316. 377. Jaceas twenty-thr ce Were only returned, and a trial had by * 


is 
h 
e 


t, 
E 
ſe i 
y 
* 
0 
7 
y 
it 
d 
E 
le 
d 
T 
y 
16 
\7 
4E 
4 


© * 3 © A. 


of the biſhop of Minton, in whole dioceſe, &c. - Po HAN, Chief 3 


in two or three caſes fince re 
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of them, it was well ehough. —PoPH am, Chicf 1 That is true, Pawizr 
where the trial is by twelve of them returned: but if in ſuch caſe ih 
a tales be awarded, and the trial had been by part of the princi- 2 


pal panel, and by part of the tales, it 15 otherwiſe.— But in the 


principal caſe it was amended, and the judgment affirmed. 


Doctor Herbert againſt Munday. ls 18. 


FJECTIONE FIRMA. Upon evidence a queſtion was moved: Contrmation- 
A parſonage within the dioceſe of ¶inton was annexed to a „ Ro. Ab. 479. 
prebendary in Sarum. The prebend in 1. Ed. 6. lets it for nine- 1 Sid. 55. 75. 
ty- nine years, which was confirmed by the biſhop, dean, and chap- 426. 
ter of Sarum. © Whether this were good without the confirmation 7 Keb. 250. 
Bac. Ab. 378. 

uſtice, This was in my time a — queſtion; but it hath been 

olved, that it is well enough. 
Whereto all the other Juſtices agreed. 


Somerton againſt Doctor Cotton, Parſon of Finchley. Cast 19. 


PROHIBITION For tithes of wood. And ſurmiſeth, that A preſcription 
within the pariſh is ſuch a cuſtom, that all the parſons of the erg” — 

faid church, time whereof, &c. habuerunt et gaviſi fucrunt ſuch land b u, held 

parcel of the manor of Finchley,- in recompence of all tythe of a, a recompence 

wood within the ſaid pariſh. And it was thereupon demurred.— for all tithe. 

HaxR1s, /erjeant, moved, that this preſcription was not good; for wood within 

the lands now in queſtion, whereof tithes are demanded, were not * 

averred to be parcel of the manor; and then the land, parcel of Poſt. 399. 736. 

the manor, cannot be ſaid to be a recompence for all the other Hob. 43. 

lands within the pariſh, wherewith the lord of the manor hath Co. Jac. 501. 

nothing to do.—PorHAM, Chief Fuftice. It may be, that at the 1. Saund. 142+ 

beginning all the land within the pariſh was parcel of the manor, 

and that then this allowance of the profits of this land was allotted 

in diſcharge of tythes of all the wood within the ſame pariſh ; and 

that, at the firſt, it was all the land of the allotter. herefore it 

was adjudged for the plaintiff by the aſſent of all THE JusTiICEs, 

Vide Pigot v. Hearn, poſt. 599. 


Becknam apgain/i Rye. ca 20. 
1 RE SPASS. After verdict it was alledged in arreſt of judgment, judgment ſhall 


that neither upon the venire facias or diſtringas there was not be ſtayed for 
made any return. And it was held by THE WHOLE COURT to be want ofa return 
a good cauſe for ſtaying the judgment; and that it is not aided by e vonre for 
the ſtatute 8 H, 6 , - C145 ordiſering as, 
f $ * . cn, » Co I2. or . Hen. 6. C. 15. or 18. Eliz. Co I'4. Ante, 310. 
or they aid miſ- returns or inſufficient returns; but here is not 4. Co. 36. 


any return, and therefore not aided. And judgment was thereup - Cro. Car. 223. 


on ſtayed. Is Salk. 373 
See 3. Geo. 2. c. 25. ſ. 8. — 
7. « Cont: as 

Penruddock againſt Errington. Casrar, 


; 'T RESPASS of battery. The defendant was bail for 4. and B. who eg os _ 


Ws _ afterwards condemned, And the judgment was brought not be charged 

way 6g 1 e exchequer- chamber by a writ of error : and there it was with cofts in a 

Ve error if the judgment be affirmed.—1. Roll, Abr. 331. Cro. Jac. 636. 2. Mod. 79. Salk. 97. 
5 330. 1. Term Rep. 266. 372. 2. Term Rep. 57. 78. | 


r affirmed 
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. * . - 
Prixxvrnoex affirmed, and other new coſts were given by the Juſtices in the 
— exchequer- chamber; and tlie record was remanded : and now a 
Egs IN GTR. _. ö | ro 
ſcire facias was praved againſt the bail, as well for the firſt damages, 
and coſts upon the firſt ju gment, as for the new coſts. 


Dyer, 77. Pory am and FExNER doubted, Whether thoſe coſts were well 
rag aſſeſſed? for the 27. Elig. c. 8. gives them not any ſuch authority. 
5. Rep. 107. 


And at the common law n » coſts were given upon a writ of error, 


On PO until the 3. Hen. 7. c. 10. And if this ſhould extend to thoſe 


854. 


Poogl 572. in writs of error newly given, it would be requiſite to adviſe. But 


/ 


net, clearly the bail are not chargeable with theſe coſts; for they take 
upon them to pay only the condemnation of this court, and not 
ot any other.—W herefore a /cire facias was awarded accordingly, 


the other Juſtices being abſent, &c. 
See 3. Iac. 1. c. 8. 


Cask 22, Robinſon againſt May. 


On an uferious DEBT upon an obligation conditioned to diſcharge, or ſave the 
m_—s Ns plaintiff harmleſs from an obligation, wherein the plaintiff, as 

givin © ave © ſurety for the defendant. was obliged to 7. S. to ay 100l. &c, 
ſurety harmleſs, I he defendant pleads, that the {ud obligation to J. S. was upon 
and he is an uſurious contract; and pleads the ſtatute of uſury ; and cou- 
damnified, the cludes, , et ff nan damnificutns. And hereupon the plaintiff demur- 


vun cannot © red. And it was moved, that it was not any plea : for although 


\ciccd in bar : be x . 3 
- "> the bond be void, yet he ought to fave him harmleſs from ſuit, &c. 
holt. 643. and here he hath paid tice debt. —TAaNFiti.D. The plea is good; 


Cro. Jac. 33, Otherwite the ſtatate of uſury thould be defrauded ; for by a com- 
Noy, 73. 2. pact the ufurer would ſue the ſurety, and he ſhould pay him, and 
1. 54nd. 294. have this remedy upon his counterbond.— TuEH Cour held it to 
ye oa be no plea ; for he ought to take heed to fave his ſurety harmles, 
417 W herefore it was adjudged for the plaintiff.—NOrE. The rea- 
Cowp-47 fon conceived, for that the ſurety by intendment cannot know of 

the corrupt contract to plead it in avoidance of the bond; where- 


| fore the principal ought to take care thereof. 
Carr 23. Middleton againſt Hill. 
A judgment SCIRE FACTAS. Upon a judgment ot 240l. the defendant 
cen feed ſhail plcaded, that he borrowed of the plaintiff 100l. and contracted 
not be avoided to give unto him 20). for the loan for a year: and for the payment 
by pang 70 2 of that 1201. the plaintiff would have the defendant to confeſs that 
uh} 4 3 wat judgment. and pleaded the ſtatute of uſury to avoid it.—CGODFREY 
it was obtained © 44; A . : . i} 
by uſury. moved, that it was not any plea; for the ſtatute of 13. Eli. c. &. it. 
x. Sid. 132. F. (4) is, all bonds, contracts, and aſſurances collateral, &c. ſhall be 
2. Strange, 1043. void. But ere this judgment cannot be termed an aſſurance, nor 
3 ng be avoided by ſuch a ſurmiſe.— And THE WHOLE COURT was of 
Doug!. — that opinion, that judgments hall not be avoided upon ſuch ſur- 
| nutes ; for if there had been any ſuch matter the defendant might 
have pleaded it upon the action brought, and not have ſuſfereda 
judgment. And although it may be a practice to avoid the ſtatute, 

vet it ſhall rather be tolerated than to avoid judgments upon ſuc 
luggeſtions. Wherefore judgment was commanded to be entered 
by nihil dicit ; becauſe the Court upon a former motion had given 
him day for the amendment of his plea, and he had not altered nor 

amended it: for, as he aifirmed, it was his matter, and he cou 

not plead otherwite, ; 

4: (e) Sce 12. Ann, c. 16. 


Hunt 


Michaelmas Term, 39. and 40. Eliz. In B. R. 8 589 


Hunt againſt King. . f.- 2 00 


"OR EMEDON. The caſe was ſuch: Tenant in tail infeoffs A. In what caſe a 


the ifſue in tail; and afterwards diſſeiſeth him; and levies à une mall bar 
the iſſue in tail, 


fine. A. re-enters ; and after the proclamations paſſed, then 4. Vige pot. 610. 


infeoffs B. "The tenant in tail, who levied the fine, died. 4, ,, 291 
* * . 


dies. The ifſue of 4. brings a formed;n againſt B. Whether , Co. 30. 
the eſtate tail was bound by this fine ? was the queſtion, —Por- 
Ham and FENNER held that it was; but there was not any ar- 


gument thereon. Sed adjorrnatur (a). 
(a) Adjudged on a writ of er:or, that the fine barred the entail, —Poſt 6:0, 


Martyn againſt Burlings. Car 25, 


ACT ION for theſe words: © Is Aartyn your attorney? He is Words which 
the fooliſheſt and ſimpleſt attorney towards the law; and if he impute folly or 
„ doth not overthrow your caute, | will give you my ears. He isa — 5 
« fool and an afs.” After verdict for the plaintiff it was moved, apes. wy 
that the words were not ationable.—And ſo THE COURT con- 2. Vent. 28. 
ceived upon the firſt motion: but being upon another day moved Pop. 207. 
again, they refolved, that the action well lay; for to ſay, that ** an Co, _ 3%, 
attorney will overthrow his client's cauſe,“ is a great flander, f. ons 5 
and toucheth him in his place, Wherefore it was adjudged for 7 


the plaintiff, Pi 
Redfern again Todd. . 
ACTION for theſe words: He ſhould have been hanged for a Words aQtion-" 
rape, but it coſt him all the money in his purſe.” After 
verdict it was moved that theſe words were not attionable.—THE 
Cover reſolved that the action well lay. And it was adjudged for 
the plaintiff, | 
Odiham again? Smith. | Car 27, 
Michaclmas Term, 35. C 36. Eli. Roll $9. ; 
ERROR of a judgment in the common pleas, Trinity Term, 34. The lord may 


Eliz. Roll 124. in treſpaſs of his clote breaking at //tl/ham, 22 or diltrain 
a EE : „ . for beriet ſer- 
and taking an ox there. The defendant juſtifies for damages fe- „ ©. its 
fant in Black Are. The plaintiff made a new affignment of the ſure ; but for 
treſpaſs in /Phite Acre. The defendant juſtifies there as ſervant Siet cuſtom, ho 
to Belknap Rud/tane, for that the plaintiff held of him the place, eg 
where, &c. by heriot ſervice (inten alia ſervitia), as of his manor 2 
> 2 © " © ening itſelf. 
of Paulter, and that he ſeized the ſaid ox there for an he- Ante, 33. 
riot. Whereupon the plaintiff demurred, and had judgment to , gol. Abe 
. . . . . . 
recover there, becauſe the lord could not ſeize an heriot ſervice, 781. 665. 


but he ought only to diſtrain for it. And error being now brought, Kel. 82. 


it was alligned in the very point of the jr dgment.—FosTER ar- fl 96 
gued for the defendant in the writ of errcr, that there were two — 


_— 2 the Judgment, The one upon thc point in law, that an 22. Aſs. 24. 
eriot ſervice is not ſeizable, becauſe it is a tervice winch lies in Bro. Her. 60. 
render and not ix prender; and all the pleading thereof is, that lie Fitz. Avo. 177. 


is ſeiſed thereof by the hands of his tenant, which cannot be if Jag 


be himſelf ſeize it, The other upon the pleading, For in the E . $3. 


bar he juſtifies for damage feſant, wherein he claims not any pro- 163. 

perty; and in the rejoinder he juſtifies for an heriot, wherein he bat. 35. 95. 130. 

claims it as his; ſo it is contrary, and a deſ arture. Wherefore, 3: Pulſt. 323. 

Se. But ALL THE JusTicEs ſeverally delivered their opinions. 1 

| Gilb, Tin. 248. 3, Bl. Com 15, 3» Bec. Abr. 52, Ld. Ray. 169. 30%. 
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Oo. And they held, that an heriot ſervice was ſeizable, and therefore the 
gra * was erroneous; for where the tenure is, that the lord 
Ante, 42, ſhall have the beſt beaſt for an heriot, it is in his election what he 
Cro. Car. 268. will take for the beſt, and what he conceiveth to be the beſt he 
may well take, although it be not ſo; and therefore the dif. 

ference is betwixt a tenure of yielding annually an ox, and of ren- 

dering annually his beft beat. For in the firſt caſe, it is in the te- 

nant's election what he will render; but in the laſt, the lord hath 

election what he will prender; and therefore Porn am ſaid, if, 

at this day, one makes a gift in tail, or a leaſe, rendering annually 

his beſt beaſt, the leſſor, or donor, may ſeize what he thinks to 

EE be the beſt beaſt: as if I give to one my beſt horſe in my ſtable, he 
Co. Lit. 145. a. well may take him without my delivery. So by this reſervation, 
it is quaſi an _— of the tenant, and a gift by him, that the 

lord at his election may take his beſt beaſt ; and otherwiſe the lord 

ſhould not have it; for if the tenant will not render it, but the 

lord be put to diſtrain, he can never have that which is reſerved, but 

that only which is received. PoPHAM and Gawpy faid, When 

the lord ſeizeth it, it is qua a ſeiſin by the hands cf his tenant; 

for it was by his agreement at the creation, and as a gift by him. 


— = As To the objection againſt the PO they held it to be 
— well enough; for by the novel aſſignment the bar is out of doors, and 


| Feaſam. The as if it never had been pleaded; as 27. Hen. 8. pl. 7. is. It may be, 


plaintiff new aſ- that he took an ox in Black Acre, being his own land, for damage 
ſigns; and the feſant, and another ox in White Acre, as for the herict ; ſo they ma 

ag ogy well ſtand together: and if the caſe be fo, he could not . 
riot. The de- have pleaded it. Wherefore they all reſolved for the plaintiff in 
parture is im- the writ of error; but they ſaid they would adviſe and confer with 
material; for by the Juſtices of the common pleas, to know their reaſons. It was 
eget 74 ſaid at the bar, that the judgment in the common pleas was when 
— only chree Juſtices were there, and one of thoſe three was againſt 

un 


f doors. 
— ae p dgment. Et adjournatur.— Afterwards in Mich. Term 40. & 


1. Term R. 479. 41+ Eli. the judgment was reverſed, for the matter in law. 
8 Goodale againft Butler. 
Fafer Term, 38. Eliz. Roll 118. 
A clergyman INFORMATION upon the 21. Hen. 8. c. 13. ſ. 26. ofnon-refi- 


with cure of ſouls A dency. The defendant pleaded not guilty ; and a ſpecial ver- 
muſt reſide i= dict was found, that the defendant was parſon of Downham in 
rſonage-houſe and glebe-land within the 
lives in any Pariſh; but he inhabited not therein, but in a copyhold tenement, 
other houſe, tho which he had in right of his wife in the ſaid pariſh; and he al- 
within his pa- ways ſerved the cure: and, Whether this were a non-refidency 
— within the ſtatute? was the queſtion.— Aſter argument by TAx- 
nalties of 21, FIELD for the plaintiff and ATHOE for the defendant, the Juſtices 
Hes. . c. 13. delivered their reaſons ſeverally. GAwD and Porn held, 
1. 26. that it was not a reſidence according to the ſtatute, which was 
6. Co. 21. b. made for three cauſes. Firſt, That the cure ſhould be ſerved. 
Brown!, 54 Secondly, That the poor ſhould be fed. Thirdly, That the par- 
Goldi. 169. ſonage-houſe ſhould be upholden and maintained; which laſt 
cannot be, if the incumbent doth not inhabit it. And if the ſta- 
tute ſhould be otherwiſe conſtrued, many inconveniencies would 
enſue; for parſons would purchaſe other houſes within * 

| | et, 


Michaelmas Term, 39. and 40. Eliz. In B. x 591 


riſhes, and be always reſident upon them, and ſuffer cheir parſon- Goovass 
-houſes to decay, and ſlerilitate their lebe-land, and meiiorate 2 apeinf 

2 own poſſeſſions in prejudice of their ſucceſſors. And, as . 
Gawvy ſaid, the ſtatute, which faith that * he ſhall be reſident —_— 
upon the benefice,” ſhall be intended where there can be a reſi. © OM 194+ 
dency ; for he cannot be refident upon the tithes, nor upon the „ Bulſt. 18. 
lebe · land, where there is not any houſe; therefore his only ha- 2. Co. 98. 
tation is within his parſonage-houſe.—-CLency and FENNER 4 Co. 27. 
2 contra. For they held, that if he be reſident within his benefice, 5 — — 
(which extends to the whole pariſh) it is ſufficient: but if he be „ Co. 33. 
reſident upon any other houſe adjoining to his pariſh, but not Co. Lit. 29. 
within his pariſh, although he every Sunday and holiday ſerve Hard. 387. 
the cure, yet it is not ſufficient, as it was adjudged here in Brown *: — 243. 
v. Hudſon (*). And they ſaid, that the intent of the ſtatute for his Andrew, 257. 
reſidency is, that he ſhould paſcere cibo, exemplo, et verbo; all Strange, 1103 
which he may do, when he 1s eaten in any part of 'the pariſh. 2. Bl. Reps gots 
The ſtatute is in the disjunctive, viz. * in, at, or upon his bene- 
fice ;”” et in disjunctiuis ſufficit unum efſe verum; and it is clear, 
that all the pariſh is his benefice ; ſo he 1s refident in his benefice. 
But peradventure he is not reſident upon his benefice, unleſs he 
inhabits within the parſonage-houſe (Bur Nor, The ſtatute is 
in the copulative, ** in, at, and upon his benefice”), The ſtatute 
alſo cannot intend reſidency upon the parſonage-houſe ; for there 
be divers parſonages which have not any parſonage-houſe (a) ; 
but it may be aliened by the former parſon, with the confent of 
his patron and ordinary, or let out, ſo as his ſucceſſor cannot have 
it; and therefore his reſidency may be in any other houſe within 
the pariſh. Wherefore, &c. And FENNER ſaid, that L. C. J. 
ANDERSON was clear of his opinion, that it isa ſufficient refidence, 
if he inhabits within any part of the pariſh. Et adjournatur (6). 

(ij Where there is a parſonage-houſe, the (5) Loxp Cox ſays, it was rgſolyed by 
rector muſt himſcIf perſonally reſide in it; rhe Ce in Eafter Term following in fa- 
and the want of a parſonage-houſe is no vour of the plaintiff, that this was a . 
excuſe for his reſiding out of the pariſh Adj. fidency,—b. Rep. 21. b. | 
E. 16. G. 3. Wilkinſon v. Alcott. Cowp. 


429. See alſo 5, Burr, 2722. accord, 
(®) 2. Roll's Rep. 90. 


Heddy againſt Wheelhouſe. 
Ante, 558. 


HE caſe was now moved again.— And after argument at the bar, If liberties cre- 
PorHAM, GAwDY, and FENNER delivered their opinion, ate de e by 
That by the ſaid grant of a fair cum omnibus libertatibus, &c. toll is ING i 
not due nar demandable; for toll is not incident to a fair, as EP oh 
common experience proves; for the greateſt part of the fairs in not merged ; 
England have not any toll. But by expreſs words in the king's bot ifthey were 


grant, the grantee may have toll; ſo he may have poizage, or pon- — to a 


Carr 29. 


tage: for the ſubjefts thereby have a greater benefit for the appendancy is 


money they pay for it, via. in the one caſe, true weights; and in extin on 
2 x# of paſſage over water which 8 not well return to 8 
fordable. But Porn ſaid, the caſe may be, that by the king's crown, and the 
grant with ſuch words as here, toll may paſs: as where one hath — — 
'A fair by grant or preſcription, whereto toll hath uſually been — 6 
paid, which afterwards is forfeited to the king, and the king then ,, tac. 220. 

Moor, 474+ $ Co. 25. b. Jones, 2? * 1 And. 87. Dyer, 327, 3. Mod. 200. 3+ Stra. 117k 
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Hr bor grants it cum ammilucs libertatibus ad hujuſmod: feriam ſpettlantibus; by 
ae this grant the grantee: ſhall have toll, for toll was formerly be- 
Werztnovsr. longing thereto. And therefore the king's grant did not grant a 
9. Cor ag. b.30- new fair, but the ancient one; for it was not extinct by the king's 
30, Co. 64. poſſeſſon; and therefore there is a difference, that ſuch liberties 
„ . Which,Z common perſon. hath by preſcription or grant, and 
which if the common perſon had not, the king himſelf ſhould 
have throughout England, as waif, eſtray, wreck, &c. there, if the 
common perſon hath. them by grant or preſcription, and they 

3 come to the king by forfeiture or, 1 they are extinguiſh- 
ed in the crown, and the queen ſhall have ſuch liberties by her 

. prerogative, and they cannot afterwards be granted but by a new 

az .'f creatign. But ſuch liberties which a common perſon hath by 
grant or preſcription, which tae king (it ſuch preſcription had 
f g not been) could not have by his prerogative, as warren, park, fair, 
market with toll, &c. if hel come to the crown, &c. they remain 
in eſſe, and are not extinct; for if the king ſhould not have them 

by this means, they, would be loſt. —W kherefore, abjente CLENCH, 

it-was adjudged for the plaintiff. 1 | > 


Car zo. The Earl of Shrewſbury again/t Sir Walter Lewſon. 
On aſcirs facias GCIRE FACIAS in chancry, as adminiſtrator to George Lari 
as adminiftra- 3 Shrew/dury, upon a reconuſance of four thouſand pounds, 
ror, the letters egnditioned-for-the performance of covenants. The parties being 
rrp at iſſue, it was ſent hither to be tricd ; and it was found for the 
profert. plaintiff 9 and now moved in arreſt of judgment, becauſe it is not 
Ante, 55 1 mentioned in the writ; qu%d profert literas adminiſtrationis, Wc. (a). 
Doug. 4. n. (.) - But becauſe it was in a writ founded upon the record, and 
See 2. Bac. Abr. the courſe is not to mention it in writs, and ſo be all the prece- 
401- cas. and Jorits'in the chancery, it was therefore ruled to be well enough, 


the caſes there 8 * 
NN | 
| ) See 4. &. 5 Ann. c. 16. Hob. 233. 1. Vent. 222. 1. Sid. 98. 
ad at N | | . 224 
Caix 31 90% Srondy againſt Iſcharn. 


Hilary Term, 38. Elix. Roll 828. 
Outlawry re- EEROR to reverſe an outlawry. The error aſſigned wes, Becauſe 
verſed, for an the capias was —efte Edmunds Ander/on ; fo as T'was wanting: 


omiſſion of a let- : 5 | >” 1 * 
teria the G- of for the ze/tc is the warrant of the writ, and ſo it 1s of Judicial 


4 ny 2 writs ; and therefore the outlawry was reverſed. 
1. Com. Dig. 46. 1. Show. 30. 3. Bac. Abr. 767. Dougl. 194. 
Wenn 36. nA 8: Watcrhoute againſt Woodſtrect. 


e 16 1 In the Exchequer ¶ hamler. . 

On aſſcts found ERROR in the exchequer chamber of, judgment in the 
judgment ſhall 4 queen's bench for OY ga ijatt an executor, who pleaded ries 
— — — enter main ; and found that he had Fol.; and judgment, ** quad recit- 
nde 66, perct dehitum predittum : ot quot haben exe ane de bonis teſta- 
only for the af. toris, c. The error aſſigned is, Becauſe the judgment was 
ſers in hand; for the entire, where it ougiit to have been hut for the fifty pounds. 
— wr But it was ſaid, that the judgment ſhould be for the entire; and 
afterwards on that he might have /ep'e ſuciut upon tlie judgment, when more aſ- 
the judgment.” ſets came to the executors; and ſo is 46. Fdw: 3. pl. 9. and ſo are 
Ante, 318. the precedents here, viz. Paſch.” 31, Elix. Roll 131. inter Haydon & 
Poſt. 8397. Melford, Hill. 35. Elix. Roll 388. and Trin. 38. Elix. Roll 269.— But 
7. Co. 131. a. the Juſtices demanded· more ancient pre 4 ents, and would adviſe. 


Cro. Car. 373. 
Michaelmas 
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Francis Beaumond, E/q. Juſtices. 

Thomas Owen, E 7. | 

Sir Edward Coke, Knt. Attorney General, 

Sir T. Fleming, Kut. Solicitor General. 


Gorges againſt Staniield, n 
AS TE in cutting down three hundred oaks. The defen- 15 ;; yn ſur a 
dant, as to two hundred, pleaded, that the houſes let to leflee wo cut 
him were ruinous, &c. and he cut them down to down tizber- 
pair thoſe houſes; and as to the reſidue, he cut them down, and IE Pas. 
eeps them to employ about reparations, tempore opportiuns, We. 4H hers hel 
Upon: this plea the plaintiff demurred in law.—And 5 all THE ye occa/oe. 
CovaT, ( ſans argument) it was held to be no plea: for if it ſhould, Co. Lit. 53 b. 
every farmer might cut down all the trees growing upon the land, 2 Ro. A 828. 
when there was not any neceſſity of reparations. Wnerefore it 1%. 23% 
. 8 Fa” 1. Peer. W. 
was adjudged for the plaintiff. | 528. 
| Leuknor againſt Huntly. 8 
DEBT upon an obligation, The defendant pleaded, that one 1, abt on 
* Facques brought debt in Landon againſt the plaintiff, and ac- bond, 4 ern 
cording to the cuſtom there, attached this debt now demanded in in bar that the 
the defendant's hands, and pleads the recovery, and judgment gebt deraznded 
there, &c. The plaintiff replies, that before the attachment, the —— * 
faid Jacgues brought debt in the queen's bench agaiuſt the now 7,4, be 
plainuft for the ſame cauſe ; and, hanging that ſuit, this attach- guic of « third 
ment was made, &c. And it was thereupon demurred.—GLAN- perſon 2zaint 
VILE, for the defendant, moved, that the plaintiff ſhould be barred : we Plain ift, is 
for although one cannot attach a debt in London, for that a ſuit 1 
is here depending in the queen's bench (as it formerly hath been pog. — 
ruled in this court), yet one who hath conceived an action here, 
may affirm a plaint in London for the ſame debt, and may make an 9 a 
attachment of the party's debt, according to the cuſtom ; for there Ch. Car. 217 


the deht in queſtion is not touched by the attachment; and the 1. Bac. Abr. 


plaintiff might now have 1 this attachment in bar, for ſo 691. 
much of his debt in the action brought in the queen's bench. — *: Bl. Rey. 289 
The opinion of THE WHOLE CourT was, that the plea in bar was 


good: and judgment was commanded to be entered accordingly (a). 
(a) This judginent was reverſed on a point 0: form.—Polt. 713. 


Rotherham againſt Green. Cas 3. 
TRESPASS. The defendant pleads, that Milliam Green, his * Gf 
father, was ſeiſed in fee of a tenement in L. and that he and 3 
all his anceſtors, and all thoſe, &c. in the ſaid tenement, from time extinguiſhes the 
whereof, &c. have uſed to have common in the place, where, &c. whole, 
for all their beaſts levant et couchant upon the ſaid tenement ; and 2. And. 89. 
that it deſcended unto him, &c. Iſſue was taken upon the pre- Goldl. 114. 
{cription, and a ſpecial verdict found, viz. that Edward Green, Nog 0. 
(EN EE De Eh lb ws BLN grandfather 


— —— 
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Sag grandfather to the defendant, was ſeiſed of the tenement; and 
Cie. thathe and all his anceſtors, and all whoſe, &c. from time whereof, 
&c. had uted common, &c. (according to the preſcription) ; and he 
being ſo ſeiſed, releaſed to Sir Themas Rotherham, the plaintiff's an- 
ceſtor, all his right, and his common in part of the land, where he 
had the common, and died; and the tenement deſcended to iam 
Green, and from him to the defendant. Er fi, &c.—Drew prayed 
judgment for the plaintiff. For by releaſe of the common in part of 
the land, the whole common is gone, and extinct; for otherwiſe 
the tenant of the reſidue of the land ſhovld be charged with all the 
common, which is not reaſonable. And thereupon it is, that if a 
lord releaſeth his ſigniory in one acre, all is gone: as 21. Edw. z. 
* Scire Facias, 112.1s.-SPURLING & contra ; becauſe the common 
is appurtenant, and it is for the manurance of the land, and ſtands 
with common right. Ax DERSOR. I hisis not a common of com- 
mon right; for it is for fwine and ſheep, and it is not like to —, 
Dyer, 339. where the lord improved part of the common, leaving 
ſufficient to the commoner, and infeoffed a commoner of that part 
improved: for there the common is not extinct; becauſe the land 
improved was difcharged of common before the feoffment. But 
this is like to Rampton's Caſe, which was adjudged in this 
court; where ane having common in a great field, wherein many 
men had land, he purchaſed an acre from one of them, it was ad- 
Judged, that all this common was extinct, &c. So here the com- 
mon alſo is intire through the whole land: wherefore a releaſe in 
part ſhall! diſcharge the whole. The preſcription alſo 1s general, 
4. Co. 38. a. to have common in all the place, where, &c. and the jury have 
Ante 570. found a releaſe in part of the land, and therefore the preſcription 
3 , is found againſt the defendant.—BEAUMOND and OwEN agreed 
200 wich him in both points : but WALMSLEY held, that the com- 
mon was not gone for the reſidue ; becauſe this releaſe went in he- 
nefit of the ter-tenant, and it was as an improvement by him: but, 
as touching the preſcription, he agreed, that it was found againſt the 
defendant, for the reaſon aboveſaid.— W herefore they all agreed 
againſt the defendant. And it was adjudged accordingly. 


Cant A. Tiſdale again Bedington. 
An action docs ACTION upon the ſtatute of maintenance, for maintaining a 
not fie for main- ſuit in the ſpiritual court. —W ARBERTON moved, that this 
wee de action lay not; for the ſtatute of 1. Rich. 2. c. 4. whereupon this 
ion is founded, is to be intended only of maintaining ſuits in 


* i the courts of common law: and upon view of the ſtatute, THE 
1. 45, wHOLE COvRT was of that opinion, and willed him to demur. 


Dix remembered a cafe in the court, in Eafter Term 27, Eliz. 
Cen/tantine v. Barns, whereupon it was ruled, that no action lay 
for maintaining a ſuit in the ſpiritual court. 


—_ 0 Edwards againft Peel. 
By the grant of URIS CLAMAT upon grant of a reverfion by fine 


1 

a reverſion 2 10- by J. S. and the tenant pleads, that J. S. had nothing in te- 
-— will yerſion at the time of the fine levied. —GLAnviLE moved to the 
. 164. Court, that the truth of his caſe was, that the land was the land of 
Hob. 27. the tenant for life, remainder to 7. S. in fee, who by fine granted 
Le. Raym- 137. it by the name of a xeverſion,- WALMSLEY, It is clear then, _ 
| Q 


£+ Bl, Com. 379+ 
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the reverſion paſſed by that fine, and = may ſhew that ſpecial — 
matter in your count, and that will help you. Yucd Fuit conceſſum = 3 


per omnes Juſtitiarios. 


PROHIBITION, to ſtay a ſuit in the admiralty court.—It was prohibition. 
agreed PER CURIAM, that if one ſued in the ſpiritual court for a Arte, 88. 
matter whereof they have juriſdiction, and therein a plea is plead- Poit. 666. 
ed, which is triable at the common law; yet if they will allow the Cowp. 422. 
plea, they ſhall have juriſdiction thereof, and try it; otherwiſe a 

rohibition lieth.— IT was ALSO HELD, that if one anſwers to a 
ſuit in the ſpiritual court, and ſuffers ſentence to paſs againſt lum, 
he never ſhall have a prohibition (a) : and if he brings an appeal, ( ge, If 
the defendant in the appeal ſhall not have a prohibition, And it appcars That 


this was the principal cafe here, and ruled accordingly. the ſpiritual 
court had u 


coc vida, of the cauſe ?=Cowp. 424. Dougl. 378. 1. Term Rep. 552. 2. Term Rep. 473. 


3. Term Rep. 3. 315 : 
Wykes again/t Tyllerd. Cat 7. 
REPLEVIN: The defendant made conuſance, as bail:ff to one a tent may be 
Ry/den, for rent reſerved upon a bargain and fale ot land by refer ved upon a 
indenture enrolled. The plaintiff thereupon demurred. bargain and ſale 


GLANVILE prayed judgment for the avowant: for he ſaid. he 1 in 


knew not any cauſe of demurrer, unleſs it were, whether there on” 8 
might be a reſervation upon a bargain and ſale, which is a com- or may ditirain, 
mon caſe ; and held that there may. ta 
WALMSLEY, But will maintain it by reaſon : for nothing n 
ſſed by the indentute but the uſe; how may then a rent be re- 448. 
erved thereupon ? 2. Inſt, 673. 
ANDERSON. It is clear, that at the common law ſuch a reſerva- C. 5+ 
tion had been void : but now the bargainor ſhall have the rent by — * 
the ſaving in the ſtatute of uſes, © where any are ſeiſed, to the 1. Wood's Cos. 
intent that any may have a rent.” And ſo it was holden in Dan- 258. 
bie's Caſe. And I have cen a judgment in the very point, that the 
reſervation was good. —And ſo ALL THE COURT agreed in this 
caſe, Wherefore, without further argument at the bar, or bench, 


it was adjudged for the avowant. 


Stratfield againſt Dover. Cas 3. 
| Trinity Term, 39. Eliz. Roll 1914. 
"TRESPASS. Upon demurrer the caſe was, Tenant in tail of a A fine by a dif- 
* gitt from the queen is diſſeiſed. The diſſeiſor levies a fine ſeiſee ofaneſtare 
with proclamations ; the five years paſs; the tenant in tail dies: *! af thegitt & 
Whether the iſſue ſhal! be bound or not? was the queſtion. 2 
AxpDERSO&N held, that the iſſue ſnould be bound: for he is not — hall not 
helped by the 34. Hen. 8 c. 20. (4) although it hath been bar the ifſve in 
conceived, that where a fing is levied hy a tenant in tail, his iſſue * when the 
may be aided by this ſtatute; which the other juſtices agreed unto. en 1 
WALMSLEY. This caſe is to be well adviſed upon; for he con- mug regal © 
ceived, it was to be remedied by the equity of the ſtatute: it would Moor, 467. 
8. Co. 78. a, Cro. Car. 430. Sed vide 1. Sid. 166. 1. Wilf, 275. 4. Bac. Abr. 196. 4 Burr. 2234 
(a! This ſtatute does not extend to an to the king,—Co, Lit, 352. b. Cruiſe, 
Fitate tail made by a ſubject, though he al- 255. Pigot, 92+ 
wd, grapte the remainder ar reverfiog | 
otherwiſe 


r 
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STRATFIELD otherwiſe be a common miſchief, that donce in tail of the king 


1 a52/ would ſuffer a diſſeiſin, and the diſſcitor ſnould levy a finc, and 


| thereby bar the iſſue (5). | 
| (5) 1t was moved again and adjudged for the defendant. 
Cann 9. Read againft Burley » 


Yam which has Ty EPLEVIN. A clothier put certain wool to a ſpinner to ſpin, 
— dad and afterwards came with an horſe to bring back the yarn: 


14 do a neigh- and becauſe there was not any beam or weights in the ſpinner's 


dovr's bouſe to houſe to weigh it, the clothier and ſpinner, by the leave of one of 
de weighed, the ncighboùrs, who had a beam and weights in his houſe, brought 
ma — > his horſe thither, and entered therein to weigh the ſaid yarn ; and 
rl Sant for fen. Whilſt they were there, the landlord of the houfe diſtrained the 
horſe and yarn for his ſervices: and, Whether the taking hereof 
$43- by diſtreſs be lawful, or not? was the queſtion upon demurrer. 


== — 
; 
7 
9 
: 


— ene 


AxDERs0N, BEAUMoxD and OwEx held, that they are not dif- 
trainable ; for the trade of a clothier is pro bons publica, who ought 
to be allowed all neceſſary means; and without doubt cloth put to 


— — 
© os. - 


a weaver to be woven, or yarn in an houſe to be ſpun, are not diſ- 
Har, Co. Lit. trainable (quod W ALMSLEY agreed); and weighing it is as neceſſary 
47. a. as the former: wherefore the yarn brought thither for that pur- 
Now (12.)& poſe, and the horſe which brought it, are privileged, and are not 
£4) _, diſtrainable. And although (as it hath been faid) if the weighing 
2. Kal. a>. had been in a public houſe for that purpoſe, they had not been 
663. there diſtrainable; for it is a place privileged for theſe purpoſes, 


2. Bulf. 270 as a farrier or taylor's ſhop; but being now brought to a private 
4 on 260. houſe for that purpoſe it is not ſo; he ſaid, that the cauſe of the 
Soo the cats bringing privilegeth them: as a horſe which carrieth corn to a 
Francis v. Wyat, market, and is ſet up for a time in a private houſe, is not dif- 
1 Burr. 1498, trainable, as BEAUMoxND faid, | ecauſe his purpoſe of bringing 
the horſe was pro bone publico.— OwE N alſo held, that they were 

not diſtrainable for another reaſon, for that they always were in 

the poſſeſſion of him who brought them; as it is of a horſe where- 


upon one rides. Wherefore, &c. 

WALMSLEY e centra; becauſe it is not averred that it was a 
common beam, or place for weighing ; for there is a difference 
between a common place and a private houſe. 


Sed adjournatur. And afterwards it was adjudged, that the 
diſtreſs was not lawful, | 
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Hobs againſt Tedcaſtle. 3 
Hilary Term, 38. Eliz. Roll 876. 


UDITA QUERELA. The caſe upon demurrer was, e ona 
A Tedcaſtle ſued a bill of debt againſt Holloway in this court, 4 1 
who put in bail ( Hobs the plaintiff, and another), which capiac is ad- 
is entered in this manner: © that they acknowledged, that if the de- ed agaiatt him, 
« fendant was condemned in that ſuit, that he ſhould pay the dhe bail upon 
a . | . . . audita querela 
condemnation, or render his body to priſon, otherwiſe they may he af 
* would pay the condemnation for him.” Afterwards Hz//away charged. 
the defendant was condemned, and died before the condemnation Polt. 126. 743. 
ſatisfied, or. his body rendered, &. Whereupon a ſcire facias was 1. Roll. Abr. 
awarded againſt the bail; and after two ils returned, execution 333 339. 
was awarded, and the plaintiff taken in execution: whereupon he CO ITS 
. > . . 1273. 
brought this audite querela, ſurmiſing the death of the faid Holle. Moor, 432. 
way the defendant.— IE Cover demanded of KEMP their courſe Cro. Jac. 427. 
in this caſe of the time of awarding execution againſt the bail; 98. 481. 
who ſaid, that always after judgment they awarded a capias againſt — 
the defendant; and upon a non ef? /entus returned, they awarded a — pu 
fare facias againſt the bail. But there was not any _ awarded { Leon. 36. 
here againſt the defendant. THE CourT held it to be very rea- 14. Raym. 28. 
ſonable not to ſue execution againſt the bail, until there was de- 48. 


* . . * — 9 It 
fault in the principal. The reconuſance of the bail that the prin- ty Wang 1 


cipal ſhould render himſelf, &c. is to be intended upon proceſs 1. war. 269. 
awarded againſt him, &c. and here there was not any "—_— Burr. 1360. 
awarded againſt him in his life-time, and therefore the bail is. 3 Abt. 
218. 


diſcharged. And ſo it was adjudged for the plaintiff. . 
Dougl. 45. 2. Term Rep. 576. 3. Term Rep. 390. 


Charter againſt Pecter. Cann . 


IERI FACTAS was awarded upon a judgment given in this A ,gicioni e- 
court, by force whereof the ſheriff took the defendant's pmas ſhall go 
goods in execution; and before ſale, the record was removed by for the ſale of 
, a * goods levied be- 
a writ of error into the exchequer- chamber, and a /uper/edeas f the * 
awarded. And the ſheriff returned upon the fferi facias a ſei- t. * 
zure of the goods, and that they remained in his hands pro dgfefu Ante, 238. 
emptorum : and he alſo returned, that a /uper/cdeas was awarded, &. Polt. 602. 
Velv. 44. Sid. 438. 2. Saund. 47. Mod. 751, Vent. 52. 95. Cro. Jac. 515, Godb. 276. 
1. Burr, 25. 6. Mod. 293, Covp. 406. 2. Bac. Abr. 370. 4. Bac. Abr. 635. 2, Hawk. 418. 
2. Tetm Rep. B. R. 730. 


And 
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Cnanrrx And hereupon it was prayed for the defendant, that he might have 

_ reſtitution of his goods. But all THE CouvkrT held, although this 
record be removed, and notwithſtanding the /uper/cdeas awarded, 
in regard it came not unto the theriff until he had begun to make 
execution, as appears by his return, that a venditieni exponas thall 
be awarded to perfect it; and although the plea roll be removed, 
yet it ſhall be awarded upon the return of the fer: facias, which re- 
mains filed in the office. And ſo it was likewiſe done in the caſe 
of Sir Miles Corbet d. Reokiwwnnd, Trinity Term, 39. El:z. Roll 405. 
in this court ; although the record was there removed by a writ 
of error. Vide Dyer, 99. 


See 3. Ceo. 1. c. 16. ſ. 19. 


Cart 3. Raſtal againſt Turner. 
309. Eliz. Rell 413. . 

If a copyholder FJECTIONE FIRMA. Upon a ſpecial verdi@ the caſe was, 
for lite commit Fane Cundy, tenant for life, reverſion in fee of a copyhold to 


* 


1 William Cundy her fon. The tenant for lite ſells it in fee; and 
ate alone, and 4 9 8 
not that in re- for alſurance it was deviſed, that the ſhould make waſte to com- 
mainder or re- mit a forteiture, and that the lord ſhould enter for the forfeiture, 
yerſicn ſhall be and ſhould grant it to the vendce in fee. She committed waſte in 
(6-07 Why burning an out-houle, which was preſented ; and the lord ſeized it 
True was col. for the wall, and granted it to the vendee upon condition that he 
luſive. ſhould rebui:d the houte, and that he ſhould pay ſuch a ſum to 
Poſt. 580. the vendor, The tenant tor liſe died; the heir in reverſion (being 
v. Roll. Ab.zc8, admitted) entered upon the vendee; and, Whether his entry were 
9. Co. 107. a. Congeable? was the queition,—-Cawpy held, that it was; for the 
Yelv. 1. colluſion betwixt the tenatit for life and the vendee to take away 
Raym. 404 the inheritance is apparent, to which fraud the lord was conſent- 
ing; as is manifeſt by his demiſe by copy to the vendee, upon the 
Cro. Car. . condition /upra, &c. ; therefore he ſhall not have advantage of this 
2. Will. 13. 16. forfeiture, eipecially againſt him in reverſion, being a ſtranger. 
1-Bac.Abr.487- And he conceived that no forſciture of a tenant for lite ſhall by 
— law prejudice him in reverkon or remainder ; as, where tenant 
— for life of an office commits a ſorfeiture, it ſhall not prejudice him 
LI. Raym. 1000. in reverſion, as 39. Her. G. is. So here, although it were a for- 
Cowp. 702. feiture during her time, whereof the lord might have taken advan- 
3. Term Rep. tage, yet it ſhall not prejudice or bind another. Whercfore, al- 
738. though the other ſuffice were abſent in parliament, yet becauſe 
he conceived it to be a clear caſe, he commanded judgment to be 


entcred accordingly. 


ca 4. Paramore againſt Pain. 
Michaelmas Term, 39. & 40. Elix. Roll 547. 


To a plea of DEBT for forty pounds. The defendant pleads, that the plain- 
© foreign attach. tiff was indebted unto him in 4ol. and he therefore ſued 
* ment the a plaint in London, and there this debt in demand was at- 
. tached in his hands. And he pleaded the foreign attachment in- 
py, thit - 3 a EE” . 
was not ind-bred certain, and the judgment thereupon, &c. Ihe plaintiff replies, 
to thedefendant. that he was not indebted to the defendant in 40l. nor in any other 
Poſt. 832, ſum.— And it was thereupon demurred by TAnFiELD. For the 
r. Roll. Ab. 551, debt is not now traverſable, becauſe it is recovered in Landon; et 
Lut. 993- non diſrutionatur within the year and day, as it might be by the 


1. Bac. Ahr. 690. 2 3 
1. Com. Dig 426. cuſtoin.— But Coke, Attorney General, moved, that the replica 


3. Will, 301. Dougl. 112, 1. Term Rep. 557, . 
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non was good: for whether he were indebted or not, is very well gn 


ifſvable ; for if he were not indebted, they in London could NP 6 
attach the plaintiff's debt by a foreign attachment for nothing.— 
And ſo was the opinion of THE wHOLE CourRT.—And FENNER 
ſaid, that in the common pleas, 22. & 23. Elix. it was ſo ruled in 
one Bray's Caſe. —W herefore- it was here adjudged for the plaintiff. 


rg againſt Hearn. Car 5, 
Michaelmas Term, 39. & 49. Eliz. Roll 299. 


ACTION of trover of certain corn. The matter in law, where- — of a 
upon the demurrer was grounded, was, The lord of the ma- |," 
nor of Prud/how, within the pariſh of Ovingham, in the county of ay tithes within 
Northumberland, preſcribed, that he and all his anceſtors, and all his manor ; but 
thoſe whoſe, &c. had uſed from time whereof, &c. to pay to the be muſt pre- 
parſon of Ouineham (the now plaintiff) and all his predeceſſors 61. 3 war bY 
tor all manner of tithes growing within the ſaid pariſh ; and that &.. ES 
by reaſon thereof he, and all they whofe, &c. lords of the ſaid ma- cimas garborun; 
nor, had uſed from time whereot, &c. to have decimam garbam, frue for it is a protit 
decimum cumulum gar lu i, feu rranorum, of all his tenants within 2 — 
the ſaid manor ; and, Whether theſe were good preſcriptions or ge. 
not? was the queſtion.—PoruaM, GAwDy, and FENNER held, Ante, 293 511. 
that they were = And as to the firſt they conceived, that a 387. 

modus decimandi by the lord for himſelf, and all the tenants of his Poſt. 63. 733- 
manor, to bar the parſon from demanding tithes in ſpecie, is S. C. Moor, 483. 
good; for it might have a lawful beginning, viz. that before it was 2. Co. 46, 45- 
a manor all the lands were in the lord's hands, and 61. was paid for — 5 
the tithes thereof: then when he conveys parcel thereof to others, . Pac. 3 
it ſhall be diſcharged, as it was in the lord's hand; as in the caſe 64. 

of Doctor Cotton, ante, 587. And as to the ſecond preſcription, 

that it was good to have the tenth ſhock, &c.; for he hath it as a 


profit a prender, as pareel, or a thing appurtenant to his manor, and 


not as tithes ; for a layman cannot have tithes by preſcription, be- 


cauſe he is not capable of them, in regard they be ſpiritual: but he 
may have the tenth ſhock, as a temporal profit a prender ; as 
44. Edw. 3. pl. 5. And it well may be parcel of a manor ; other- 
wiſe of tithes, which cannot be ſaid to be parcel or appendant to 
a manor ; as it was adjudged in Minch's Caſe, 34. Eliz. arid fo is 
the book of 10. Edw. 3. pl. 5. And therefore if the lord had pre- 
{cribed to have had 22 gar barum, it had been ill: but when 
he preſcribes to have decimam garbam, &c. it is otherwiſe; for ſo 
there is a difference betwixt the pleading for tithes, which are ſpi- 
ritual, and of a tenth, which is temporal. They alſo agreed, that 
if the queen was lady of a manor, ſhe might preſcribe to have 
tithes ; for ſhe is capable of them, although they be ſpiritual ; as 
22. Aſſiſe, 75. for ſhe is mixta perſona, et capax ſpiritualis juriſdic- 
1.215; as 23. Edu. 3. Aid de Roy. — Wherefore, alſente CLENCH, 
they adjudged it for the defendant (a). | 

(a) Dykes v. Thompſon, g. Feb. 9. Ann. 1740. in the exchequer accord. L. C. B. 


Parzerr's MSS, | 
| Matures againſt Weſtwood. Cazz 6. 

COVENANT. Upon demurrer the caſe was, A. leſſee fer An ation wilt 

twenty years, grants it by indenture to ///word for ten years, lie by the aſſig - 
wherein he covenants at the end of the term to leave it ſufficient! — — 
repaired, and give the poſſeſſion to the leſſor, his executors or af- ,,.inq an under 
leſſez on a covenant to leave the premiſes in repair. Ante, 78. Poſt, 617. 649. S. C+ Gouldſ. 175. 
Moor, 150. 5254 And. $2, Codb. 261. Dougl. 87, 461. 3. Term Rep. 394. 
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Marrars ſigns. Afterwards A. aſſigned the reverſion to the plaintiff ; and 
Su, 0h becauſe the defendant, at the end of the ten years, did not deliver 
up unto him the tenement ſufficiently repaired, he brought this 
——— was firſt moved, Whether this action lay by the 
Tod. 650. 833. 32. Hen. 8. c. 34. for an aſſignee of a reverſion for years? And 
3 3 therein THE WHOLE CovnT held, that it did.—Secondly, This 
1. Woad"s Cn. Covenant is collateral, viz. for the delivering of a poſſeſſion : and it 
373. was not broken until after the term determined, and therefore the 
aſhgnee cannot have any advantage thereof; for he was not farmer 
when it was broken, but only tenant at ſufferance.—And of 
that opinion was FENNER. But all the other THREE JusT1cCes 
t contra: for there cannot be a more apt covenant to run with the 
land, than to leave it ſufficiently repaired ; and that is broken in- 
ſtantly with the determination of the eftate. Wherefore they 
reſolved for the plaintiff. | | 
Pleading. But then an exception was taken to the declaration, viz. that he 
| did not aver that he had the reverſion at tie time of the grant.—But 
Dol. 6657. 685. it is alledged, that 4. let to the defendant for years, and afterwards 
granted the reverſion to the plaintiff; to which grant the defendant 
attorned: and it was holden to be an apparent fault. Jide 7. Hen. ). 
pl. 3- Wherefore for this cauſe it was adjudged for the de- 
tendant (a). | 
(a) Sed quazre. Vide poſt. S. C. 617. 
- Cant 7: Bennet again/? The Biſhop of Norwich. 
One of two T RROR of a judgment in a quare impedit. The caſe was, The 
— * the next avoidance of a church was granted to . and B. afterwards 
ofa church may H. releaſed to B. the plaintiff, and after that the church became 
relezſe to the void; and, Whether B. ſhould preſent only, or have for the di- 
wether before the ſturbance the quare impedit in his own name only? was the queſtion, 
dance hap- —And it was held byaLL THECovrT that heſhould; for the next 
oO? avoidance is a thing in intereſt, and is grantable to a ſtranger ; 
Co. Lit. 270. b. wherefore it might be releaſed by the one to the other: but if the 
— ja 84. Church was void at the time of the releaſe made, it were other. 
. Abr. asd. wiſe ; for then it is a thing in action, which cannot be conveyed 
over (a). Wherefore the judgment was affirmed, 
(a) S Wolferſtan's Caſe, 3. Burr. 1506. and 1. Black. Rep. 490. and the caſes there cited, 


Caxx 8, Bowyer againft Garland. 


An ation will DEBT againſt an adminiſtrator upon an arbitrament made be- 
nat lie againt twixt the plaintiff and the inteſtate, in writing. The defen- 
an adminiftrator dant demurred. — And, without argument, it was adjpdged for the 
— defendant, becauſe the inteſtate might have waged his law: but 
waged his law, Otherwiſe it were, if it had been in debt upon arrearages of accounts 
Co. Lit. 295. 2. before auditors. 

a. Roll. Ab. 107. 9. Co. 27, Ld. Raym. 248. 5. Com. Dig. 260. 1. Salk. 69. 'Cowp. 375, 

Can g. Acton againſt Barham. 


Faire fuciai. JEAROR of a judgment in Sandwich, The error aſſigned was, 
| Becauſe that in treſpaſs of taking his ox in D. the iſſue was, 
Whether the place, where, &c. was holden of him, as of his manor 

of S. by heriot, & and the wenire facias was awarded de vici- 

neto de D. et S. whereas it ought to have been from S. only.—- 

And for this cauſe it was held to be error ; although it were al- 

ledged, that the awarding the venire facias from the v1i/ne of P. was 

but ſurpluſage, and not error, where the vill whence the oy 

- | ariſe 


— 
. — - 
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id ariſeth is alſo named. But it was thereto anſwered, that this hall AcTox 

ay not help it ; for it is not awarded according to law. And it may "—— 

18 be there are many more returned from D. than from S. which the , 
le law will not allow of. Wherefore it was held to be erroneous. 

id But judgment was not then given. Sed adjournatur (a). 

5 (a) It was moved again, ani held, that the venue was well awarded. Poſt. 620, 621, 

f Wilſon's Caſe. S 


WILSON was indicted of forgery upon the 5. Eliz. c. 14. be- — panes 
fore A. and B. juftitiarits ad pacem, necuon ad diverſas felo- dickion in ger. 
mas, &c. audiendum et terminandum aſſignatis.””— Et per GAWDY, gery by 3. Elis. 
* FENNER, and CLENCH, it was held, that they had not any power Ante, 8). 

to take this indictment; for the ſtatute wliich appoints that the Foſt. 697. 
offences ſhall be enquired before Juſtices of aſſiſe, or Juſtices of 9. Co. 119. b. 


"7 czer and terminer, intend thoſe who have general commiſhons, and 2. Hawk. P. C. 
he not thoſe who have but a ſpecial commiſſion only, as juſtices of the; Hale, _ 
* peace. But PorHAM doubted thereof. — 
0s Armiger againſt Holland. CAE 11, 
= | [JON demurrer, the caſe was, eye, E of North-Creak, Induction to a 
be in the county of * (it being a benefice above the value ee —— 
* of 81. per annum), takes a ſecond benefice, and was thereto admit- wy" raw 


void without 


ted, inſtituted, and inducted. Afterwards he was elected Bi/hop of ſentence of de- 
1 and before his creation and inſtallation, the queen, by privation ; and 
her letters patents, reciting that he was parſon of North-Creak, the 21. Hen. 8. 


he granted to him, that he might hold it in commendam, non ob/tante, 3 mg 
ds Cc. After he was ſacred, and inſtalled, Holland was preſented, dhe wan — 
ne admitted, inſtituted, and inducted to the church of North-Creak. by himſelf, grant 
- Afterward the Biſhop of Carliſie let the ſaid parſonage to Armiger, to a biſhop a 
n. the plaintiff: and, Which of them had the right? was the Geht to hold a 
MK; * 1 points were made. —Firſt, Whether by the or- — £ 
T; er of the common law the firſt benefice is void without depriva- Withſtanding 
he tion, by the taking of a ſecond benefice ?—Secondly, Whether the 25. Hen. 8. c. ar. 
er. 21. Hen. 8. c. 13. be a general law, whereof the Court ought to Ante, 39. 542+ 
ed take conuſance, although it be not pleaded ?—Thirdly, admitting 554 5 
it is not void by taking the ſecond benefice, Whether it be not _ OI Hs 
cd, by his being created a biſhop, viz. whether the diſpenſation grant- = — 75 
ed by the queen to hold in commendam be good or not, by 25. Hen. 8. Dav. 73. 
* c. 21. which gives authority to the archbiſhop of Canterbury to Dyer, 228. 
ell your it '!—As to the firſt point, all THz JusTicEs reſolved, that 4 Inft. 356. 
he the acceptance and induction into the ſecond benefice, the firſt . g 414: 
n. was void by the order of the common law, without any ſentence 7 g. — 
i of deprivation ; and for that purpoſe, 5. Edw. 3. pl. 9. 9. £dw. 3. 
| Pl. 26. 10. Edw.3. pl. 1. 24. Edw. 3. pl. 30. 11. Hen. 4. pl. 37. 
14. Hen. J. pl. 28, 12. Hen. 8. pl. 6. 14. Hen. 8. pl. 17.—As to 
the ſecond, they held, that the 21. Hen. 8. c. 13. is a general law, 
and therefore needed not to be pleaded, nor any part thereof: and 
28, therefore by the taking of a ſecond benefice, and by the induction 
as, to it, the firſt is clearly void; and ſo it appears to the Court 
10r without pleading the ſtatute. Vide Dyer, 27.—As to the third, they 
ici- all agreed, that the queen by her prerogative, without the arch- 
* biſhop, may grant to a biſhop to hold a church in commendam, 
al- notwithſtanding the 25. Hen. 8. c. 21.—But for the two firſt 
* points they awarded a conſultation. 
ue 
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Cain 22, | Charter againſt Peter. 


* They art an PRROR was brought in the exchequer- chamber of a judgment 
e "rr E in the queen's bench for theſe — : * Thou art — — 
Gonable. * to the ſtate.” The error aſſigned was, That the words were not 
Ante, 9 actionable. But it was adjudged that they were: for the words can- 
Poſt. 621. not have any good conſtruction, but are very ſlanderous. Wherefore 
2. Saund. 407, the judgment was affirmed. 

Salk. 696, Ld. Ray. 812. 8. Mod, 283. d 


2 Hilary Term. 
40. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, E/7. 

Francis Beaumond, E/q. t Juſtices. 
Thomas Owen, E/7. 3 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Senn 1. Keen againſt Cope. 
| | Hilary Term, 39. Eliz. Roll g41. 
A leaſe by te- FJECT IONE FIRMA. A ſpecial verdict was found, that 
Nant in tail for Tho. Jennings was tenant in tail, remainder to John Jennings. 
rut png” wap! Tho. Fennmgs, the firſt tenant in tail, made a leaſe to the defendant, 
© 28. with col. and two others, for their lives, according to the 32. Hen. 8. c. 28. 
lateral warranty, With warranty (a), and died without iſſue : John Jennings in the 
docs not make remainder was his brother and heir, who entered, and let to the 
N e e plaintiff for years; upon whom the defendant entered, and eject- 
— ed him. Et f, Sc. The ſole queſtion was, Whether this war- 
. ranty ſhall bar him in the remainder to enter or not? for the 
| leaſe not being a diſcontinuance (being warranted by the ſtatute), 
Co, Lit. 333. determined by his dying without iſſue, and it cannot bind him in 
— yo n remainder: for he cannot have the rent reſerved; and then the 
5. 3'3* eſtate is determined, and the warranty with the eſtate, and it ſhall 
Dyer 43. b. is not bar him in the remainder.—W herefore it was adjudged for 
marg. the plaintiff, 
Moor, 8. 3. Com. Dig. 239+ 433. 3. Bac. Abr. 317. Cowp. 502. Dougl. 570. 573. 1. Term Rep. 738. 
What ſhall bea NOTE. The leſſor did not warrant it for him and his heirs ; 
warranty forthe but pro redditu prædieto he warrants it againſt him and his heirs: 
2 1 And for this cauſe alſo it was held, that it was a warranty for his 
Co. Lit. 4. 363. life, and was determined by his death. 
(a) See 4. Ann. c. 16. f. 21. 


IM} Pigot againſt Gaſcoyn and Furthee. 

* 3 my EBT, as adminiſtrator to Anthony Lengvile, durante minore etate 
eee of M. Longvile, the executor, upon an obligation; and avers, 
rate, it muſt that V. Longvile was within the age of twenty-one years. I he 
be alledged that defendant picaded an ill bar; and it was thereupon demurred.— 
the ex-cu'or is But becauſe the Court was reſolved upon conference with divers 
under ſeveatcen. _- ; "he * 2 ** 
Pon 711 civilians openly in court, that the power of an adminiſtrator, au- 
5 Co. 29.2, raue minore ætate, doth ceaſe at the executor's age of ſeventeen 
8. Mo. 305. 2, Vent, 228. Brownl. 46. Cro. jag. 59. Vaugh. 93. $winb. 25, 1. Ld. Raym. 667. 
Conn. Rep. 159. 1. Salk, 42. Prec. Ch. 125. ff. 


_ 
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ars; and that adminiſtration committed after that age of the Prcor 


t executor, is merely void; and notwithſtanding this averment here, 77 
6 * l GAs cor and 
Y the executor might be above the age of ſeventeen years, and within 7 
t the age of twenty-one years; it was therefore adjudged, ud que- 
A rens nibil caperet, &c. 
” Stanley againſt Boſwel. Carr z. 


ACTION for theſe words ſpoken of the plaintiff, being an at- To ſay of an at- 
torney: Thou art a cozening knave, and getteſt thy living torney that he 
« by extortion, and didſt cozen one Pigeon in a bill of coſts of 101.” — _ a falſe 
The defendant pleaded not guilty, and found againſt him. After 1 2 
verdict it was moved, that an action lay not for theſe words. — 

And all THE CourrT agreed, that for the firſt words, ** Thou art a „ 
« cozening knave,” an action lies not, for they are too general; and . 307. 
nobody knows what is intended by them. And for the words, 

« Thou getteſt thy living by extortion,” no action lies; for ſo he 

may do, and be no extortioner : as in the caſe of Stanhope, * Thou 4. Co. 15. b. 
« getteſt thy living by ſwearing and forſwearing, &c.”” But for 

the laſt words, becauſe they touched him in his profeſſion (for to 

make a falſe bill is againſt his oath), and is a great falfity, and 

abuſe to the Court, they all held the action to be maintainable ; 

and gave rule that judgment ſhould be entered accordingly, &c. 


Mariot againft Smith. | 9 

at EIECTIONE FIRMA. U pon a ſpecial verdi& it was found, If a letter of at- 
6. that one L. was ſeiſed of the land, and made thereof a charter j a 
It, of feoffment to the leſſor and his heirs, dated the tenth of September; , th September 
8. and he, by another deed, reciting that L. had made unto him a where it was : 
he charter of feoffment of that land, dated the eleventh of September, 10th September, 
de gave thereby authority to A. to receive livery and ſeiſin lor him, udn or 
K- ſecundum for mam et effeftum chartæ predifie : A. receives livery ng — + ag 
1 upon the feoffment accordingly. And it was found, that there was cundum forman 
he not any other warrant of attorney: and, Whether this were a % «fe&um char- 
), good feoffment or not? was the queſtion. DR ew moved that it pre, 
in was ; for all is certain, viz. the name of the feoffor and feoffee, — it 
and the ning of the land, and nothing miſtaken but the date; „ill be void. 
| which being ſufficiently certain before, it is not material, although it co. Lit. ga. 
or be miſtaken as in 2. Edw. 4. fol. ultimo, and Dyer, 376. Cotton's Caſe. 2. Roll. Abr. 9. 
I But all THE JuUsT1CEs reſolved to the contrary : for the #-Roll-Rep.274- 
38. warrant to receive livery is by the letter of attorney, which 3: M22 137. 
$; authoriſes him to receive it ſecundum formam chartæ, dated the —— 
8: eleventh of September, whereas there is not any ſuch ; and ſo 1 5. : 
his he had not any warrant to receive it; wherefore the livery made is 2 Salk. 463. 

void: and the date of the deed was the principal note to know it; Cp. 266. 

and if 1t varies in the date, there is not any ſuch deed : and where 

a ſtatute is pleaded, and miſ-recited in the date, as in Plowden, 84. 
* Strange s Caſe, there is not any ſuch ſtatute : and it is not like to 
an, Cotton's Caſe ; for there, although the houſe was miſ-named, in 
he whoſe tenure, &c. yet it was certain enough before, and paſſed by 
** — 2 he — ; and the letter of attorney referred there- 

to. o the i 
— Rien y eld, if the warrant had been to make livery, 
en = 5 = then moved, that in regard that the feoffor himſelf Livery by at- 
67, 0 e very to the attorney, it ſhall be a good livery as to him, torney. 

| ough it ſhall not be to the feoffee. 


Sſz | But 
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Manror But AxnDERSON and W ALMSLEY denied it; for there was not 
pom. any intent to enfeoff the attorney, but the feoffee. Wherefore 


it is utterly void; and it was adjudged for the defendant. 


Carr 5. Archdeacon againſt Jennor, 


What words THE caſe was, One made a leaſe for years; the leſſor cove- 
8 nanted that the leſſee ſhould have houſe- bote, hay- bote, and 
* plow-bote, without committing any waſte, upon pain of for- 


—— feiture of the leaſe : Whether this were a condition? was the 


1. Bac. Abr. 403. queſtion. 


1, Wood's Con. AN DDRERSONY. The covenant is no more than what the law 
— 27. 766. appoints, and therefore vain ; and ſo all what is ſubſequent is 
2. Term Rep, vain.—. Quod BEAUMOND agreed. 


746. WALMSLEY. It is a covenant on the part of the leſſor; and 
therefore it cannot be a condition, 


Eaſter 
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Sir John Popham, Kut. Chef Fuſtice. 
Sir Francis Gaw dy, Kut. | 
Edward Fenner, E/q. Tuſtices. 
John Clench, E/. 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


- 


Holland againſt tour Others. Carr 1, 
He brought an appeal of murder againſt four of The agpearance 


Sir George Fearmor's men by original writ. At the day of of an appellee 

the writ returned, they appeared at the bar, and then he con _— 3 
would have declared againſt them, being at the bar, as in cſfodid — 2 1 
mareſcbhulli. But by the rule of THE CouRT he could not; for the hal, unleſs a 
appearance of the defendants do not make them in cu/todid mare- committitur be 
ſchalli, unleſs there be a record made, quod committitur —— entered or del 
or that they find bail. Wherefore in regard the plaintiff would 5 en. 
not declare againſt them upon the writ, the plaintiff was therefore —.— 581.4 
demanded, and being called upon the writ, was nonſuited, and — ga 


the defendants diſcharged. 1. Bac. Abr. 
I 123. 128. 2. Ld, Ray. 1290, 1. Salk. 64. 


Nor. He would not declare againſt them upon the writ, be- N. B. A nonfuis 
cauſe there was a fault therein, viz. the want of an addition of one after apptarance 
of the defendants in the fi name (a); and if he had declared, and '* *Ppeal is Pe- 
the writ had then abated, it would haye been peremptory unty see 
him. For TANFIELD, for the defendant, ſaid, that a nonſuit be- Poſt. 695. 
2 is peremptory (5). Vide 22. Edw. 3. pl. 7. (el Cafesin 
22. . « 


CrownLaw, 
2 | (b) Co.Lit, _ 
1. Sid. 432» 22. Aff. 97. Sum. 190. * . P. C. 148. 2. Hawk. 230s 
The Earl of Worceſter againſt Paddon. - Carr . 


"TRESPASS. After verdi@ it was moved in arreſt of judgment, A venire facies 

that the venire facias was made returnable three days after the CONES 
term, and after a d:/tringas was awarded, and the jury taken there- not aided. 
upon; which was ill, becauſe the firſt wenire facias was ill — . qu a 
Gawny. If there were no venire facias, it were holpen by the co. Jac. 442. 
ſtatute of jeofails ; but an ill venire facias upon the record is not 1. Com. Dig. 316. 
holpen.—POrHAM. The like caſe was of late in this court, and B. R. H. 411, 
ruled to be ill. Wherefore, for this cauſe, the judgment was ar- 


reſted. Vide 1. Elix. Dyer, 168. 227. 265. 
Hutchins againſt Martin. C482 3. 


[JPON evidence to a jury, it was moved, where leſſee for years Acceptance of a 
accepts of a — leaſe, to begin at Michaelmas following, ſecond leafe is a 
Whether it be not an immediate ſurrender of the firſt teaſe And qa 2 
THE COURT held that it was, and that the leſſor might enter in _— $22. 

the intetim and take the profits. — And Coke, Attorney General, Pett. $74. 
laid, that it was lately fo adjudged in the common pleas, ” 2.Roll.Ab. 496. 


5. Co. 11. b. 
byer, 93. 3. Leon. 244+ 3. Bac. Abr. 459- 462. 1, Burr. 19% 4. Burr. 2210. 1. Term Rep.. 
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CasE 4. | Child's Caſe. 


Inditment CHL was indicted upon the ſtatute of g. & 6. Edw.6. c. 4. for 
quaſhed for un- ſtriking in a church-yard. —GEeoRGE CROKE took exceptions 
certainty of the thereto, becauſe it was apud generalem ſeſſionem pacis tent. apud Bland- 
_ „. ford, and it is not faid in comitatu And although the 
Pott. 677. 738. county was in the margin, and ſo by intendment it might refer 
751. thereto; yet, becauſe indictments ſhall not be taken by intend- 
Coo. jac. 96.256. ment, he was for this cauſe diſcharged. 11. Hen. 7. pl. 10. 


2. Keb. 302. 3. Prer. Will. 439. 2. Hawk. 362. 


Ca 5. | Darrel againſt Middleton. 


An ejectment is PF JECT IONE FIRMA of a leaſe made the twentieth of Augu/, 
good on a de- from Michaelmas then laſt paſt, ante datum hujus indenturæ, and 
e he neither ſhews the indenture nor the date thereof. After verdict 
mar, ante datum US matter was alledged in arreſt of judgment, that there did not 
indenturee. any certainty appear by the declaration when the leaſe ſhould com- 
x. Vent. x35. mence; for there is not any date of the indenture expreſſed. 
Cro. Jac. 646, Wherefore, &c.— TE Cour held it to be well enough: for 

Herley, 63, when he declares of a leaſe made of the twentieth of Auguſt, for 

Run. ExQ. 95. twenty years, from AMichae/mas then laſt paſt, if he had ſtayed there, 

Cop. 777.75. jt had been clearly good; then the addition, ante datum indenturæ, 

ſhall be void, and the beginning of the leaſe appears certain 
enough. Wherefore it was adjudged for the plaintiff. 
Carr 6. Collins againſt Harding, 
Faſter Term, 39. Eliz. Roll 333. 

4 general re- DEBT upon a leaſe for years. And declares, That one Per- 
ob will not grew being ſeiſed in fee of two acres, the one freehold, 
incest ro are. the other copyhold land, and having the lord's licence to make a 

vertion, and not leaſe of the copyhold land by indenture, let the two acres by in- 

que at the time denture to J. S. for 21 years, rendering 20s. rent; and afterwards, 
tae rekaſe was in May, 32. Elia. granted the reverſion of the freehold land to the 
M_ plaintiff in fee, to whom the leſſee attorned ; and upon the fame 


NR day ſurrendered the reverſion of the copyhold land into the hands 
8 8 — of two of the tenants of the manor, to the uſe of the plaintiff in 
2. Koll. Ab. 408. 


Hob. 1 fee ; and at the next court this ſurrender was preſented, and the 
Moor, +99 plaintiff admitted accordingly. Afterward, the 1. Auguſt, 33. Elz. 
Yeiv. 223. Jo. St. the leſſee granted all his eſtate to the defendant ; and for 
J. Sid. 141. the rent of three years arrear at Michaelmas, 37. Eliz. the laintiff 
3 47. brought this action. The defendant pleads a releaſe from the 
33 * plaintiff made to J. S. the firſt leſſee upon the 14. Nov. 33. Eli. 
Skin. 305. (which was after the aſſignment) of all actions and demands until 
"Salk. 195. the date of the deed; of which J. S. (as the defendant alledgeth) died 
5. Com. Dig. po ſſeſſed, and made him his executor ; intending thereby that by 
Doug). * this releaſe made to J. S. being the principal party, the action of 


debt was gone for ever. And it was thereupon demurred. It 


was agreed by all THz Cour, that the bar was ill, and that there 
was no cauſe to bar this action, the releaſe being of all demands 
until the date of the deed ; and this rent was not arrear till after- 


wards. 


Debt for rent. Tt was then moved, that the declaration was not ſufficient to 


= lie by te maintain this action; for when he divided his reverfion (viz. by 
ignee of a re- 


verfion of lard; granting the reverſion of the freehold, which then immediately 


part freehold and part copyhold ; for the ſurrender of the one ſhall relate to the attornment of the other. 
Moor, 354. Co. Lit. 148. 2. 1. Roll. Ab. 426, Gilb, Ten. 457. Ted 


s* A A” kvwew 


Faſter Term, 40. Eliz. In B. R. 607 


paſſed by the attornment, whereas the copyhold paſſed not until Cor ring 
the ſurrender preſented, and the admittance in court), the rent 8 
was thereby utterly extinct; or, at leaſtwiſe, the plaintiff ought to 
have had ſeveral actions, becauſe he now hath the reverſion 1 ſe- 
veral conveyances.—And of that opinion was GAWD Y. And Por- 
HAM ſaid, that he was of the ſame opinion, if this rent ſhould be ſaid 
to be iſſuing out of both acres. But he held, that this rent ſhall be 
iſſuing only out of the free land; becauſe that is the moſt worthy, 
and whereof the common law takes conuſance: as if rent be 
granted out of land guildable, and out of land in ancient demeſne, 
the action ſhall be brought for it at the common law. And if a Aue, 258. 6, 
leaſe be made of land and goods, rendering rent, it is iſſuing only 
out of the land. But we will well adviſe thereof. And the other 
Juſtices ſpake not thereto. Sed adjaurnatur (a). | 
(a) This caſe was moved again in Mich, Term, and -adjudged for the plaintiff, 
Poſt, 622, 623. 


Wade againſt Buſſard. Carx 7. 


CTION on the caſe for theſe words: Thou haſt forged an Words action- 
« obligation, and I will prove it.” The defendant juſtifies, *. 
becauſe he had forged ſuch an obligation in the name of Yendy. 1. Roll. Ab. 6g. 
The iſſue, de /on iort demeſne, &c. and found for the plaintiff, It 
was now moved, that an action lay not for theſe words; for he 
doth not ſhew that this obligation was ſealed and delivered, —T ne 
CovkT held it to be well enough, for it cannot be otherwiſe in- 
tended ; for without thoſe circumſtances it is not an obligation, 
but a writing only. But they held that for ſaying, * Thou haſt 
„made a falſe bond,” an action lieth not; for that may be upon 
falſe inſtructions. 

Secondly, It was alledged that this iſſue was not good; for there Pleading. 
being a ſpecial forgery alledged, it ought to be ſpecially traverſed. 3 C 6. 2. 
Tur CovurrT held the 115 to be well was + : and if it were ,, — 
not good, it is aided by — Hen. 8. c. 30. (a) Wherefore it 331. 
was adj udged for the plaintiff. 

| (a) Ste alſo 4. & 5. Ann. c. 16, 


Leigh againſt Wood. c;. 
Michaelmas Term, 39. & 40. Blix. Roll 374. 

PROHIBITION to ſtay a ſuit for tithes. Wherein he ſur- Tithes after ſe- 

miſeth, that he ſet forth his tithes ; and afterwards, for ſome verance are lay 
reaſonable cauſes (not ſhewing what in certain) he had detained * W 
part of them; and that the parſon had ſued him for them in court 241 — 
chriſtian: and it was thereupon demurred.— FEN x RR and CLENCH detain them, 
held it to be good cauſe for a prohibition ; for by ſetting out of he may ſue ei- 


the tithes, they are become lay-chattels ; for which he may have ter 1 oy 
his remedy at the common law b treſpaſs or detinue, and there- wen = | 


fore there is not any cauſe of ſuit in the court chriſtian. —GAWwDY pod. $44. 

and POPHAM e contra. For againſt the party himſelf, who ſet 2. Rol. Ab. 286. 
forth his tithes, a ſuit is well maintainable in the {piritual court, 2. Inſt. 613. 

if he detains them, although the parſon (if he would) might have Moor, 912. 

his remedy at the common law ; but if a ſtranger takes them after OO 
they be ſet forth, his remedy is only at the common law: and the 1 arch. = | 
32. Hen. g. c. 7. ſ. 2. proves it; for the words thereof are, If any 4. Bulk. 241, 


do not ſet out, or do detain, or with-hold his tithes,” (which is Palmer, 380. 


do be intended after they be ſet out), he ſhall be ſued in the court 5: Bae Abr. 93. 


Comy. Rep. 22. 
Ld. Raym. 188. Stra. 245. 3. Burr. 1373. 1892. 4. Burr, 2095. 


814 chriſtian, : 
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Lricx © chriſtian, &c.” For otherwiſe miſchief would enſue to the 
it parſon, in that he would ſecretly ſet his tithes forth, ſo as the par- 
Woo. fon ſhould not know thereof, and would afterwards carry them 
away. Et adjournatur. 
Casr 9. Beadle againſt Sherman. | 
Eafter Term, 39. Fliz. Roll 699. or Hilary Term, 40. Eliz. Roll 699. 
Debt for the DEBT upon the 2. Edw. 6. c. 13. for not ſetting forth of tithes, 
1 Wherein he declares, that he was parſon of Ly!lington, in the 
purſuant to county of Cambridge; and that the defendant, being a pariſhioner 
2. Edw.6. c. 13. there, and having corn there growing, &c. the tithes whereof 
lies in the tem- amounting to the value of gol. he had not ſet them forth: where- 
* courts. fore he demanded the treble value, viz. 150l. (a). After verdid 
* ug; kat. for the plaintiff, upon a bil debert pleaded, it was moved in arreſt 
a of judgment, that the ſuit for this treble value ought not to be 
Moor, 912. . brought in the common law, but in the ſpiritual court, as it ought 
13. Co. 47. to be for the tithes before they be ſet forth. But T ANFIELD, for 
Oro. Jac. 20. the plaintiff, moved, that it might be well brought at the common 
— 11 law: and ſo it was ruled in the exchequer, way? arg advice, in 
Moor, — the time of Manwoop, Chief Baron, betwixt one 
Cro. Car. 419. for there the information was brought by the queen only upon 
2+ Will. 423. this ſtatute, and the treble value was demanded, and adjudged that 
it lay not; for the ſtatute gives it to the party grieved, and not to 
the queen; and then it was brought by Wood, being the party 
grieved, and he had judgment to recover : and a precedent in this 
court, Hilary Term, 34. Eliz. Roll. 682. Wentworth v. Criſp, was 
cited, where ſach an action was brought, and the plaintiff had 
judgment to recover. And all THz JusTices were of the ſame 
opinion in this cafe : but becauſe it was a new caſe, they would 
" adviſe until next term.—-ANOTHER EXCEPTION was taken; be- 
cauſe it appears that the plaintiff had this parſonage in right of his 
wife for years, and ſo ought to have joined his wife with him in 
this action. Sed non allocatur (b). 
| (a) Vide 8. & 9. Will. 3. c. 11. ſ. 3. 
(b) In Trinity Term judgment was given fer the plaintiff; and, on a writ of error, 
affirmed. Poſt. 6:3. c 3 8 h 
Cas: 10. owper 2941n/jt ortn. 
Hilary + Term, oy Eliz. Foy 479. 


An action of DEBT upon a recogniſance acknowledged in chancery. The 


deb: lies upon a defendant pleaded, that the plaintiff had ſued a /cire facras 


Fecognizance upon it in chancery, and had judgment there, and had ſued an 


us: elegit, and demanded judgment, i, &c. and it was thereupon de- 


though judg- murred. The queſtion was, Whether after this execution award- 
ment has hern ed by the elegit, the plaintiff might waive it, and have a new action 
obraned on a of debt ?—And all TH JUsTIcEs held that he might ; and that 
— in the judgment in the ſcire facias upon the reconuſance being in 

force, yet he might have a new action of debt: ſo if one recovers 


Poft. 817. in debt upon an obligation, yet, that remaining in force, he may 
1. Roll. Ab. 601. have a new action. -For Por HAM ſaid, the difference is, where 
6. Co. 4. one recovers in treſpaſs or other action, wherein he recovers no- 
Dyer, 256. 369. thing certain but damages only; if he hath judgment in ſuch an 
© Con 0:2 action, there, when that judgment is in force, he cannot have a 
e new action; but where the thing which is demanded is certain, 


Deal. 3. 2 debt, &c. it is otherwiſe.---Wherefore it was adjudged for the 
plaintiff, | 
George 


ood and Halton; 


a KA a a ae — a 
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George Skarning againſt Elias Shartwell. Car 11. 
EBT. The judgment was, * quid predifus Georgius capiatur; judgment, bei 
D whereas it ſhould have been“ predittus Elias.” This was — w/e Es a 
aſſigned for error: and it was prayed, that it might be amended ; Court, is rot 
for it is but the default of the clerk.—FEnNERr and CLENCH — 
(ceteris Juſtitiariis abſentibus) held, that it was not amendable ; See 


becauſe It is part of the judgment and the act of the Court (a). 3 8 Abr. 


(a] Sed vide Ray. 39. 4. Mod. 371. 1. Sid. 70. 3. Mod. 112. Carth. 167, 2. Saund. 289. Strange, 


113. 786. Cowp. 344 
(5) It is now amendable by 16. & 17. Car. 2. c. 8. and 4. & 5. Ann. c. 16. 


Shaw againſt Tompſon. Car 12. 


ACTION upon the caſe for theſe words: Thou art a for- Words aQtion- 
« ſworn knave, and I will prove thee to be forſworn in the e. 

* ſpiritual court.” After verdict for the plaintiff it was moved, A 1 35; thy 
that an action lay not for theſe words, no more than for ſaying, 1. Ro. Ab. 40. 
« Thou wert forſworn in hitechurch-court;”” which words have 4. Bac. Abr. 
been here reſolved not to be actionable.— uE Cour held, that“ * 

the action well lay; for the eceleſiaſtical court is a judicial court, 

and well known. Wherefore it was adjudged tor the plaintiff. 


Corber againſt Hill. Car 13- 

AECT ION for theſe words: The plaintiff was perjured in his Words attioa- 
„% anſwer in the ſtar- chamber, innuends, a bill there exhibit- able. 

ed by the plaintiff againſt the defendant. After verdict it was 1. Ro. Ab. 88. 
moved, that an action lay not; for it is well known, that a plaintiff 83. 
cannot be perjured in his bill exhibited ; for he is never ſworn 4. Bac Abt. 
thereto. Tu Cour held, that the action was maintainable for 5* 
the firſt words, and they are ſufficient without the innuendo ; 
which, being repugnant, is void, and not tobe regarded, Where- 
fore it was adjudged tor the plaintiff. 


8 Anonymous. C 14. 
ACT ION for theſe words : The plaintiff hath forſworn words cannet 
himſelf,” innuendo, before the Juſtices of the aſſiſe of, &c.— be rendered 
Tux wHoLE CovurT held, that the words were not actionable; 3Rionable by 
for the precedent words are not ſufficient of themſelves; and the 8 
innuendo ſhall never help them. Wherefore it was adjudged for tlie 7 


defendant. | as Rep. 
Auſtyn againſt Lucas. Cass 15. 
T was held by all THE JusT1cEs, that for broom, furze, or any Tes. 
other fuel expended in a pariſhioner's houſe, there are not Ante, 363. 


tithes due or payable.—A preſcription alſo to pay the tenth cheeſe 1. Roll. Abr. 
made from May-day until the firſt of Auguſt, in recompence of all 644- 651. 
uthe-milk for the whole year, is good; for that comes of labour, 2: aft. 652. 
and is not due of itſelf; and therefore is a good diſcharge ; but to 1 
pay the tenth quart of milk, is not good; for that is but for what Moor, 909. 

is due.— But PorHAM ſaid, to pay the tenth quart of milk at the 2. Brownl. 31. 


parſonage-houſe, or at any other place, is good enough. - _ ; 
| ar Wy 4 
Bund. 20, 73. . Salk, 656, 1, Ld, Raym. 139. 137. 359. $+ Bac. Abr. 3g, Wood's Inſt. 


160. . L4, Ray m, 1171, 
| Hunt 
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Casx 16. | Hunt againſt King. 
Exfter Term, 39. Eliz. Rell 361, 


IF tenant in tail ERROR of a judgment in formedon in the common pleas. The 
2 = 2 caſe was, That Milliam King, the grandfather, tenant in tail, in- 
9 feoffed Richard King, the father, in fee; and afterwards Millian 
ſeoffee, and le- King diſſeiſed him, and levied a fine, withproclamations, to Hitch- 
vy a fine with cock. Before the proclamations paſſed, Richard King entered; and 
proclamations, after that the proclamations paſlt , Hitchcock the conuſee enters, 
— * — 8 William King and Richard King died. Jabn King, the ſon of Richard 
force 32. Hin, King, brought the formedon, where this fine with a gue gate was 
$. c. 36. though pleaded in bar, &c. The demandant thereupon pleaded this entry by 
the diffeifee re- his father, which was traverſed, and found for the demandant ; and 
enters before all judgment given for him: and thereupon error was brought.—The 
error was aſſigned in the matter in law, that this fine ſhould bar the 
Ante, 589. intail; for although it was a fine levied by him who was tenantin 
88 tail, and had the right of the intail in him at the time of the 
Poph, 65. ”Y fine levied ; and although the fine, as to the poſſeſſion, was 
Plowd. 430. defeated by the entry of the father who was diſſeiſed, yet, when the 
2. And. 1757, proclamations run out, and are not ſtopped or avoided, this fine isa 
* 34 good bar within the 32. Hen. 8. c. 36. to bind the right of the in- 
ems tail, which was in him who levied the fine. And this is not to be 


2. Bac. Abr. 5312 
Croife on — compared to fines at the common law, nor to other fines of other 


762. rſons ; for it ſufficeth here that the fine was levied by one who 
Cop. 702, d the right of the intail, or that he was one to whom the land 
—5 erm Rep. was intailed, although none of the parties hath the intereſt in the 
4 freehold, or in the reverſion, or remainder of the land; as it was 


(#) 3- Co. 88. adjudged in Zeuch v. Banfield (a), that a fine levied by tenant in 
tail who is diſſeiſed, to a ſtranger who had nothing in the land, 
was good to bar the intail. And it is not any plea A the iſſue in 
tail, quod partes ad finem nihil habuerunt, &c.—PorH AM alſo cited 
Lord Sturton's Caſe to be adjudged in 16. Eliz. where Sturton being 
tenant for life, remainder in tail to Lord Sturton, remainder in fee to 
a ſtranger, Lord Sturton diſſeiſed the tenant for life, and levies a 
fine: the tenant for life enters before the proclamations paſſed ; 10 
as he defeated the fine; and after the proclamations were paſſed, 
although neither the freehold or inheritance in fee were bound by 
this fine, yet it was adjudged that the intail was bound by it: ſo 


it ſhall be in all caſes, where the fine is levied by one to whom the 


land is intailed, or who may claim as heir in tail; and therefore he 
is to be barred, as heir in tail, to have a formedon; although it ap- 
pears, that he had right to have the land, as heir of the fee, and 
might well enter: and although the tenant might well have de- 
murred upon this entry pleaded, and had not done it, but had taken 
iſſue upon it, and it was found againſt him; yet in regard it appears 


that the demandant had no right to this land by this nature of 


3c. Co. 50. a. action, and this appearing to the Court, they ſhall adjudge 
Ante, 1222 againſt him. —Wheretore they reverſed the judgment. 


A. deviſes land Nor R. WARBERTON, ſerjeant, cited one Grant's Caſe to 


—— be lately adjudged in the common pleas, where one deviſed 


to his ſon in tail, ben he id attahh 2 53 a fine levied by the ſon the remainder viſt 
dey ts ts, Cor ea 1 ers : 
lan 


3 & 


— WW 2 WW WO WW Oy foo ws 


nothing in the remainder, as it was agreed that he had not; 


Sir Thomas Fleming, Kut. Solicitor General. 


. 


* 
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HunT 


againſt 


KixG., 


land to his feme for life, remainder to his ſon in tail, when 
he ſhould have attained to the age of twenty-five years. He, 
before his age of twenty-five years, levies a fine (when he had 


for the remainder did not veſt in him until that age), and after- 
wards died at his age of twenty-five years. The feme afterwards 
died. It was adjudged, that this fine ſhould bar his iſſue, although 
at the time of the fine he was not tenant in tail, but was a perſon 
to whom the land was intailed : and therefore the fine was a bar 


to his iſſues. | 
Wade and his Wife againſt Smith. 
RROR to reverſe a judgment, and outlawry againſt them in Error to reverſs 


. | , 
debt. — And becauſe it was to reverſe an outlawry, it was held, — 


that they could not aſſign error, but in perſon: and becauſe the in perſon. 
baron I not bring in his feme, it was held, that he could not py e 


aſſign error; for he cannot aſſign it without his feme. And ſo it nn 
was ruled by THE Couxr. And the courſe of the Court is, that Carb. 7. 


it cannot be otherwiſe aſſigned (a). 
(4) Sed vide 4. & f. Will. & Mary, c. 18. f. 3, 


Eaſter 1 erm, 


40. Eliz. In the Common Pleas. 
dir Edmund Anderſon, Kut. Chief Fuftice. 


Thomas Walmſley, E/q. 
Francis Beaumond, E/g. Fuſtices. 
Thomas Owen, E/q. 


Sir Edward Coke, Knt. Attorney General. 


Casr 17, 


| Davies' Caſe. Cars i. 
ROVER of goods. The defendant juſtifies, as ſervant to To juſtify the 
the ſheriff of Middleſex, becauſe the plaintiff had ſtolen ſeizing of ſtoleg 
+ thoſe goods, and carried them to D. within the county of —— 
Middleſex ; at which place the defendant ſeized them ut bona wai- a felony was 
viata. And, without argument, it was adjudged for the plaintiff : committed, and 
tor he ought to alledge a felony committed; and that the goods dat the felon 


were waived by the felon; but it is not alledged that the felon — 


waived them. Wherefore it was adjudged ut ſupra. Staund. 186. 
| 5. Co. 109. 2. Hawk. 640. 
Anonymous. _ 


A WRIT of warrantia chartæ was brought of two meſſuages, Variance be- 
and twenty acres of land; wherein he counts, that the defen- deen the writ 
dant infeoffed him of the ſaid meſſuages and twenty acres per no- 2 
men unus to/ti, et 2 virgat. terræ. Exception was taken hereto; 
becauſe that which comes under the name of per nomen doth not 
warrant the count; for the two meſſuages cannot paſs by any 
word contained under the per nomen.—Sed non allocatur : for it ma 
there was only toft there at the time of the purchaſe of the two Ante, 234+ 
meſſuages, and they might fince that time — been builded. 
herefore it was adjudged for the plaintiff, 
Stratfield 
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Ante, 39g. 
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Stratfield againſt Dover. 


HE caſe was now moved again by WILLI Aus, that the plead. 
ing was ill; for the defendant made conuſance, as bayliff of 
Edward Verney, for that king Edward the fourth gave the land 
to the anceſtors of Edward Yerney in tail, and conveyed it by de- 
ſcent to Edward Verney. The plaintiff ſaith, that Francis Howſe, 
before the taking, was ſeiſed in fee; and in 25. Eliz. levied a fine 
with proclamation, and five years paſſed ; and that this fine was 
to the uſe of Francis Howſe, himſelf, and his heirs, who let to the 
laintiff for years, &c.—And for this cauſe it was inſufficient : for 
he never traverſeth the gift in tail, nor the ſeiſin in tail, in Ed. 
ward Verney, nor in his anceſtors, nor confeſs, nor avoid it. 
Wherefore, without regard to the matter in law, it was adjudged 
for the defendant. 


Trinity Term, vs) 
40. Eliz. In the Queen's Bench. 


Sir John Popham, Knt. Chief Juſtice. 

Sir Francis Gawdy, Kut. 
Edward Fenner, E/q. Tuſtices, 
John Clench, E.. 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Beadles againſt Sherman. Cat Is 
Ante, Eaſter Term, 40. Eliz. Plac. g. 


HE caſe was now moved again, to have the reſolution of Huſband and 
| the Court.—And they all reſolved, that the action well lay wife may join 
upon the ſtatute. in debt for the 
It was then moved, that thoſe tithes were perſonal chattels, gay ray v4 
which appertained to the baron only, and he hath joined his feme 6. c. 11. for 
with him in this action; and therefore it was ill. tithes which the 
Sed non allocatur: for the feme, being termor, the baron is poſ- huſband has in 
ſeſſed of them in her right, and the action is given to the proprie- her right. 


tor or farmor, &c. wherefore the action is well brought in both — rang 


their names. And it was adjudged for the plaintiff. ny 
NoTe. A writ of error was brought upon this judgment. ang 276. 
The error was aſſigned in the point of law. And the judgment Jenk. Rep. 253. 
was affirmed. 1. — 304. 
2. Will. 423. 


Fox againſt Wr ight. CA 2. 


DEBT upon a bill enſealed of 200l. which was in this manner: « x bind myſelf 
That the defendant, in conſideration of a bill of gol. wherein © to fave 4. 


the plaintiff was bound to William Flud for the payment of 421. © barmieſs, 


for the defendant, obligavit ſe in 2001. ad indempnem conſervandum Kd» dog pn 
the plaintiff from all actions by reaſon thereof, ſolvendum to the 7e 
plaintiff cam reguiſitus efſet; and alledgeth in fact. that he had not written in a 
ſaved him harmleſs, pro e quod that the ſaid William Flud had book, and there 
ſued him upon that bill, and recovered gol. damages, and had _ is a goes 
taken him in execution thereupon, unde ado accrevit, Wc. 

The defendant pleaded, non ef? faftum. And upon the evidence :. — Sv. 
it appeared, that this obligation was written in a book, and in the 566. 
ſame leaf the defendant put his hand and ſeal thereto. 

And at the i prius in London, before PopHAM, it was moved, 

Whether it were a good deed, or not? And he held, that it was; 
but willed the jury to find it ſpecially. But they generally found 
it af be factum ſuum; for they ſaid it was an uſual courſe in 

nam. 

Being afterwards moved in court, CLEexcH and PornAu 
agreed, that it was a good deed ; but Fenner doubted. Yet now 
by the verdi& of the jury it is put out of queſtion. 

Secondly, it was moved, that the plaintiff could not have advan- _ _- 
tage of this bond; becauſe it is not alledged, that he gave notice * 
of this ſuit to the defendant — Sed non allocatur. But it was ad- 
judged for tlie plaintiff, although not any reaſon given * 

: ewer 


e Trinity Term, 40. Eliz. In B. R. 


cas 3. Hewer againſt Bartholomew. 
Trinity Term, 39. Eliz, Roll 830, 


What payment CCOMP T, ſuppoſing that he received 100l. by the hands of 
ſhall be conſtru- ohn Coventry. The defendant pleaded ne ungues ſon receiver by 
eda diſcharge of the hands of John Coventry to render accompt, &c. ; and thereupon 
3 no they were at iſſue. The jury found, that Bartholometo paid that 
paid ; and under 100l. to Hewey the plaintiff in redemption of a mortgage; and he 
what circum- commanded his ſervant to put it in his cloſet; who did ſo. Aﬀter- 
Aances ap action wards Bartholomew — 5 of the plaintiff certain evidences, and 
—— bonds; which he refuſed ta deliver. The defendant then requir- 
tainable. ed, that he might have his money again, which he then had paid. 
The plaintiff thereupon commanded his ſervant John Coventry, that 

he ſhould fetch back the ſaid 100l. ad redeliberandum to the fore- 

faid J. Bartholomew the faid 100l. by him paid; and that the ſaid 

Fohn Coventry did fetch again the ſame money, and poured it forth 


upon the table eidem J. Bartholomew ed intentione, ut idem J. Bar- 


tholomew ſuas centum libras er quas idem J. Bartholomew to 
the ſaid 228 had paid, reciperet in præſentid of the plaintiff: 
and the plaintiff then and there did will the defendant ad recipi- 
endum the foreſaid 100l. per ipſum 3 prefato querenti, ut 
præfertur, ſolut. quas 100l. idem defendens adtunc et ibidem recepit, et 


aſportavit. Et fr ſuper tota materia, c. 


And all THE Covrr reſolved, that this payment was a good diſ- 
charge of the mortgage; and although he afterwards required it 
in, as his own money, , yet it ſhall not avoid that which was 
abſolutely paid ; but the mortgage remains abſolutely diſcharged ; 
and the monies were the plaintiff's own monies. And although 
he delivered them to the defendant as his own, not knowing the 


law therein, ſuppoſing it to be no payment; yet in regard he did 
not give it otherwiſe, nor upon other conſideration, the defendant 
received them as the plaintiff's money, and is accountable for them, 


Secondly, PopHAM and Gawpy held, that this was not any 
receipt by the hands of J. Coventry, but by the hands of the plain- 
tiff himſelf: for when he willed the defendant to receive it, it was 
his own delivery; and when he commanded his ſervant to fetch 
it ad deliberandum to the defendant, and he brought it down and 
poured it forth ed intentione, that the defendant ſhould receive it, 
that is not any authority to the ſervant to deliver it; nor did he 
by that act deliver it. But Pornam faid, if he had commanded 
his ſervant to bring the ſaid money, and deliver it to the defendant, 
and he had done it in the preſence of his maſter, and the maſter 
had required the other to receive it, that peradventure might have 
been a receipt by the hands of the ſervant. 


FexxEx held the contrary in this point: for he conceived it to 
be a delivery by the ſervant; becauſe he fetched it down, and 
poured it forth to the other to receive it. And CLENCH doubted. 
Et adournatur. F 


But afterwards the plaintiff diſcontinued his ſuit, and brought 
a new action, ſuppoſing the receipt by his own hands, G 
| Seri 
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| Gerry againſt Holford. Carr 4s 
FJECT IONE FIRMZE. A ſpecial verdi& found, that there it one of two 
were two co-partners of an houſe : the one entered generally, coparceners of 
and made a leaſe Per life, by the name of all that his houſe, &c.“ 2 houſe makes © 
The queſtion was, Whether all or the moiety only of the houſe 5 
ſſed 4 4% bouſe, Se.“ 


porhAu and FENNER held, that the entire houſe paſſed: for the entice houſe 
when he ſaith, ** all that my houſe, &c.” that intended the whole paſies. 
houſe ; and, by his livery made, he gained the entire, and gave the Ante, 115, 
entire ; although, by his general entry, it is not intended that he Cowp. 219. 
entered into more than to what he had right. 1. Term Rep. 
Gawp 2 contra. For as his entry primd facie doth not gain 759 4 59 
more than he had right to demand, no more ſhall this leaſe, 


FosTER, atthe bar, cited, that it was adjudged in this court, in 
Reignold's Caſe, according to the opinion of PorHAm. 


Gervis againſt Peade. N cg. 


TENANT for life made a leaſe for twenty-one years by inden- Breach of 
ture; and covenanted that he had not done any act to preju- Penne. 
dice the ſaid leaſe; but that he ſhould enjoy it againſt all perſons, nte, 44+ 157. 

The tenant for life dies, and the leſſor enters: the leſſee brings , 8nd. 
covenant againſt the executor. —And it was adjudged, that it la — thu: 
not; for the laſt words, “but that he ſhall enjoy it againſt all 

66 mg of refer to the firſt words, viz. for any act done by Pong. 43. 
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im, &c.” and ſo the covenant is not broken, ON Rep, 


* 
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40. & 47, Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kut. | 
Tuſtices. 


Edward Fenner, F/q. 
John Clench, I/. | 
& Sir Edward Coke, Kut. Attorney General. 
| Sir Thomas Fleming, Kut. Solicitor General. 


| Graves againſi Short. 
Can. Hilary Term, 40. Eliz. Roll 847. 
| RROR of a judgment in the common pleas in a med. 


A juror may The errors athgned were, Firſt, in fait. That the parties 
Mew to his N 1 
r ing at iſſue, whether a feoffment were made, &c. and the 


departure from jurors at the 1/7 8 gone together to conter, &c. /}l:am 
the bar, a Malevory, one of the jurors, ſhewed to the reſidue of the jurors an 
1 m_ eſcrow in writing pro petentibus quod non fuit dat. in evidence per 
ſelf ; and altho! Jar tes Predictas, per quod they found the verdict for the demandant. 
he received it Upon this error aſſigned it was demurred in law.— And, after argu- 
not through the ment at the bar, THE Cour reſolved, that it was not any error, 
regular channel nor could be alledged for error ; for it doth not appear, that it was 
aan Jo lol evidence given to the juror by any of the parties, or by any other 
ed for error; in behalf of the plaintiff ; but it ſhall be intended, that he ſhewed 
for it is not it of himſelf ; and that it was a piece of evidence which he had 
returned upon about him before, and ſhewed it to inform himſelf and his fellows. 


the en; and And as he might declare it as a witneſs, that he knew it to be true, 


1 ſo he might ſhew any thing which he knew: and therefore it is 
Ante, 411. not like to 11. Hen. 4. pl. 33. and 35. Hen. 6. title Examination.” 


1. Ro. Ab. 753. They allo held, that if this were cauſe to avoid a verdict, if it had 
2. Ro. Ab. 715, been fo found by examination, as they conceive it was not; yet in 
Co. Lit. 227. b. regard it was not examined, nor made parcel of the record, it can- 
Cro. Jac. 21. not be aſſigned for error. For PornaM ſaid, the trial hereof reſts 
r only in the examination, and it ſhall not be per pats; as non: age 
rn. ſhall be by inſpection to avoid a fine (a), ſo this matter ſhould to 
2. T. Rep. 231. avoid the verdict. For if fo, then every verdict upon ſuch a 
ſurmiſe, might be drawn in queſtion ; and peradventure, after the 
parties be dead, and all the jurors be dead, ſo as they cannot be 
examined ; which would be a great inconvenience. And there- 
fore they held, that ſuch a cauſe of ſtaying the judgment ought to 
be always, if it be upon verdict at the 1/7 privs, upon the pyſtea 
re tu ned: and if it be upon verdict in banco, it ought to be made 
parcel of the record: otherwiſe the party thall not take advantags 
of ſtaying the judgment, or of aſſigning it for error (6). 
(a) 2. Roll. Ahr. 872. 9. Rep. 30. | 
(% 1. Frecm. 70. 2. Jones, $3.. 3. Leon. 267. Palm. 425. 2. Roll. Abr. 262. 
# Prezim- pres AE. ο:¹0iass äaſſignedere tcnus, that the record is,“ ad quem 
* zerito” inſtead d diem, [cilicet Oetab. Trimtatis 30, præceptum ęſt, quid habcat cot pod 
of "prormeſe- ie juratorum cram Fuſt.tiariis in lunes in craſtine Animarum, niſi Juſli- 


* guirity, nite , 3 «xd . f 920 . . , , 
1 * „unn ftiurii in artes Ade venerint cclado Juli. proex:me Fræterito, where it 


a as re 


ei ter. ought 
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have been proxime ſequente.—Sed non allocatur. For it was ſaid, that Gnavre 
all the precedents are fo in the common pleas to make their entries axe 
as of the time paſt ; but otherwiſe it is in this court. Wherefore . 
the judgment was affirmed. | 


AFTERWARDS, at another day, it was moved to have coſts allow- Coſts allowed 
ed, and damages for the delay of execution, upon the 3. Hen. 7. c. 10. marina" ig 
: . f , . on a judg- 
Whcreupon it was doubte , becauſe it was in a formedon, in which ment i» ferme- 

(being the principal action) no coſts were allowable. —But not- des. 

withſtanding, upon conſideration of the ſtatute, for that the ſtatute Pot. 659, 

is general, That if a writ of error was brought before execution, C. Car. 143. 

« and in delay of the execution, and the judgment be afterwards Rol. 724. 

« affirmed, that the demandant or plaintiff ſhall have coſts and 3 

&« damages,” and it mentions not any action, they all reſolved, 4 3 517, 
: , . Ze, 263. 

that coſts and damages ſhall be given for delay of execution, al- 1054. 

though in the firſt action no damages were recoverable, Where- 1. Bac. Ab. 524, 


fore it was adjudged accordingly. 


Matures againſt Weſtwood, Car 2. 


Trinity Term, 40. Eliz. Roll. 1023. 


(COVENANT. The plaintiff declares, That Mary Brice was Covenant lies 
poſſeſſed of a term for twenty years of an houſe in London. and d 1 agree 
let it by indenture for four years, wherein the defendant cove- 9 lng di fg 
nanted to repair it, and to leave it at the end of the term ſuffi- |.g;. 1 
ciently repaired; and that Mary Brice, the leſſor, aſſigned over ber fienment of the 
reverſion to the plaintiff; and that the defendant thereto attorned; term. 

and that afterwards, upon ſuch a day, the term expired, and that 2 ne + 
the houſe was not well repaired (viz. c. and ſnews wherein); vs. U. el 
and for this he brought the action. The defendant pleads, that 32. N 8. e. 34. 
before this grant of the reverſion, viz. ſuch a day, he aſſigned his 

term to one Meſtibury, who was poſſeſſed at the end of the term. 

And it was thereupon demutred. The point intended was, Whe- Moor. 159. 
ther the aſſignee of a reverſion ſhall have an action of covenant _ 175. 
againſt the feſt leſſee after the aſſignment of his term? (And it was 3. SIO 
admitted on both fides, and by the Court, that although he were but Dougl. 195.461. 
an aſſignee of a reverſion for years, yet he was a ſufficient aſſignee ;. Term Rep, 
to have action of covenant.) 394 


And to the principal matter none of the Juſtices ſpake, except 1, pleading the 


_ Gawpy; who ſaid, that the matter in law is with the plaintiff, grant of a leaſe, 


that the action well lies. But for a defect in the bar, and not the place muſt 
upon the matter in law, judgment was given for the plaintiff, be ewn. 
dix. becauſe the defendant pleaded, that he granted his leaſe, &c. 

and doth not ſhew the place: ſo it is not iſſuable to be tried; 

which they all agreed to be a manifeſt fault. 


_ ANOTHER EXCEPTION was alſo taken; becauſe it is alledged 
in the declaration, that Mary Brice granted the reverſion to the 


Plaintiff, and the defendant, being tenant, attorned. And 


the defendant pleaded a grant of his eſtate over before the at- 
wrnment ; and he doth not traverſe that he had nothing at the 


time of the attornment. And that the Court alſo conceived to be 


amiſs, B * 
the Ninn ſor the firſt exception principally, it was adjudged for 
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L 3 Anthony Theobald again/? Brook. 


In an action of ACTION for theſe words, which the defendant ſpake to one 
Nander, it muſt Gurney : ** Bring me to the conſtable's houſe, for 1 am rob- 
be precifely af. bed this night: and bring me to Bonaventure Theobalds' houſe to 


0 5 hem Be « arreſt him; for old Theobald (innuend; the plaintiff) ſetteth his 
ſpoken of the ** ſons to rob me (iunuendo ditum Bonaventure, et quendam Johannem, 
plaintiff, e filium ipſius Anthonii) from time to time.” The defendant plead- 
Ante, 6. ed not guilty, and found againſt him. After verdict it was moved 
1. Roll. Ab. 51. in acre of judgment, that the words were not actionable, becauſe 


it is not alledged that any of nth:ny's ſons robbed him; and it is 
but an intent of ſetting to rob, and no act done: the words alſo 
are inſenſible.—But notwithſtanding it was held by THE Covkr, 
that the words were very flanderous, and that the action was 
maintainable. And ſo it had been adjudged in this court, that 
one ſuch lay in wait to murder me;“ or, that * he ſent his ſer- 
rant to murder me.” Wherefore it was adjudged for the plain- 
tiff. —NoTE. Error was hereof brought, becauſe it is not pre- 
ciſely affirmed of the plaintiif, but it is faid Oli Theebalds, and he 
doth not name the plaintiff, and an ind, will not ſerve. Where— 
upon it was revericd. 


Car 4. Walmflev againſt Havand. 
If the firſt ſcir⸗ A SSUMPSIT. The plaintiff recovered, and afterwards took 


Factas rx 4 forth a capias againit the principal party, which was returned 
turned aivil, and „ q inventus. He then took forth a /cire facias again t the. bail, 


the bail bring in 2 "Mis. , it" 
yr wn 2 and they were returned ni. Before the ſcire facias awarded, 


before the ſecond the ſureties brought in the principal; and he prayed, that he. 


Feire facizs is might render himſelf to priſon in diſcharge of his ſureties : and, 
awarded, nag Whether he came time enough? was the quz2ftion. Afterwards 
— due was awarded to be committed to the Az /ha//ra in execution; 
Poit. 738, and the ſureties were diſcharged. And it was ſaid by THE Covar, 

that there have been divers precedents of that kind in this court; 
1. Roll. Ab. 333 · and although he had rendered himſelf atter the ſecond /cire factas 
Ero. Jac- 199 awarded, before judgment thereupon, he had been received. 


= 
— 0 Wherefore, &c. 
3. Bulſt. 182. Barnes, 82. 18, Raym. 156. 4. Burr. 2134. 2. Term Rep. 576. 


Berry againſt Lane. 
; Hilary Term, 349. I liz, Koll 246. 

RROR of a judgment in the common pleas in debt for ten 
unds. The firſt error aſſigned was, That the genie factas 
was in this manner: ** venre facias coram Tuftitiarits n/tris a die 
« Paſche in 15. dies 12 libro; ct legales homines, Cc.“ and he ſhews 
not in the writ where it was returnable, viz. apud Heim. as it 
ought to be. But becauſe the roll is ve facias hie, Ec. that 1 
a good warrant for the writ; and it being a judicial writ, ſhall 
Ante, 423. therein be amended. And fo alſo in /ibros for /iberos, it was held 
(«) Raym. 417. by THE CouRT to be amendable (a).—Secondly, Becauſe the 
1. Keb. 563, writ © wvicecomiti Londini, ct quod habent; whereas it thould bo 
habeatis. And that was ordered alſo to be amended ; which was 

gone accordingly, and the jndgment affirmed. 


CK 5. 


Amendment. 


Walford 
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Walford againſt The Hundred of Beners. . Can 6. 


TUE If a continuance 


ERROR of a judgment in an action upon the ſtatute of HUE If ac 
and Cry: wherein Walford ſuppoſeth that Andrews, Is = 33 
ſervant, was robbed, and Masod brought the action. The de- eo wa 
fendant imparled ; et idem dies datus oft predifto Andrews ; whereas the parties, the 
it ſhould be cidem Halford. Afterwards the defendant pleaded, miſ-entry can- 
and after that waived the plea, and confeſſed the action. And be amended 
error thereof brought and aſſigned, for that there was here a diſ- j,\ ror Agog 
continuance ; becauſe die datus t Andrews, and fo to a ſtranger, m 

and not to the plaintiff. But it was moved, that it was the miſ- boos 155. 169. 
priſion of the clerk to give a continuance againſt a wrong perſon, cr. ü 
and might well be amended ; as 22. Edw. 4. pl. 3z.— THE COURT Willſon, 303. 
held, that if a continuance is to be given to two, and it is given Strange, 136. 
but to one only, it is a miſpriſion of the clerk, and ſhall be amend- 732: 1 

ed, as 22. Edw. 4. pl. 3. is; but where no continuance is given 5 20 
to the party at all, but to a ſtranger, as here, it is the act of the Doug, 113. 
Court, and not amendable. And fo was the opinion of THE 


wHOLE CourT, Gawpy excepted. —It was moved alſo, that the 


appearance of the party after, and his pleading, hath aided that diſ- 


continuance.—Sed nan allecatur. Whercfore the judgment was 
reverſed. 1./en. b. 


Sydenham againſt Robins. ** 7. 
ACTION upon the caſe for ſtopping a way. And declares, From what 


Whereas he was ſciſed in fee of an houle in Dulverton, and place the jury 
that he and all thoſe whoſe, &c. had had a way over a cloſe of the full come, 
defendant's, called Culver-houfe-cloſe, in Bru/2/erd, from his houſe e 247. 
to another cloſe called Exon, which he had in Bru/7/ord ; that the 2 Koll. Ab. 616. 
defendant had ſtopped his way by erecting of an hedge croſs the 7 Id. Rm. 
way, and the ſaid cloſe, &c. The defendant pleaded not guilty, * 
and found guilty. After verdict it was moved, that this was a 
mil-trial ; becauſe the venire facias was from Bru/2/erd, whereas 
it ought to have been from both vills ; for the way ouglit to be 
proved. HE CouRT held, that in regard not guilty was pleaded, 
and fo the ſtopping is properly in ifive, the ve ſhall be only 


from the vill where the ſtopping is; but if the iſſue had been 


upon the preſcription, it had been otherwiſe (a). Wherefore it 
was adjudged for the plaintiff, 

In Bellafis v. Burbriche, L. Raym. 172. prefer:ble to the printed bcoks, and that 
Tres „ C. J. faid, that he had a manu- by lis report the judgment was arreſted, 
ſcript report of tlus caſe which was mugh 

| (a) Vide ante, 2Co. note (a). 


Levet againſt Hawes. Carr 8. 

ASVUMPIAT. And declares, In conſideration that the plain- A father eamot 

tiff agreed with the defendant that J. Lever, fon and heir of maintain of | 
the plaintiff, ſhould eſpouſe Con/tunce, the defendant's kinſwoman ; /*72/t pro- 
and in conſideration that the plaintiff agreed to aſſure to the ſaid wa — * 
Conſtance lands of 10l. per annum for her jointure, the defendant aſ- much 1 ſong 
umed to the plaintiff to give to J. Levet tlie ſon in marriage with in conſideration 
the ſaid Conſtance 209). and alledgeth in facto that the marriage took f bis ſon's mar. 
effect; and that the plaintiff had aſſured ſuch lands for the join- * 2 
ture; and that the defendant had not payed to his ſon the 200l., man. A 
4 * endant h pay 200l., mau. 
the ick the father brought the action. Upon non aſſumpſit, ante, 63. 
the iſſue was found for the plaintiff. It was moved in arreſt of Pod. 652. fag. 
Judgment, that the action ought not to have been brought by the — 


T t 2 - father; 8 
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2 father; for the ſon only is to have advantage thereof. But it wag 
Hr, ſaid on the other fide, rhat the promiſe is only made with the fa. 
ther, and ail the conſiderations ariſe on his part, and the ſon is a 
ſtranger thereto; and therefore the ſon cannot maintain the ac- 
tion, but the father. —But THE Cour doubted thereof. Et ad- 
(e) It ws pournatur (a). 
moved again id Hilary Term, and judgment given for the deſcendant, Poſt. 652. 
Cas 9. Poe againſt Doctor Mondford. 
. - Trinity Term, 40. Eliz. Roll _. 
I: is not attion= ACTION FOR WORDS. Whereas the plaintiff was and is 2 
1-2 tin _ N and the defendant intending to de fame and preju- 
AA patient dice him in his art, fa/se et ma/itinse, ſpake of him theſe words: 
with medicine, Ir. Poe, innuendo the plaintiff, ** hath killed Mr. Pasfie!d, of 
unkefs it be the Old Ferry, with phyſic“ (quendam Johannem Pasfield late in- 
n N habiting within the Old Jewry, and now deceaſed, innuendo), which 
wilfethy 9,0; ** phyſic was a pill, and the vomit was found in his mouth; and 
MD to that © Doctor Athins and Dottor Paddy” (quoſdam Henricum Atkins, et 
purpoſe.  TFohannem Paddy, doctors in phyſic, mnuends) * were there, and 
1. Roll. Ab. 54. ** found it fo, and it is true;“ abi revera neither the ſaid Dole 
Wir .". 4. Athins nor Docter Paddy, nor any other, ever found any ſuch thing 
Hetiey, 69. 175. to be committed by him; et u revera he never adminiſtered any 
= _ .  plyſicunto him in pills or otherwiſe, &c. The defendant pleaded a 
A. Bac. Ab. 49x. concord in bar, which plea was 11 pleaded (as it was zgreed on boti 
f. 110, ſides) ; whercupon the plaintiff demurred. And now Coke, A.- 
Cowp. 276. forney General, moved, that an action lay fiot for theſe words; for 
| it is not any ſlander to a phyſician to ſay of him, that he killed 
one with phyſic ; for he might do it involuntarily, in not know- 
ing the diſeaſe, and no diſcredit unto him. PorHAM and FEx- 
NEBR held, that the action lay not; for it cannot be any diſcredit 
to a phyſician to fay, that he killed one with phyſic: it is an uſual 
and common expreſſion, and it may be without any default in 
him; for they may miſtake the diſeaſes in their own bodies, much 
more in others, and apply wrong medicines, which may be the 
cauſe of the patient's death, and yet no diſcredit unto them: but 
27 it had been that he, /cienter et voluntarie, miniſtered phyſic to one 
to kill him, that toucheth him in his profeſſion, and the words 
had been act ionable, but not here: abs although it be ſaid, that 
he never adminiſtered any phyſic unto him, that is not material: 
wherefore they, without any argument on the plaintiff's. fide 
(CLENCH repugnante, and GAwby abſente), adjudged it for the 
detendant, | 


Casr 10. Action againſt Barham. 
| Ante, 601. | 

To what place ERROR of a judgment in the common pleas, in treſpaſs for the 
eee taking an ox in Mza/hal. The defendant juſtifies, becauſe 
M— - land in Dedington was holden of him, as of his manor of Chelſea, 
Poſt. 255. by an heriot cuſtom. The iſſue being upon the tenure, a venr? 
+ Roll Ab. 60g. facias was awarded from Mynſbal, Dadington, and the manor of 
g. Jac. 405. Chelſea, and found for the plaintiff, and judgment thereupon ac- 
id, Ray. 171. cordingly. The error aſſigned was, Becauſe the wenire facias 

Is — to more vills than it ought to be; for by this 


means the ſheriff may return more from the places, where 
there cannot be any notice, and the parties thereby E. 
i 


1 
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diced; and therefore it is an equa! miſchief, where the venire facias Aer 
is to more vills than it ought to be, as where it is to fewer. And A 
WALTER, for the auh cited a judgment in the exchequer, in 
an information of an intruſion of lands in D. and S. For the 
lands in D. they were at iſſue: for the lands in S. it was demurred; 
and a venire facias was awarded from D. and S. and after verdict 
it was moved in arreſt of judgment; and for this cauſe it was 
ſtayed. 
Porn, C. J. and ALL TH Cour held, that if a wenire 
facias was awarded from more vills than it ought to be, it is ill, 
and erroneous; for the miſchief which thereby might happen to 
the party. For, peradventure, the ſheriff would return but one or 
two from the place where beſt notice might be given, and all the 
reſt from places where it needed not, and who by intendment 
cannot have as good notice as the others (a). But they all held, 
that the venue was well awarded in this caſe ; for Mynſbal, which 
is the place where the taking was, is as much neceſſary as the other. 
For although the iſſue is upon the tenure, yet the damages are 2, Ro. Ab. 604, 
alſo to be enquired of ; and they of the vill where the taking was, 
might have the beſt notice thereof; therefore the venire factas 
awarded from that place alſo is well enough. Wheretore the judg- 
ment was affirmed. | 
(a) But this error is now cured by 21. Jac, 1. c. 13. 16. & 17. Car, 2. c. 8. 
+ & 5. Ann. c. 16. and 3. Geo. 2. C. 25. 


Johns againſt Carne. Carr 11. 
TDEBT upon 2. Fee. 6. c. 13. for not ſetting forth his tithes. — for ned 


The defendant pleaded not guilty, and it was found againſt — — 

him; and now moved in arreſt of judgment, guilty ori debet 

FixsT, That this action of debt lies not, becauſe a certain e good iſſues; 
penalty is not given by the ſtatute, but the treble value; which is Out a gu? den 
uncertain.— Sed non allocatur.—Vide ante, Bedle v. Shermans, 608. 1 an 

SECONDLY, Becauſe the defendant pleads not guilty, which is — Ps 
not any iſſue in an action of debt; but he ought to have pleaded Ante, 257. 
nn debet. — Sed non allacatur. For this action being founded upou 58. 13. 
the ſtatute, upon a wrong done, this iſſue is good enough. Ina; 

Tux, Becauſe he brought this action for himſelf and the 2; Int. 651. 
queen; and the queen cannot have any benefit thereof; nor is it — 
given to the queen by the ſtatute, but to the parties grieved only. — 
And it was held by THE Cour to be a material exception: and Hob. 218. 


thereupon the Court commanded the judgment to be ſtayed, 2 
5. Co. Dig. 226. 
f 2. Hawk, 378. 1. Term Rep. B. R. 64e. 

Vide 8. & 9. Will. 3. c. rt. f. 3. r - N 


Owen Wells agaigſt Hemmerſon. ass 18. 


ACTION for theſe words: Thou art a rebel, and no true To fay © Thou 
ſubject.“ After verdict, it was moved in arreſt of judg- © at a rebel, 

ment. that an action lay not for theſe words. — And THE wHOLE * 1 

Covar was of that opinion: for he may be ſaid to be a rebel RN, 3 

upon a proclamation of rebellion againſt him in an Engliſh court. , 5 7 

Aud it was afterwards adjudged accordingly. | 49. 63. z 
| 3 Salk, 696. Ld. Raym. 812. 8. Mod. 183. 

1t 2 Croſs 


Tien. 214. 
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Cs 13. Croſs againſt Andrews. 
Hilary Term, 40. Eliz. Rell 1032, | 


It is no plea for ACTION upon the caſe againſt an inn- kceper of Stratton- Audley 
1 in the county of Oxon. And declares upon the common 
— gods cuſtom of the realm, that an inn-keeper ſhould keep the goods of 
were loſt, he his gueſts ſafely, &c. The defendant pleaded, that when the 
was fick and in- plaintiff lodged with him, he was fick, and of nen ſane mcmery, 
ſane. . by occafion of his fickneſs whereof hg then languiſhed.—It was 
Ante, 39% thereupon demurred; and adjudged without argument for the plain- 
1. Roll. Abr. 2. tiff. For the defendant, if he will keep an inn, ought at his peri 

— — Nene 
1. Com. Dig. 210. to keep ſafely his gueſts goods; and although he be ſick, bis ſer- 
2. fl. Com 452. vants the n ought carefully to look to them. And to ſay he is of 
7. Hawk. P. C. non ſane memory, it licth not in him to diſable himſelf, no more 
452+ than in debt upon an obligation. Wherefore it was adjudged for 

the plaintiff, 
Cas 14. | Clerk againſt Clerk. 
If the vi. FJECTIONE FIRMA. The defendant pleaded not guilty, 


omit part of the a * ö l 
ic, i is a ciſ- and found for the plaintiff. And it was moved in arreft of 


continuance and — — the verrre facias was, ad ſaciend. jurat. in placito tranſ- 


not amendable. greſſionis, whereas it ſhould have been in lacie tranſgreſſionis et ejeftione 


Ant 258: 433- firme ; and therefore a miſ-trial, and not aided by any of the 
on 5% ſtatutes. But it was moved # contra, that it was but a miſ-award- 
9. Co. 5. a. ing of proceſs, which is aided by the ſtatutes. The writ allo, 
— being judicial, may be well amended, for it is but the default of 
3. Bulit. 317. the clerk ; the roll (which is the warrant thereof) being good.— 
2. Hawk. 4 5. THE CourT (GAWD Y ab/certe) held, that it is not amendable: 
2. Ld. Ray. 1522. for non conſiat but there may be an action of treſpaſs depending, 
Will. 303- and that this venire facias is awarded thereupon. And. although it 
were ſaid, that an cjeclione firme is but a plea of treſpaſs in its 
nature, yet the actions are ſeveral, and therefore the venire facias 
ought to be accordingly ; and this miſ-awarding of proceſs is not 
aided by any of the ſtatutes. But if there had not been any 
venire facias, it had been holpen by the 32. Hen. 8. c. 30. and 

18. Eliz, c. 14. Wherefore a venire facias 4 node Was awarded. 


Car 15. | Collings againſt Harding, 
| | Ante, 607. | 
A rent-charge THE caſe being again moved, Gawpy, FExxER, and CLExc 
for lifegranted held, that the leaſe being made by the lord's licence with one 
* "entire reſervation, it is a good leaſe, and a good rent, which iſſueth 
— out of the entire land, copyhold and free. For the rent is for 
diſtrain on both; land (and the profits thereof), for which he may well contract, 
tho? the grantee and in recompence whereof the rent is to be paid; and therefore it 
may diſtrain the ij ſſueth out of both. And it is not like to a leaſe of land and goods; 
— 72 for all of it is there iſſuing out of the land only, and nothing out 
the rent as iſſu- Of the goods. And when the reverſion was granted at one time, and 
ing out of the an attornment thereto, and a ſurrender is made to his uſe at the 
inheritance... ſame time, which is preſented, and an admittance made according- 
Ante, 607% ly, although at another time, yet it ſhall have relation to the time 
a Aron of the grant, and ſurrender made: as where an obligation is made 


2. Ro. Ab. 408, by two, and the one ſeals at one time, and the other at an- 
426. Hob. 173. Co. Lit, 147. Roll, Rep. 330. Cro, Jac, 390 7. Ce, 52+ 3. Bac. Abr. 107, Gild, 
| other 
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ether time, yet it is one entire deed, and ſhall relate to the time of Corr1xcs 
the firſt delivery ; and the party ſhall declare accordingly. So , 48% 
** 1 N HAxv1inGs 
here, it is now in the hands of the grantee, as one entire reverſion, 
and he ſhall declare accordingly ; and although they be ſeveral re- 
verſions, yet he ſhall declare upon the truth of the matter; and 
upon the whole cafe the action is well brought. As a man may 
have one action of debt upon ſeveral obligations; ſo, upon ſeveral 
rant of reverſions, he ſhail declare according to his caſe. Where- 
| cy &c. Por HA held, that the rent was ang out of the free- 
hold only, which is the more worthy, and moſt regarded in law; 
and although a leaſe for years of a copyhold is regarded as a leaſe Ante, 333. 
at the common law, wherefore anejed4one firme lies at the common 
law, as ALL THE JUSTICES OF ENGLAND, except three, reſolved ; yet 
this being coupled with free-land, it ſhall not be regarded to have 
rent iſſuing thereout ; but it ſhall be as where rent is reſerved upon 
2 leaſe of land and goods. But in regard he declared upon all 
the matter, the Court ſhall adjudge upon the whole matter, that 
he had good cauſe to recover; as in caſe where a leaſe is made of 
land and goods, — rent, and he brings debt thereupon, 
and declares according to the caſe, he may well recover: ſo here. 
Wherefore it was adjudged for the plaintiff, 


Hodges againſt Smith. Car 16. 


DET upon an obligation of 2001. The defendant pleaded, A defeaſance, 
that after the obligation made, the plaintiff, by his indenture though made 
ſhewn in court, covenanted and 3 unto him, that if he paid — _ 
tool. at ſuch a day, that the obligation ſhould be void; and al- ee * 
ledges in facto, that he paid it at the day, &c. The plaintiff here- may de pleaded 
upon demurred : for it was moved on his part, that being made in bar to debt 
after the indenture it cannot be pleaded in bar thereof; but he 92 the bond. 
ought to take his advantage thereof by way of covenant, and it Poſt. 755. 
ſhall not enure as a defcaſance or releaſe. —But all rye Cour p Co. Lit. 236. b. 


held the contrary, that he may well plead it in bar, and ſhall not 2374. 


be put to his writ of covenant by circuits of action. And there- — 
fore they all held, that the plaintiff ſhould be barred. '  Canth, 64. 


SCC 4. & 5. Ann. c. 16. 
Fyſh azainſt Thorowgood. | OTE 17. 


ACTION FOR WORDS. Whereas ſuch a commiſſion iſſued To fay of a 
out of the exchequer to the plaintiff and one J. S. and by force commiſſioner 
thereof they took divers examinations of witneſſes, and returned **** ke bas re- 
them into the exchequer ; that the defendant ſaid, „The « — 
plaintiff has returned, as the depoſitions of witneſſes, into the — 5 
10 3 the examination of divers who were never ſworn.“ © were not 
The defendant pleaded in bar, that a commiſſion iſſued to ex- ſworn” is 
amine, &c, and that the plaintiff returned into the ex- TY a4 
chequer the examination of one J. S. who was never ſworn, fied by — ” 
and therefore, &c,—And it was hereupon demurred ; and ruled that he return» 
by all THE Cour, that the juſtification and bar were not good]; ed the depofi- 


for although one who was not examined was returned into the 225 — 
exchequer, yet that does not prove the words,“ that tlie plain- TO 
Tt 4 « tiff 
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Frans * tiff returned, &c.;” becauſe the juſtification is of one witneſs 
ant only returned, and the words are in the plural number. 

Tnozowco0D. It was then moved, that the words themſelves werenot actionable; 

for they be not any ſlander whichwill bear an ation. —But aLL Tae 

Cour reſolved to the contrary; for being averred that he was à 

commiſſioner, and that he returned depoſitions taken before him 

and his companion into the exchequer, it 1s a great fault in him 

to certify one as ſworn and examined upon his oath, who was never 

examined; and it is fineable. Wherefore it is a great ſlander unto 

him to report it of him, &c. And it was adjudged for ths 


plaintiff. 
Ca 18. Barton egainff Aldeworth. 
At herif who A CTION on the caſe. Wherezs he purſued a /atitat againft 
purſuant to the J. S. intending to declare in debt upon an obligation of 


23-Her.6.c.10. 1090], wherein he was bound unto him, and delivered that writ to 
is not liable to the defendant, being ſheriff of Briſtol, to execute it; aud advertiſed 

= 1 him of his cauſe of action, and of his intent to declare in debt, 
caſe, on the non- &c. and that the defendant, being ſheriff, arreſted him by virtue 
appearance of Of the ſaid writ; that the defendant had let him at large ab/zue 
the party at the aliguã ſecuritate inventa for his appearance, and at the day returned 

0 . 8 ne cepi corpus ; and that the ſaid J. S. did not appear at the day, but 
vag turneg hid himſelf; and that upon an habeas corpus awarded, he returned 
cepi corpur and paratum habeg, which was falſe; whereby the plaintiff was delayed 
raum babe, in his ſuit ; whereupon he brought this action. The defengant 
— . that the ſaid J. S. being arreſted, put him in ſureties for 
. — is appearance J. N. and J. D. who are perſons of ſufficient eſlate 
Poſt. 672. 625. within the county, who were obliged unto him in 40l. for the 
808. $52. 273. appearance of J. S. at the day in the writ mentioned, and pleaded 
Ante, 46 the 23. Hen, 6. c. 10. by reaſon thereof he let him at large, and 
3. Sid. 439, traverſeth AB$QUE Hoc that he let him at large ab/ente aligul 
Mod. Rep. 228. ſccuritate mventd prout, &c. And it was thereupon demurred.—It 
10. Co. 101. a. was moved in the plaintiff's behalf, that the ſheriff at his peril i; 

4 097 1g to take heed that he take good and ſufficient ſecurities bo his 
1 ng jay appearance, and to fave himſelf harmleſs concerning it. For al- 
2. Mod. 83. 175. though the ſtatute appoints him to let to bail, yet it appoints him 
L4. Ray. 425. not what ſecurity be ſhall take; but he ought to take ſufficient 
- x hg 3*%4- to preſerve himſelf indemnified. —But ALL THECovkT held the plea 
> 64 Rep. - And traverſe to be good; for the ſtatute appoints him to let at large 
132. 264. upon bail, and therefore he is compellable to take bail, and it is 
Gib. Rep. 84. left to his diſcretion what bail he will take. Then when he 
8 1 anſwers that he took bail of him, viz. 7 N. and 7. D. having 
1 * ſufficient eſtates within that county, that ſhall excuſe him 
19. Mod. 233, àgainſt the party; and it is not reaſonable he ſhonld be chargeable 
2. Tam Rep. in an gion upon the caſe for doing that which the law appoints. 
869. And POrHAM ſaid, if he takes one ſurety it is ſufficient, for he is 
not compellable to take two ſureties: and although that he had 
not the body at the day, and afterwards at the day the habeas corpus 
returned quid paratum habeo, when he was at large, that is 2 
contempt to the Court, and fineable; but it is nothing as to the 
party, nor can he take any advantage thereof. Whergfore it was 
«judged for the defendant. DET 
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Bennion againſt Watſon and Elwicke, Care xg. 
LATI SHERIPFS OF THE CITY OF YORK, 


Trinity Term, 39. Elix. Rell 1084. 


A CTION@pon the caſe. Whereas John Bell was indebted to An ne U 
him in three feveral obligations in 1411. and he ſued a /at:tat cafe ties againdt 
directed to the ſheriff of the city of 704, Cc. with an intention — for an 
that, the ſaid John Bell being arreſted and appearing according to — — 
the courſe of the court of queen's bench, he might have exhibited fun hall vor 
his bill of debt upon thoſe three obligations againſt him, and abate by the 
have declared againſt him in cu/todia mareſchalli ſecundum conſur- 4cath ot one of 
tudinem Curie, to recover his debt; and alledges in fas, that 9 aprons 
the defendants by force of this ,writ arreſted him at Tort; and f tte genre, 
afterwards, to defraud him from taking the advantage of his and before ui 
writ, and to recover his debt by that means, before the return of which thall ve 
the writ at Cropwel/- Biſhop, in the county of Nottingham, they let the 1 
ſaid John Bell at large, and to eſcape, without taking any reaton- 0 — 
able {ureties for his appearance, per quod he is not only delayed of the arreſt was 
his ſuit, but utterly deprived to have any remedy for his debt againſt made. 
the ſaid John Bell, to his damage of 2001. The defendant pleaded Ant, 124. 274. 
not guilty. And after the venire facias returned, and before the = 6 
trial, one of the defendants died. Upon ſurmiſe to the Court, . e * 
that one of the defendants was dead (a), the d;/fringas, and the Comb. 69. 
record of niſi prius, was betwixt the plaintiff, and the one defendant Carth. 145, x48, 
only; and it was found for the plaintiff to his damage of 2001. I. Show. 162. 
After verdict, itwas moved in arreſt of judgment, Fiz sr, That the *: Com. Digg 
bill was abated by the death of one of the efendants ; for it being 3 Ab. 44%. 
a joint action, wherein they are chargeable as ſheriffs, and not Cup. 196. 
fereral, the bills ſhall aber by the death of one of the defendants. 3. Bl. Com. :64. 
Led nom allocatur ; for it was held by THE wHOLE Count, that 
this being but in nature of a treſpaſs, and merely perſonal, and in 
regard he cannot have another action but againſt the ſurvivor, it 
ſhall not abate, no more than in treſpaſs or replevin. | 
SECONDLY, Becauſe the trial was only by a venue of Cropwell, 
whereas it ought to have been from Yet alſo; for there was the 
principal part cf the act, vi. the delivery of the writ, and the arreſt: 
and upon not guilty pleaded, all is in ifſue.—Sed non allecatur ; 
for the tert, whereupon the action is founded, is upon the eſcape . Rol. Ab. Cc. 
only. which was committed in the county of Nottingham. And 
although the arreſt is to be proved, otherwiſe there cannot be an 
eſcape, yet the eſcape being the ſole cauſe of the action, the trial 
ſhall be by a venue from that place only where the eſcape was. 
And FENNER ſaid, that Jork was a city and a county, which 
could not join with any other; therefore, alſo, the trial ſhall be 
only from the county where the action is brought. 
Tun, It was moved, Whether this ackion lay upon this 
eſcape; and for the non-appearance of the party ? for it 
was ſaid, that THAT was an offence to the 8 for ; 
which" they ſhould be fined ; and they ought not to be twice 
n THE CovkT held, that the action did he; 
cauſe here is an apparent negligence in the ſheriff, to let him at 
large without any bail, and thefeby the party prejudiced in his 
ſuit, as he hath declared; and the de endant is found guilty thereof; 
aud therefore it is reaſonable, that the party ſhould have his 


() See 16. Car, 2. c. 4 ard $, & g, Will 3+ &+ 11. C. 7. ind 1. Com. Dig. 57. | 
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Brxx1oX action: and it is not like the caſe where the ſheriff let him at 
=. a large upon ſureties; for there he did his dewoir, and that wheretg 
and FI wick. he was compellable, and no wrong; but it is not ſo here. Where- 
tore it was adjudged for the plaintiff, and error brought ; but it 
was diſcontinued. 

cus 20. Markham againſt Gonaſton. 

| Trinity Term, 40. Eliz. Bell 212. 
If a decd after ACTION upon the caſe. Whereas the plaintiff and Sir Francir 
— we 1 18. May, 38. Elz. were bound in a reconuſance 
terial place by Of 6o0l. to II idiam Tracy, Eſi. at the requeſt of the ſaid Sir Francis 
the parties ora illoug hg, and for his debt, with a condition for the payment of 
firanger, as by 315]. upon the 19. Nv. following; and whereas Sir Francis Hil- 
an am-rrion ot. {oy o bby, 20. May, 38. Elix. agreed with the plaintiff, that he and G95. 
— — frey Fox would be obliged to the plaintiff by an obligation of 10000. 
tion of the obl. With a condition for the payment of the faid 3151. upon the ſaid 
gor, or or a con- 19. Nov. and to fave him harmlets from the ſaid reconuſance, and 
cition, though from all damages and lofſes by reaſon thereof; and whereas upon 
as oo e the ſaid 20. May, 38. Eli. the detendant, at the requeſt of the 
— Ba may faid Sir Francis alen, writ fer mam pred ſcripti obligatorii, 
plead non e/r fac. and of the condition, leaving a ſpace in the ſaid condition for di- 
tm, and avoid vers Engliſh words to be put therein, viz. in quintd lined inter hac 
the ceed 3 but Lora fan ef Tracy, and another ſpace in the ſame line, &c. (and 
3 ſo mentions divers) ; and afterwards upon the fame 20. May, 
0 20 10 on the aun. 38. Elz. the ſaid Geffrey Fox ſcaled ſcripeum obligatorium præ- 
caſe againſt the dietum, with the ſaĩd ſpaces therein, and delivered it to the defen- 
* perſon who dant (having the ſaid ſpaces therein not filled up), to the uſe of 
2 the plaintiff, as his deed ; that the detendant, fraudulently and ma- 
cover damages liciouſly intending to deceive tlie plaintiff, and to avoid the ſaid 
for the injury; bond qucad the plaintiff, paſſea the ſame day and year, without the 
although in ſu- aſſent or notice of the plaintiff, filled up the ſaid ſpaces, viz. in the 
N firſt ſpace interlining the word Hulam, and in the ſecond 
. ſpace, betwixt the words an et Tracy, interpoſed theſe words, 
the ie, © that Of Raglay, and ſo of others; and that the ſaid 3151. was not 
*« the alteratica paid at the day; and that afterward Milliam Tracy ſucd a /cire 
* was not made facias upon this reconuſance, and had judgment upon two his 


5 after the ſe-l- : du : 
« ing and deli returned, and had execution thereupon ; and alledgeth in fat, 


« very.” that by reaſon of this interpoſition of theſe words the obligation 
Poſt. 56u. had loſt its force, and he is deprived of his remedy to recover his 
#- Roll. Ab. 29, debt to his · damage, &c. The defendant pleads, that lie was ſer- 
30. vant to Sir Francis Willoughby, and by his command writ this obli- 


11. Co. 25. gation, leaving the ſpaces therein for the inſcribing of the ſaid 
_ 35- , Words, after. the enſealing and delivery thereof by the faid G. Fx, 
- — = "Mg and that he writ it accordingly ;- and. that after the enſealing and 
2. Lev. 38. 220, delivery thereof by G. Fox to the plaintiff's uſe, and before the 
5 Co. 2 3. 3. 119. plaintiff had any notice of that obligation, he, by the command of 
mY on 9% Sir Francis Willgughby, his maſter, did fill up the faid ſpaces by the 
er — aſſent of the ſaid G. Fox, and that afterwards Sir Frazcis Wit- 
loughby ſealed and delivered it to the plaintiff's uſe. W hercto the 
plaintiff agreed, and traverſeth, that he, falt, fraudulenter, ct mali. 
tiost, filled up the ſaid ſpaces, modo et forma, &c. And it was there- 
upon demurred.— Firſt, It was held by ALL THE CourrT, chat 
the addition of a condition to an obligation, which was fingle, 
although it be for the advantage of the obligor, ſhall avoid the 
zeed, being done by the obligee, or any ſtranger ; for he is put 
o have his remedy againſt the ſtranger, by an action upon the 


caſe. N 
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eaſe, Vide 14. Hen. 8. pl. 27. 36. Hen. 6. pl. 5. 26. Hen. 8. fol. Menxxnax 


f ' Y . IT agairſt 
Altimo. So of a razure of a condition, 41. Edw. 3. pl. 10. a 
x 28. Hen. 8. pl. 27. 30. Edw. 3. pl. 8. This interpoſition allo. renter 
4 of the words in the condition of the obligation being words ma- 

1 terial (as it was agreed by all the Court that they were), avoids 


the deed ; for it is parcel of the deed, and by thoſe words the con- 
dition is altered: for whereas before it did not appear to which of 
the Tracies the reconuſance was entered, it is now made certain; 


LU and it may be that it was now to another man than in truth it was. 

e But although it were not ſo, yet it is altered; for whereas it be- 

8 fore reſted npon an averment, yet it 1s now altered : and if before 

. it was void for want of thoſe words, as they conceived it was, it is 

X now made good by inſerting of them, which alters the deed, and 

6 therefore it is ill. And although this alteration is for the benefit 

. of the obligor, yet it is not material; for the deed ought always to 

. remain as it was at the beginning. And therefore FEXXER ſaid, , Lr. .. 
l that it was adjudged in the common pleas, that where Fecknam, 1. Roll. Ab. 29. 
1 dean of Pauls, made a leaſe for years, rendering 271. (as was the 

c intention) but the indenture of the leaſe was 261. but the counter- 

, part was 271. the leſſce afterwards, according to the intention, and 

8 to make it agree with the counterpart, made it 271. and ſo it was 

a for the benefit of the leſſor; yet it was ruled, that for this cauſe the 


leaſe was void: fo here. Vide 28. Hen. 8. pl. 17. and 9. Eliz. 

D;er, 261. It was alto reſolved, that although it was filled up by 

the appointment of his maſter, that ſhall not excuſe him from 

the ili fact. And although it were done before notice of the deli- 

very of the obligation to the plaintiff's uſe, * was holden, that 

it was not material; for preſently, by the delivery to the plaintiff's _ 

uſe, it veſted in him without notice (and the obligor had no fur- Ante, 54. 

ther to meddle therewith) ; for being for his benent, it veſted in 

him before the agreement, and 1s not countermancable, as 

33. Hen. 8. pl. 29. is. And although the interpoſition of thoſe 

words was by the aſſent of the obligor, after the obligation was 

ſealed, yet it is not to any purpoſe. But if it had been appointed 

by the obligor before the enſealing and delivery ares that it 

ſhould he afterwards filled up ; Porn faid, it might then per- 

adventure have been good enough, and it ſhould not have made 

the deed to be void; but being after, it ſhall avoid the deed. 

Wherefore it was adjudged for the plaintiff. | 
NorEx. Markham had before brought debt in the common 11. Co. 25. . 

pleas upon this obligation againſt G. Fox, who pleaded the filling Polt. 800. 

up of the ſpaces, after the bond ſealed and delivered, and ſo not 

his deed: and it was hed clearly to be a good cauſe of avoiding the 

bond. Wherefore he there took iſſue, that they were not filled up 

after the ſcaling and delivery; which being proved at the m/z privs, 

he was nonfuited. Wherefore for his remedy he brought this ac- 

non: and it was adjudged accordingly for the plaintiff, and a 

writ awarded to cnquire of damages. 


Sawyer againſt Wilkinſon. Ca 21. 
Trinity Term, 40. Elix. | 
"TRESPASS, for the taking an ox-hide, 10. June, 38. Eliz, at Goods brought 
NL. Peter's, in Cornhill, The defendant juſtifies, for that the to Leadenhall- 
mayor and commonalty af London were ſeiſed in fees of an houſe — 
called Leaden- hall, being the place WHERE ; and becauſe the ſaid grained as da- 


ox-hide, at the time aloreſaid, was there damage fraſunt, he, as wage feaſent. 
Io Ante, 75. 2. Ld, Raym, 1559, 2+ Strange, 123% 1. Will, 107. 
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savvrs bailiff to the ſaid mayor and commonalty, and by their command, 
agairſt took it there damage feafant, &. que eft cadem tranſyrefſic. The 
Wirkixson. plaintiff ſaith, that London is an ancient city, and that a common 
| market is kept there every Friday, within Leaden-hall aforeſaid, for 
hides and other things; that the ſaid 10. June, 38. El:z. was Fr iduy, 
and market-day there; and that he bought the hide in the market 
there of one V. B. and delivered it to liam Hunt to carry away; 
and the ſaid V. Hunt put it upon his ſhoulders ready to carry it 
away; and he having it in a baſket upon his thoulders, and going 
therewith from Leaden-hall, the defendant took it, &c. which he 13 
ready to aver, &c. And hereupon the defendant demurred.— 
FirsT, For that the defendant juſtifies damage fea/ant, and the 
plaintiff ſhews this matter to take from him his authority for the 
caption ; and he varics from the manner of the caption, and doth 
not conclude his plea, que tft cadem, &c.—SECONDLY, Becaule 
the defendant juſtifies for a taking, which is intended upon land 
damage feaſant and the plaintiff ſpeaks of another, and doth not 
traverſe.— Sed non allocatur ; for the plaintiff ſhewing the ſpecial 
cauſe of the hide's being there; and that for this cauſe the deten- 
dant had colour to take it; but by reaſon of the matter in law, 
which he ſhewed, his taking was not juſtifiable, it ſcemeth that 
the replication was good, and he needed not a traverſe ; and tie 
concluſion of the plea, gue g cadem tranſgreſſio, is not requiie, 
becauſe he agreed in the place, and time of the caption ; but thews 
cauſe why it is not diſtrainable. And they all agreed, that this 
ox-hide brought into the market, and ſold, cannot be diurained 
damage feaſant. —POPHAaM held, that the plaintiff ouglit to have 
traverſcd ; for he doth not agree in the manner of the caption. 
But Gawyy and FExNER e contra, becauſe it is his matter in law; 
and therefore it ſufficeth to plead it without any traverſe. Wheie- 
fore it was adjudged for the plaintiff. 


Carr 224 Baron againſt Sleigh. A 
Hilary J erm, 40. El:z, Ro | 
An action on AECT ION upon thecaſe. Whereas the plaintiff was bail in the 
—— 2 bench for one H. S. at the ſuit of Miillam Rich in 
procuring 2 ſcire debt for 191, ; and whereas the ſaid A. S. was ſued in debt by the 
ſcias to be defendant for 2001, in which action one Fobn Star ton and Hercules 
ſued, and wo Anthony were bail for him; that the deſendant, after a recovery in 
1 debt againſt the ſaid A. S. of the ſaid 200l. took forth a ci 
w_ e againſt the ſaid A. S. which was returned non ęſt mventus ; and that 
hail. the detendant afterwards, at Meſiminſier, &c. by fraud and covin, 
Fog. 753. 838. to charge the plaintiff with the ſaid debt of 2001. recovered ut /r- 
2 & pl. 43. pra, ON * Tow? in _ —— Court, _ the —— 
ol! Av. 101. was bail for A. S. at his fuit (whereas be was not, but was bail on 
e 33 for him at the ſuit of William Rich, which was well known to the 
Gilh. Caf. . ſaid defendant); he thereupon 99 impetravit a writ of ſcire facta; 
P.aym. 503, upon this bail againſt the plaintiff; which being returned nid, he, 
March. 47. by the like fraud and deceit, procured a ſecond ce facias againſt the 
pla 


of — — intiff, which was alſo returned nibi l; whereupon it was adjudged, 


. that the ſaid Sleigh the defendant ſhould have execution againſt the 
3 * weer : that the defendant, præmiſſorum nom iguarns, by the like 
| raud and deceit to arreſt the plaintiff, in deceit of the Court, pro- 
cured a capias ad ſatigfaciendum againſt the plaintiff, whereupon the 
plaintif 
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plaintiff was arreſted, &c. to his damage, &c. The defendant pleaded Banow , 
net guilty ; and found againſt im. And it was moved in arreſt of NT 
judgment, that this action lies not: for it is to procure proceſs 

judicial to be awarded, which is the act of the Court; and the miſ- 

awarding thereof, although it be upon information of the party, 

a3 it is the ſurmiſe of the party, no action lies for it; for it is but 
erroneous, and the default of the Court to award it upon ſuch in- 
tormation. And in proof thereof, 21. Edio. 4. pl. 23. was cited, 
where a writ of habeas corpus was awarded to remove a. cauſe out 
of London, for that the party had an action depending here, 
whereas in truth he had not any. Although this were upon the 
information of the attorney to the party, and the other delayed in 
his ſuit thereby, yet it is not actionable: but if it were awarded 
upon ſurmiſe, that he was ſervant to one of the clerks, where he 
was not, there an action would lie; for that the Court could not 
know, but merely upon the parties information. So here, before 
the proceſs had been awarded, the Court might have ſeen whe- 
ther he were the ſame perſon who was bail. Wherefore, &c.— 
FEXNER and CLENCH held, that the action was maintainable, in "= 
regard it was ſhewn that he procured it by fraud and covin, to de- . 9 
ceive him, and although he knew that he was not the ſame party; PTE 

lo there 18 an apparent tort in him; and it is alledged, that he was the 

caule of awarding the proceſs againſt him; as where one procures 

a falle ſuit to be brought in another's name, or where one caſts a 

proteftion without cauſe, or the like. Wherefore without argu- 

ment, ab/entibus Pop AM and GAwDYy, they adjudged it for the 

plaintiff. 17. Edw. 3. pl. 51. 20. Hen. 6. pl. 31. & 24. 27. A. 

* Plaintiff” 75. See 8. Lliz. c. 2. 


Blake againſt Stanley. Carr 23. 


ACTION FOR WORDS: «© Thou art a coiner of falſe money; Words aQtion- 
„and I have money to ſhew which thou coinedſt.“ After e. 

verdict it was moved, that the words were not actionable; for he 

doth not ſay, that he coined money current in England, otherwiſe 

it is not treaſon, but miſprifion.—Sed nan allocatur ; and adjudged 

for the plaintiff, abſentibus PorHaM and Gawpy. 


Stebbing againſt Goſnal. | Cart 24. | 
Trinity Term, 40. Eliz. Roll 108. or 376. Suff. 


ACTION upon the caſe, by a copyholder againſt his lord, ſup- It is a good cuſ- 
poſing that he was a copyholder in fee, and that within the tom that copy- 
manor is a cuſtom, that every conyholder ſhall have the /opprngs of pope = 
the pallingers; and becauſe the defendant had cut down two oaks loppings of pol- 
being pollingers, whereby he loſt the benefit of the loppings, he lingers, ard the 
brought this action. The defendant, proteſtando that there is not any lord cannot cut 
ſuch cuſtom} for plea faith, that he cut down two oaks, being dem down, for 


. timber trees, and left the loppings there for the plaintiff. e 


Cro. Jac. 667. 


The plaintiff demurred. —GoDFrEY for the plaintiff moved, that vt 
it was not any plea ; for a copyholder hath not only an intereſt in future %ig. 
the preſent loppings, but in a future profit by the loppings, and 1 Ro. Ab. 108. 
therefore the lord ought not to cut han down to his prejudice. Hare ah 
And he cited a caſe to be adjudged in this court, betwixt Garnon — out, 
aud Keble, where this point was adjudged upon demurrer ; and that Doug}. 207 


un action upon the caſe was maintainable,—And of that opinion 218. 
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STzzzrxX® were POPHAM and FN YEN. For a copyholder of inheritance hath 

Fc. pet an intereſt in the loppings and boughs, as well as the lord in the 
Al. . Ds f 

timber. And if the lord cut down all the timber trees, then the 

| copyholder fhall loſe all the profit which for the future might 

come unto him, and never afterwards ſhould have any more lop— 

pings; and it is a reaſonable cuſtom to have the /oppings of tlie 


—CLENCH doubted ; becauſe that then the lord, who had intereſt 
in the timber, ſhould never by this means have any profit thereof, 
and thereby loſe his inheritance ; wheretore it is reaſon, that he 
might take the timber, and leave the loppings to the copyholder; 
otherwiſe they ſhould never be cut down, and the timber would 
decay, which would be a prejudice to the commonwealth. —But 
notwitliſtanding, PorHam and FENNER (abſente GAWDY) gave 
rule, that ir other cauſe were not ſhewn, judgment thould be eu- 
tered tor the plaintiff. | 


CasE 25. Smith azainſt Belay. 


OW A VOWRY for a rent charge. Upon demurrer the caſe was, 
3 That Eduard Ardes the grandfather made a feoffment to the 
maind?r to his : . , i , . . 

edel ii at uſe of Catherine his wife for life, remainder to Richard his ſon for 
the time of bis life, and after to his eldeſt iſſue which ſhould be at the time of 
gate, and his death, remainder in fee to 7obn Smith. Richard Ardes had iſſue 


having iſſue a 2 his eldeſt ſon. Edward Ardes the grandfather dies, Catherine 


ton, levies a fine 
3 _ oo ment, and levied a fine with warranty, and proclamation to Belay. 
years. The Catherine Ardes dies; within five years after, Richard Ardes dies. Jahn, 
fon canrot en- being his eldeſt iſſue at the time of his death, enters as in his re- 
— ge. " mainder: and, Whether the remainder were deſtroz ed by theſe acts, 
8 be. or, that he now might enter? was the ſole queſtion.ä— LAxTIEID 
n ander was to moved, that this being a contingent remainder, and being deſtroyed 


ed by the fine; ſhould now take effect: for, if there be any diſturbance before that 
and & for it cid .: won - h 75 
not le pen t tliis future uſe comes into gc, it is deſtroyed for ever. And in this 
alter the deter · Caſe upon the ſame title, betwixt Terringham and Ar des, tliis Court 
mination of the was clear in opinion, that this future uſe was deſtroyed, but that 
TIO <a. was upon evidence to a jurv. And in Chudleigh's Caſe (a) this point 
£ 2 3 reſolved by all the Juſtices accordingly. And of this opinion 
1. Co. 234. b. Was the wHOLE CourT. But becauſe there were none on the 
242. b. other ſide, they would adviſe. | 

Ci0. Car. 102. Moor, 339. 545%. 2. Roll. 216. Lit. Rep. 291. 2. Roll. Abr. 794. 2. Co. 51. a 
3+ Co. 21. a» Gils, Uſes, 1y7. Comin. 467. Cro- Jac. 163, Fearae, 249 250. 


(a) 1. Co. 113. to 140. Frarnc, 248. 


Cavr 26. Ireland againſt Coulter. 


Faſter Term, 40. Eliz. Roll 393. or 339. 


An executor ef DEBT againſt him as executor to one Hunt. The defendant 
—— pleads, that Hunt the teſtator was bound in a ſtatute of 1o0l. 
any part of the and beſides that he had not any aſſets. And hereupon they were 
decealed's gods At iſſue; and a ſpecial verdict found, that the defendant was executor 
toſatisfyhimſelf. Je fon tort demeſne ; and that the teſtator was indebted unto him, 
1. Ro. Ab. 922. and that he retained divers goods to 28 that debt due unto 
— x himſelf; and over and above than to fatisfy the recognizance he 
Yalv. 1. had not in his hands,-&c. Ft %, &c. It was argued by T aN- 


Frec, Ch. 179. 12+ Mod. 444. Swinb. 460, 2. Term. Rep. 97. 537. 597. 


OS 


falliugers, which anciently have been continued. Wherefore, &c., 


ets it for years to Richard. Richard and Jehm Smith made a feoff- 


veitwas deftroy by the fcoffment and fine, before it happened and fell, that it never 


1. Browpl. 107. 1. Saund, 102. 1. Mcd.2c8. 2. Med. 51. . Sid. 76, 1. Rib, 285. 2, Vern. 147+ 
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FIELD and GOLDSMITH for the plaintiff; and by Coxx for the de- 


fendant, The ſole point was, Whether an executor de /n tort may 


retain goods to ſatisfy himſelf?—Coke moved, that he well 
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Ia rt AND 
againſt 
CouLTER. 


might. The plaintiff, by this action againſt him, hath allowed 1. Lev. 154. 
him to be rightful executor : wherefore the finding that he was Style, 33.38 


executor per tort is not material. And he, being allowed to be exe- 
cutor, may do all things as an executor, viz. pay debts, or any 
other lawful acts. And as he may do it to a ſtranger, ſo he may 
ay himfelf, —Gawpy and FENNER were of his opinion. For as 
he ſhall be charged by reaſon of his poſſeſſion, like reaſon it is 
he ſhould be allowed all law ful acts; and this is here a lawful act: 
2s where a diſſeiſor pays rent, they ſhall! be recouped in damages. 
So if one enters as guardian, who 1s not guardian, he ſhall-have 
allowance for all reaſonable acts, as a lawful guardian thould. 
And it might be, that in this cate he did not know himſelf but 
that he was riglitful executor; as if the teſtator had tirft made a 
teſtainent, and thereby made him executor, and afterwards he 
made another teſtament, and thereby made another executor, and 
the firſt was proved, all lawful acts done by him are good; and 
although the other teſtament be afterwards found and proved, that 
ſhall not defeat the law ful acts. PoruAM and CLESCH 2 contra. 
For an executor de ſen tort ſhall never have any benefit by- his 
maifeaſance. And it is not like to the caſe where a cilicitor pays 
rent; for that is not any wrong or prejudice to a ſtranger, or to 
any other, to pay that which 1s dur: but here this is prejudicial 
to a ſtranger; for everv one will be executor after the deati of a 
teſtator, and by that means be their own carvers, and pay them- 
{elves before any other debtors, whereby great inconveniences 
would enſue. Neither is this like to the. caſe where one enters 
as guardian, who is not guardian; for there the infant may have 
treſpaſs againſt him, or he may charge him as guardian: and if 
he charge him as guardian, it is rcaton he ſhould then have allow - 
ance as guardian. Where one likewife is made executor by a former 
teſtament, and afterwards another tc{tament is made, and thereiu 
another made executor, and the laſt teſtament not being Known, 
the firſt is proved, and thc executor pays debts unto himſelf; and 
then the ſecond teſtament is diſcovered and proved; yet perad- 
venture the payment of the firſt exccutor's debts ſhall be allowed 
him, againſt all ſtrangers at the leaſt ; for he bad colour to do it, 
as executor by the firſt teſtament; and he is to be allowed tor ail 
judicial acts which he did, &c. But it is not ſo here, where he 
takes upon him to be executor de ſen tort et tefle demeſne. And a 
precedent was cited, Eaſter Term, 32. Elix. in C. B. that an 
executor de ſon tort might not r:tain to fatisfy himſelf, Where- 
fore, &c.—Afterwards upon another day it was moved again; and 
THE Cour ſaid, they were reſolved, that an executor de ſon tor: 
demeſne cannot retain goods to ſatisfy himſelf his own debt. And 
PoraaM faid, that divers of the Juſtices at Serjeants Inn (to 
whom he had propounded the cafe) were of that opinion, and 
that they reſolved to enter judgment for the, plaintiff. But it was 
then ſurmiſed to the Court, that the defendant was dead, and 
thereupon a ſtay of judgment was prayed. But THE Cor would 
not ſtay it upon ſuch ſurmiſe; and, upon the plaintiff's prayer, 
Judgment was entered. F. Co. 20. SK 
der 30. Car, 2. e. 7. 


Stra. 1106. 


And. 328. 356, 


t. Ro. Ab. 921. 
5. Co. 20. b. 
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Ca- 2. Pͤzillida Shackborough again/t Biggins. 


na aſames A PPEAL of murder for the death of her huſband. The de- 


will not pardon tendant pleaded not guilty ; and was found not guilty of the 
he burving in murder, but guilty of the manſlaughter: The defendant prayed to 
1 be diſcharged, becauſe the general pardon had diſcharged him, that 
manflavghtcr in he ſhould not be put to have his clergy, and this puniſhment is 
an appeal of not for the party plaintiff. —Bur it was ruled; that it was at the 
murder. party's tuit, and that ſhe might well pray it; and fo ſhe did.— 
_ NoTE, That Muſgrave's Cafe was here cited, and the record 
— viewed, and no judgment herein. Vide pgft. 682. 


Dyer, 200. Ray. 370. Hob. 234. 3. Peere Will. 453. 1. Stra. 529. 2. Hawk. 564. 


Gans of, Brownlow again/t Farr; 
Trinity Term, 39. Blix. Roll 626. Line, 


in hes menace TRESTASS for the taking of two loads of wheat ſet out for the 
patents cramted ninth part of the grain m Hepworth. Upon not guilty pleaded, 
by the crown jt was demurred upon the evidence. The caſe was, That king 
thall te en- Fdward the fixth was ſeiſed in fee of the ninth ſheaf of the corn 
— and grain in Epworth, ALIAS Hepworth, as parcel of the poſſeſſions 
of the abbey of St. Leonard's, in the county of York, and by letters 
patents under the great feal in 7. Edu. 6. granted to Eflofe and 
Downman, and to their heirs, ** totam illam medictatem none garbe 
* bladerum et granorum vocat. THE NINTH SHEAF, de, et in Ip- 
* werth in comitat. Eborum mod? del nuper in tenura ſive occupatiout 
« I} illielm. Hard, ac 15 monaſterio St. Leonard in comitat. Ebarum 
* difſelut. ſpectant.“ and under this patent the plaintiff claimed 
the entire ninth ſheaf; for in truth all was in the tenure of Hard 
by a leaſe made 36. Hen. 8. under rent. But Epworth was not in 
the county of Terk, but in the county of Lincoln, and, Whether 
upon the patent the entire ninth ſheaf paſſed or not? was the 
nition, b reaſon of the ſtatute of miſ-recitd] made 7. Edw. 6: 
c. 3. (a).—It was argued by Rope for the plaintiff, that all paſſed; 
for the quantity _P miſtaken, it is expreſsly aided by the letter 
of the ſtatute ; and if not, yet by the intent of the ſtatute. — But 
HENRY YELVERTON e contra. As to the miſpriſion of the county 
where Epwerth lay, it was agreed on both fides not to be material; 
for that is holpen by the ſtatute.—And ſo held the Juſtices Por- 
HAM and CLENXCH, cæteris Juſtitiarus abſentibus. As to the prin- 
cipal matter, POPHAM ſaid, that the patent could not convey more 
than the moiety, if it could convey that: for when the king was 
deceived in his grant (b), it was not the intention of the makers of 
(3) 8. Hmm. s, the ſtatute to help that grant; as if the king grants the moiety of 
pl. 20. Bro. two acres, it is not reaſon that the patent ſhould be conſtrued, 
« Parents” 15. that he ſhould have two acres : and that is the difference as to 
6. Co. 13. the quantity, where the certainty is plain. As where the king grants 
| two acres, called the manor of D. whereas the manor contains an 
hundred acres, it is a good grant of the whole manor, and of all 
the acres : but if he had granted all his manor of D. rye 
ten acres, whereas it contained twenty acres, nothing had paſſe 
by the common law; but it is aided by the ſtatute. There is alſo 
' a difference as to the quality and nature of the thing. As where 
king Henry the eighth granted to Sir Thomas Mor © totam turbariant 
(#) Expired. Sce 2. Ruffhead's ſtat, (464.) 


« ſnam 


kd — . ORE. AG » A. 
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© ſucm in D.“ where a former patentee, having ſuch a grant, had Bnown row | 
before converted part thereof into arable land, and part into paſture, 4/7 
that Sir Thomas Moor thould have but that only which was then ur- . 
And the itatute doth not remedy ſuch agrant. For turbary is a 
profit parnab/e, which may be in on: place and not in another after 
converſion. But it it were a great moor, and after ſuch converſion 
of part into arable or paſture, the King had granted totam moram 
fam, it had been otherwiſe ; for that is provided for by the ſaid 
ſtatute: and if he had granted all his eſtovers in fuch a wocd, 
whereas he had not any eſtovers, but a coppice in the ſaid wood, 
he was not remedied by this ſtatute. And it a common per- 2. Bac. Abr 668. 
ton had granted, an acre called 2% Tr Aeret, one acre only had 
paſſed: a fortiori in the king's cafe. Wherefore it was adjudged 
tor the plaintiff, with tue aſſent of CLENO U, cæteris Juſtitias is 
abſentibus. | 
Barſdale againſt Smith. "i 


RESPASS by a vicar, for taking two loads of hav and carry- An endowment 
ing them away. The defendant pleads, that the place where, that the vicar 

&c. is within the pariſh of n., whereof he is parſon impar- 3 . 
ſie, and it was ſet out for tithes; and that he uſed to have de- 1 
eimar garbarum et fant. The plaintiff replies, and ſhews a com- garbarmm, hall 
poſition in the time of king Henry the third, and tliat the vicar- be conſtrued to 
age was then endowed ; which was, that the vicar ſhould have extend to bay, 
minutas decimas, et tata: decimam garbarum in FFatworth (which was Allen, 50. 
an hamlet within the aid pariſh, and the place where, &. and Stiles, 193. rob, 
was parcel of that hamlet); and that at all times whereof, &c. he _ 13 * 334" 
and his predeceſſors (vicars there) had uſed to have the tithe of 
hay there. Wherefore, &c. And it was hereupon demurred.— 
TaxrreLD. By this preſcription he cannot have hay; for garba 
is always corn, and therefore this preſcription cannot ſtand with 
the compoſition, — Cox e contra. For as the uſage hath been, fo 
it ſhall be expounded. For it was adjudged in the exchequer, 
where a patent was made by king John to one, and his — 
and becauſe Bracten faith, that anciently ** ſucceſſor“ was taken for 
* beres,” and that always fince it had uſed to deſcend jure bæ- 
rec1taris, it was adjudged that the heir ſhould have it by that a 
charter. All THE COURT here reſolved accordingly, in regard 
It was an ancient charter, and conſtantly had been uſed to ex- 
tend to hay, the word garha might well extend thereto; al- 
though at this day it is commonly uſed in another ſenſe, Where- 
lore it was adjudged for the plaintiff. 


Proom àagaigſt Hore. Cart 30. 


EBT for rent. "The cae was, That Sir Chriftapher Broom let If a leſſee at- 

land to Hore, rendering rent, who let to //Tigleſworth the 8" part of the 
c | : . L . 5 l:nd demiſed, a 
*ourth part of an acre; and afterwards Sir Chriſtopher Broom grant- n 
cd the reverſion to George Broom, now plaintiff ; and he brought revergon hay 
cove againſt Here for the intire rent. —TANFIELD moved, that have debt against 
de action lay not; for when the leſſes granted his eſtate in part, _ for the 
anc the leſſor granted all the reverſion of the entire, the privity Ind tant · 


ux dal Ant 8. 
mereby for that part which was granted over, was utterly deſtroy- 3. = _— a 


Lit. Rep. 53- Dyer, 4. Cro. Jae. 411, 1. Saund. 284. 3. Lev. 23t, 
CRO, ELIZ. PART I Un | ed, 
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Bzoow - ed, and no action as to that part lies againſt the firſt leſſee; as in 
— the caſe of Humble v. Glover, adjudged in this court; and the 
10kZ. action being gone in part, is gone for the whole.—STEPUExs! 
contra. — the entire eſtate remained in part of the land, and 
Poſt. 637, ſo the entire privity and action remains for the whole againſt the 
Cowper, 768. firſt lefſee: and ſo is 24. Hen. 8. Ry/den's Caſe, and 2. Af. 52. 
Dougl. 116. — And ALL THE Cour was of that opinion.—lt was afterward; 
moved by TANFIELD, that here was a ſuſpenſion of the entire 
rent; for it 1s alledged and confeſſed, that the plaintiff entered 
into that part let to Mrigleſworth, and then that is a ſuſpenſion of 
the entire rent. But THE CovkT faid, that this entry, were it 
lawful or tortious, being by the command of Mrigleſiuorth, veſted 
all in //riglefſworth ; and he was but ſervant to Miigleſtwerth, and 
. thereby veſted in the plaintiff; and therefore here is not 
any poſſeſſion in him. Wherefore it was adjudged for the plaintiff, 
3. Co. 24. ; 
Carr zr. Malyns againſt Sir John Hawkins. 
Hilary Term, 38. Eliz. Roll 676. 


Tf a ſtranger UDITA QUERELA to avoid an execution of 5o0l. upon a 
purchaſc a jude- judgment in this court. And ſurmiſeth, that the ſaid 500l. 
_ "I was paid to Sir John Hawkins after the judgment in diſcharge of 
may by audita the judgment; and the audita querela was awarded out of the 
guerela plead chancery, directed to the Juſtices of this court, &c. Whereupon 
Payment of it;; a ſcire facias was awarded; and the ſheriff returned, that Sir 7e 
1 Hatotins was dead. Whereupon it was ſurmiſed to the Court, 
moneywas paid, that Dame Hawkims was his executrix ; and a 2 acias Was award- 
he ſhall be dil ed againſt her, which was grounded upon this audita querela, and 
charged. al- ſhe appeared upon it, and pleaded, that the — gool. was 
127 — not paid in diſcharge of the judgment. Thercupon they were at 
— for the pur- iſſue; and it was found, quod ills 5ool. fuerunt folute by Sr 
chaſe cf it, Horacio Palevizino to Sir John Hawkins, to have the judgment 
Ante, 41- 140. aſſigned over unto him. Et /, &c.—The opinion of THE WHOLE 
— Couxr was, that when the jury found, quid illæ 5oo!. ſalutæ fue. 
1. Ro Abr. 310. runt, that ſufficeth for the plaintiff's iſſue ; and what was found 
2. Ro. abr. vo. more, is but ſurpluſage ; and that an audita querela well lies upon 
= Car. 328. this matter in /ait to diſcharge the execution; for if it be true that 
— col. were paid for the judgment, it is not reaſon he ſhould be 
ſtayed in execution for it. And although it be found, that 2 

ſtranger paid it, yet when it is found, quid ill ol. ſolute fueruu, 

it is then to be intended the ſame ſum for which the judgment 

was obtained: and therevpon the judgment was diſcharged, and 


rule given, that judgment ſhould be entered accordingly. 


If on a fire TANFIELD at another day moved, that this audita quercla . 
facias in an AN 3 out of the chancery, the party being returned 7 
audita gquerela there being but one party named therein, it is totally abated; an 
from chancery the cire facias thereupon awarded is void, and without warrant 
_— _ Whzrefore, &c.—DoDERIDGE 2 contra. For this audita quereia 
ren that not in nature of any writ; but it is a commiſſion for the Juſtich 

he party is to call the parties, and to hear the complaint, and to do right, 
Gead the audit and thzre is not any party certain thereto : ſo, although the tefta- 
8 tor he ꝗcad, the executor may well be called by a re facias ; an 

„ being made a party, may be examined; and this ſuit is in cale* 
Gut: E*- 137-* the party who is in priſon, and therefore ſhall be favoured in Ja, 

38. 1 pt ly Np. Fant nan, and 
2. Saund. 144, 1, SAIK, 92s - 
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and not quaſhed, if any one be made party to the examination. Mart 


in And to that purpoſe vide 3. Hen. 7. pl. 1. 2. Kich. 3 þl. J. 1 
ho 11. Rich, 2. (Breve 638. where a writ of auditaquerela was brought _ 

* 2gainſt two, and one of them dies, it was ruled, that for this ne 44%, 
nd cauſe the writ would remain and not abate. So 35. Hen. 6. 

he 23. if two be plaintiffs, and the one be non-ſuited, or releaſe, 

2 it ſhall not prejudice his companion, becauſe it is ſued for the 

05 eaſe of both. And 13. Edw. 3. tit. Audit. Quer.“ 26. this writ 

* was brought to avoid a ſtatute for the nonage of the conuſor, &c. 

ed where the conuſee was returned mertuus; vet the conuſor was 

of diſcharged, and there was not any doubt that the writ ſhould 

* abate. By this means alſo another miſchief might enſue, that the 

@ party always might remain in priſon: for it may be, whereas one 

n 


is returned mortuus at one time, fo another at another time might 


” he returned mortuus, and ſo infinite. A /ſcire facias alſo is in 
iff nature of an audita querel/a, when one is in execution, for it ſhall 

comprehend all the matter. Wherefore, &c.—T ANFIELD @ contre. 

| agree with the books, that in an audita querela againſt two, if 

the one dies, as long as there be any party alive who can be party 
* to the examination, the writ ſhall not abate, nor a new audita 
0. * be brought: but there is not any book, that, where there is 
of ut one party, and he dies, faith the writ ſhall ſtand. But 
the the book of 13. Edw. 3. is grounded upon another reaſon, for 
pon that better expounds 18. Edu. F: pl. 10. which is the ſame caſe; 
abr where an infant brought an aud:ta querela for his infancy, and his 
art, age was inſpected, although the parties were returned mortuus, 
rd. bs no new audita querela ſhould be awarded; for his nonage 
and ing adjudged, none can contradict it, nor have any plea thereto ; 
Was and therefore it would be in vain ro make any new party thereto ; 
e at wherefore the party was diſcharged. And whereas it hath been 
Sir faid, that a ſcire facias might be brought in nature of an audita 
gent querela, and there needs not any new audita querela, true it is; 
OLE but then it is merely grounded upon a record here, which com- 
2 prehends all the matter: but it is not fo here, for this is grounded 
und upon the original writ; which being abated, the /cire facias 
pon awarded thereupon is ill. Wherefore, &c. GA w Dy held, that 


this was but a commiſſion, which ſhall not abate by death; and is 
like to a mittimus upon a fine, 14. Hen. 7. and there is not any 
party here, but a commandment, %, vocatis partibus juſtice be 
done. Wherefore, &c. But ALL THE OTHER JUSTICES againſt it; 
for it is an original awarded out of the chancery , and if the 
parties be dead, the writ thall abate, and the commiſſion is deter- 
mined. And they agreed to the caſes, where there are two parties 
defendants, and the one dies, that there the writ ſhall not abate; and 
ſo to the cafe of an infant, for the reaſon aboveſaid. Whereupon 
It was adjudged, that the writ ſhould abate, and that à new audita 


querela ſhould be purſued, And fo it was, and the party there- 
upon bailed. 


The Lord Barkley againſt the Counteſs of Warwick. 88 8 


FRROR of a judgment in the common pleas, in a writ of par- 5 is 
tition. Upon the firſt judgment quod partitis fiat, before the allowable before 
return thereof, and the ſecond judgment guid partitis flabilis ſit the ſecond judy» 
according to the courſe of this writ, a writ of error was brought, ment is com- 
pleted in a writ of partition —8. C. 1. Roll. Abr. 750. Moor, 643. Noy, 9r. 


Cro. 6 
2. Bulſt, 104 119. 2. Roll. R Leon. 1 
. . * ep · 1 · 11. Co. 39 2 68. 3 Bulſt. 2 . St le 90. 

Match. $8, J+ Bag, Abr. 212, Vu 2 » es 
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it Bauxrer and the error aſſigned. And it was alledged, that there was not | 
8 any perfect judgment yet given, until the ſecond judgment, and | 


therefore the writ lay not: but in divers caſes where there are two 
Co. Lit, 168 a, Judgments, where the firſt is the principal, there error may lie 
11. Co. 40. b. before the ſecond. As where an aſſiſe or an ciectianc firme is | 

brought, where the land 1s the principal, if judgment be given 
for it, although damages are to kc recovered, yet before a writ of 


| N 
b 
1 
s 
{4 
, | 


enquiry for them, error lies; becauſe the damages are but acceſſory. : 

Pot. 924. But in treſpaſs, or in an action upon the caſe, where the damages t 
11. Co. 38. b. Are the principal; although the judgment be, quod recuperet, yet | 
until damages be enquired, and judgment thereupon, no error 

lies; as it was agreed in Ru/c! and Prat's Caſe. So in 21. Edi. 3. | 

in the caſe of acconipt, until the ſecond judgment no writ ot 

Poſt. 643. error lies; for the plaintiff might be non- ſuited before the ſecond i 
| judgment given; as 1. Hen. 7. pl. 2. is. And fo it was adjudged 

11. Eli. in Harding v. Fine. So 7. Rich. v. in * Formedon,” where [ 

the tenant was ouited of aid; error lies not until the judgment of p 

the principal. And ſo held ALL THE CouRrT here, that the ſecond ! 

judgment in this cafe is the principal, and before that death thall | 

abate the writ. And they agreed the differences in the caſes, c 

where the damages are but acceflory, &c. But becaulc it was a 2 

new caſe, they would adviie. Et adournatur. 0 

NoTE. BROwXLOWw the frothenctary told me, that it had becn } 

agjucged in the r that the death after the fir it judg- 1 

ment ſhall not abate it. For where the plaintiff died after the fir 1 

writ, the heir Lad a /-ire fac;as upon that judgment, and it was held * 

to be maintainable : and if fo, the firſt judgment is the principal, t 

See 8. & 9. Will. 3. C. 31. 1 

7 


Buſkin alias Living anainflt Edmunds. 

} * bo . ; . 
_ . DEBT in Landen upon a leaſe for years, ſuppoſed to be made in 
w uU 11418 — . . . _ * 
—— London, of tithes in HF. in the county of Kent, by the aſtignee 

* as 8 * a * - 4 
of a reverſion againſt the aſſignee of a term. After verdict, upon 


cf a reverſion G N 
againſt the aſ- a mh debet pleaded, and found for the plaintiff, it was moved in 


Cas: 33. 


— egen arreſt of judgment, for that this action was brought iu % x 
where the con. For it is not grounded upon any privity of contract, for both ( 
trick is ſuppoſ. tlie parties are ſtrangers to it; but by rcafon of the occupying ef a 
ed to have bien the land, and the eſtate of either of them therein. And although R 
made, and ct peradventure the action at the firſt might well have been brought ( 
—— dy hy the leſſor, for the contract made there, yet it cannet 
lies. —$?4 vide EI — N 5 n 
> Cam. Div. 18. be 10 here. Wherefore, &c.—ALTH am and Bnock moved fir ö 
N. ara. the defendant, that the action lies not — Sed non allocatur. For tie h 
Ante, 323. 45. privity_of the contract is conveyed with as ci But tor want ( 
535" of privity, debt lies not againſt the firſt le, Decaule he was not I 
1. 51d. 266, privy in eſtate. But the contract is always triable where it was * 
Dye, &. made /viz. in Lon len), and therefore the act ion there is well main- © 
I. Saul, 238. tainable. And it was adjudged for the plaintiff. 0 
ca 34 Scambler againſ/ Waters. 1 
, at 
An infant can- ACTION upon the caſe, for diſturhing him to execute the office 8 
OP 2 of ſteward of the courts, and to take the profits, &c. and o 
Hwa of ſhews all his title in the declaration. Upon not guilty pleaded, 20 


manor, except exercendam per ſe aut deputatum.—1, Roll, Abr. 741. 2. Roll. Abr. 153. Co. Lit. 5. 
note 4.] 172. 10. Co. 6. b. Jones, 310. 2. Jones, 126. Cro. Car. 16. 90. 259. 279. 550. 635. 
Marth. 43. cat. L:y, 74+ Dyer, 80, in mage | | | 


„ 


— — 


was uſual for bithops to appoint great perſons to be ſtewards, 
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4 ſpecial verdi&& was found, That from time whereof, &c. Scan 
there was a ſteward of the courts of the biihop of Norwich, a 
who uſed to have 101. fee by the year, as alſo an under-ſteward, V4a7*** 
who had 41. fee per annum, Sc. and that the Duke of Norfolk was Cowp, 226. 
high-ſteward, and died; and that the bithop of Norwich granted 

the office of under-1tewardihip to Nicholas Hare, and two of his 

ſons ſor their lives; that Nicholas Hare and one of his ſons died, 

and that the youngeſt ſon, being within age, granted it to Hater, 

the defendant ; and that Scamblcr bithop ot Norwich granted both 

thoſe offices to the plaintiff, with the fees; and that the defendant 

diſturbed him.—I1t was moved by DANIEL, /erzeant, and by TAN- 

FIELD, that this verdict is found for the plaintiff. For being 

found, that it was the cuſtom that he might make an under- 

fleward, and he granted the office to three, that cannot be well 
maintained by the cuſtom. It is alſo againſt reafon, that the 

biſhop having the grant of the high-ſtewardſhip, that he ſhould 

appoint the under-ſtewardthip; for it is the othce and duty. of the 
high-ſteward. An infant alſo cannot be an officer; for he cannot 

be a judge in a court, as a ſteward is in the leet ; a muito fortior; he (a) In March, 
cannot aſſign over the office: for an infant cannot be bailiff, nor 43. Mr. Juſtice 
attorney, for this cauſe; for he is not to be conceived to be of Jones aforms, 
diſcretion to execute it; much leſs can he execute the office of a * * wow may 
judge. Wherefore, &c.— Po HAM and FENNER held, that an 24g, that an in- 
infant cannot be a ſteward; for he cannot by intendment execute fant is capable 


it, much leſs may ke aſſign it over. And PorHaM faid, that it ofa ſtewardſhip 
and in reverſion, 

a 3 : ; | . COTS Scd vide Co. 

to appoint their under-ſtewards alſo. But it would be hard to t ä 

maintain it, unleſs they be ancient and diſtinct uitces. E- * Dp en 


Journatur (a). notes 4 & fl. 


Ards againſt Watkin. Cas 35: 


Trinity Term, 40. Eliz. Nell. 


PON demurrer the cafe was, Leſſce for thirty years of a A cevife may be 
parcel of land called Shortwood, lets it for twenty-eight years, of part of a rent 
rendering 341. rent per au]; and after deviſeth 281. parcel of '? 2 * 
that rent to his three ſons, ſeverally to every of them a third part. — 
One of them brings debt ſor his part of the rent: and, Whether ies by esch de- 
this. action lay, or not? was the queſtion.— It was argued by viſee tor his 
RypcLey for the plaintiff, and by NicyoLs for the defendant. Haare of the 
Gawpy and FENNER held, that the action well lay; for there is An., 6 
no doubt but that rent may be deviſed, and be divided from the 8 * 
reverſion ; for it is not merely a thing in action, but 7 an in- _ 
heritance, as Knowles' Caſe is (a); and in 24. Her. 8. Ryſden's 1. Rell. Abr. 
Caſe(b), If leſſee grants over all his term in part of the land, vet 9 234+ 
It is chargeable in an action with the entire rent; for he by his 6, I dt. 4e. 
act cannot apporcion it. And by the grant of part the leſſee is not Skin. 4. 
compellabl ; 1 i wet 
pellable to attorn ; for then he thould be liable ta two actions, 3. Com. Dig. 1, 
or two diſtreſſes. But the deviſe is 9 an act of law, which 4: Bac. Abr. 
all inure without attornment, and ſhall make a ſufficient privity, “T 
and ſo it may be well apportioned by this means. Wherefore, c IS 
» Cowp. 219.660. 
C—Pornam and CLExCH # contra. For as the lefſee by his 
own att ſhall not divide the leflor's contract, nor apportion his 
action; ſolikewiſe the law favours the leſſee, that the act of the leſſor 
( Dyer, s. b. (5) Dyer, 4. b. 


Uu3 ſhall 
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Arvs ſhall not charge him with divers actions, or double diſtreſſes, but 
M.A upon his voluntary attornment : and the contract being entire 
ATXIN, 1 
cannot be apportioned. - But PorHAM agreed, that the rent wa; 
(s) It was agreed well deviſable, and by that means ſeverable from the reverſion, 
dy three Juſ= And although a thing in action cannot be transferred over, nor 
mae | be deviſed; yet a contract, which ariſeth from an intereſt in land, 
and therefore? or Which is an intereſt, may be well transferred over. Where. 
judgment was fore, &c.—Adjournatur (a). 
entered ſor the plaintiff, pott. 651, 652. 


Car 36, Harvey againſt Wrot. 
Hilary Term, 35. Elix. Roll 381. 
1 7 RROR of a 2 in dower. For that the judgment wu 
default againſt againſt him by default before any appearance, whereas he waz 


an infant is not AN infant. And it was thereupon demurred.— TE Cour held 


error. it to be no error. For if infants would never appcar, there would 
Ante, Job. 331. never be any recovery in dower. And Pornam faid, that the 
857 $97» greater part of the Juſtices in Serjeants-Inn were of his opinion, 


boy Jae 111 Gawpy was abſent. Et Ajcurnatur.— It was afterwards moved 


Mcor, 463. ASAIN, in Hilary Term, 41. Eliz. and rule was given to affirm 
2. Brownl 118. the judgment: but it was afterward reverſed for the defect of war- 


a. Leon. 59. 85. rant of attorney. 
3. Bac. Ab. 154. 


ca 37, Holiday againſt Hicks. 
| Eaſter Term, 40. Eliz. Roll 336. 


ROVER and Coxvers10N of twenty-five pounds. The de- 
— Me fendant pleaded not guilty ; and the jury found a ſpecial 
vant for ay Verdigt, that the defendant, being ſervant and factor to the plain- 
«hich he has re- tiff, fold twenty quarters of his maſter's corn for 251. and, re- 
ceived for his CCciving it, converted it to his own uſe. - 
maſter's g. STEPHENS moved for the defendant, that this verdict is found 
Ante, 614: for him. For this 251. was never in his maſter's poſſeſſion, nor 
Noz. 12. his money; and this action lay not, but rather an accompt. This 
— on alſo is money out of any bag. Wheretore, cc. 
Bull. N. P. 33. Put FENNER held, that it was found for the plaintiff : for the 
oſſeſſion of the ſervant is the maſter's poſſeſſion, and it is as it 
| by always had it in poſſeſſion. And it hath been adjudged, that 
. the ſervant being robbed, the maſter may well bring the action. 
judged for the And that was Lord Rich's Caſe —CLEXCH doubted.— Lt ad- 
plaintiff, poſt, 3017 t2fUY ( a). . 
661, But the judgment was afterwards reverſed on a writ of error, poſt. 746. 


ca 38. Redſton againſt Eliot. 


nne A CTION for theſe words: © Thou art a rebel, and all that 
* rebel, and all 6 keep thee company are rebels, and thou art not the queen's 
*< that keep thee friend. After verdict it was moved, that the action lay not 
* compary,” for theſe words. For as to the firſt words, Thou art a rebel, 
eee it was adjudged here in Wells“ Caſe, that an action lies not. And 
Arae, 621. 602. 16 Eliz. in the common pleas, between Buſtard and Petts, it was 


2djndged, that for ſay ing, Thou art not the queen's friend,“ no 


Trover will not 
lie by a maſter 


2. Poll. Abr. action lay: wherefore, they being coupled together, the action lies 


mo Abs Not.—FENNER and CLENCH held, that the words were action- 
42 3 371. able: for although to ſay, Thou art a rebel,” will not bear an 


action of itſelf, yet being conjoined with the other words, “ all that 
keep thee company,” they are thereby much aggravated, and 
ſhews lus intent, But, ceteris Juſtitiariis abſentibus, adjournatur+ | 


a 1 a>. as as «+ - - 1 


, bat 
tire 
tf Was 
hon, 

nor 
and, 
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Tyrrel againſt Baſh. Casz 39. 


T RESPASS vi et armis, for taking his goods. The caſe was, A ſheriff may 

That a ſheriff took goods by a fieri facias, and before execution bring treſpaſs 

done by ſale, the defendant took them again, and he brings treſ- — — = = 
ss: and, Whether it lies, becauſe he had not any property $7 gong 
ide 11. Hen. 4. pl. 23. and 7. Edo. 6. Stringfelloto's Caſe. —FENNER by the defen- 


deing only in court, ſaid, that he had conterred thereof with Lord dant betore fade. 


C. J ANDERSON and PERIAM; and they held clearly, that the . 1% 43% 
action well lay. Wherefore he commanded judgment to be ering OO 
entered for the plaintiff, Salk. 11. 
f : 2. Saund. 411. 1, Vent. 52. 
Reſton againſt Pomfreict. | 83 


Trinity Term, 40. Elix. Roll 1125. 


ACTION for theſe words: Ms. Ann RESTON”” the plaintiff Words not ac- 

innuendo ** hath had a child; it is true, for ſhe was conveyed *i9nable become 

« to B. and there ſhe laid her great belly. It is as true, that ſhe wy 8 7 

« hath had a child, as that you fit there; for ſhe was ſent — 

« away with child, and if ſbe had not a child, ſhe hath made it 4. Co 16. b. 

« away :” and alledges, that by reaſon of theſe words, ſhe loſt her 1. Ro. Ab. 35. 

marriage. The ä demurred.— And thereupon adjudged 3; f d 4% 
A Car. 269. 

for the plaintiff. phony 

1. Lev. 261, 1. Vent. 4. 1. Com. Dig. 185. 4. Bac, Abr. 521. 


Hemſley againſt Price. Car 48. 
Hilary Term, 40. Flix. Roll 103. 


FJECT IONE FIRMZE of a leaſe of Gabriel Armſirong. Upon A deviſe is made 
a ſpecial verdi& the caſe was, That © Henry Stapleton, being of lands in fo- 
e ſeiſed in fee of the manor of Rempſtone, and of the advowſon of 0 * _ * 

- a - afpite, wv uch by 
* Remp/tane in fee, the manor being holden in ſocage, and the 32. J.. 8B. c. i. 
* advowſon by knight ſervice in capite, deviſed all his lands to is void as to a 
* Elzabcth his wife for her life, remainder to Faith his daughter ut. The 
ein tail, remainder to the eldeſt ſon of William his brother in 1 
« tail, remainder to his couſin Milliam Stapleton in tail, with di- — 
vers remainders over: remainder to the right heirs of Henry the teaſes them all, 
* deviſor. Henry dies, Eligabeth enters, and lets all the ſaid lands and the leſſee 
* to Jackſon, who occupied them entire for three years. Faith 8 2 
dies without iſſue. Elizabeth dies. Jabn Staplcton fon and heir ang —.— 
* of /lilliam Stapleton enters; and that Gertrude Tes was couſin try, letting, 22 
* and heir to Fa:th, and that ſhe levied a fine to Gabriel Armſtrong of and enjoyment, 
** the manor of Rempffone; which Gabriel Armſirong, by deed enrolled 3495 poſſeſ- 
* in chancery, bargained and ſold the land to Edward Turvile for —— 


* life, remainder to the queen in fee, upon condition, if he paid 208. does not de- 


to Edward Turvile during his life, or, after his death, to the queen prive the heit 


wor her ſucceſſors at the receipt of the exechequer, that the bar- of his third * 
gain and ſale ſhould be void, and that the ſaid Gabriel Arm- Nn, 

* flrong might re-enter.” And they farther found, © that Gabriel p 8 * 4 
3 paid the 20s. to Edward Turvile, and entered, and de- 8 Ann 
* miſed three acres to tlie plaintiff, who entered : and that the de- 1. Butt. Co. 


_ © fendant, by the command of J. Stapleton, ejected him out of the 


* three acres. Ft A upon all this matter, &c.”—THE FiRsT 
POINT was, If this deviſe being void for a third part (ſo as ths 
deviſee ought to have had but two parts, and the third part haye 
deſcended), the deviſee entering generally, and letting all, and the 


leſſee occupying all, whether this ſhall gain the poſſeſſion of the 
J u4 entire 
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Hrust zr entire, and diveſt it out of the heir; ſo as, at the time of the fine 6 
S. levied, he had not any thing, and fo nothing paſſed thereby to t 


Prrcz® Cabriel Armſirong the lefſor?—SEcoxnDLY, Admilting the fine were 
ood for the third part, when Gabriel Armſirong bargained and | 
701 it to Edward Turvile for life, remainder to the queen in fee, | 
upon condition, &c.; whether by the payment of the 20s. to 
Edward Turvile it ſhall diveſt the whole eſtate, or no part thereof, | 
without office, or mon/irans de droit *—CoKeE Attorney General, and 
Crew, for the oy That by none of theſe acts the heir was 
out of poſſeſſion; but that his fine was good. For, Fixsr, By 
the deviſe the heir is to be tenant in common with the deviſe; 
Co. Lit. 299. and if one tenant in common enters into the entire land, his pol- 
ſeſſion ſhall be adjudged the poſſeſſion of his companion alſo ; and 
he ſhall not be put out of poſſeſſion. And CxkEw ſaid, that in 
or” 26. Elix. in the common pleas, in Pallard v. Alleack, this point 
was in queſtion, and ruled, That where the deviſee enters into 
the whole, and the beir without entry levies a fine of his 
third part to a ſtranger, it was good; for it never was out of 
his poſſciſion: and if the entry did not gain the poſſeſſion, the 
leaſe for years did not alter it; for nothing paſſed thereby, but 
what might lawfully pass, no more than in 26. Heu. 8. pl. 
Where a tenant in common levied a fine of the whole land, the 
moiety only paſſed, for he could not gain the entire poſſeſſion. 
But it he had actually expelled his companion, it had bcen a diſ- 
ſeiſin in deed: or if he had made a feoffment, or a leaſe for lite of 
the entire land, it had been a diſſeiſin of the whole, and it had all 
palled: and when at firſt he entered generally, the law will not 
impute any tert therein, but that hie entered as lawfully as he 
. might; and he cannot afterwards by auy words diveſt his com- 
Co, Lit. 274. a. panion's poſſeſſion. But Cox faid, that if aſterwards he had 
made a feofiment of the entire, that had cxpreſſed his firſt intent 
to be to enter into the entire, and to give pelicth;on of the whole. 
Es to THE SECOND PoixT they held, that by this payment 
g. SK. 4959 the entire eſtate is diveſled without oflice, For when the free- 
2 hold is in 2 common perion, and the remainder only in the queen, 
by the limitation of the party and not by any ſettled intereſt, it 
may well be diveſted out ot the queen by matter of fact, and in 
Cor Lit, 241. a, many Caſes by matter in law; as in N' Caſe, Ploruden, 477. by 
a condition pertormied for the increafe of the eſtate: fo there 
fol. 483. by a remitter. So if a diſſeiſor makes a leaſe for life, re- 
mainder to the. queen, vet the diſſeiſee may enter, or have an aſſiſe 
2vainft the tenaut tor lite, and thereby diveſt the eſtate from the 
Ws gucen: and as the cate commenced by the act of the party, 
P-\t, 699. {o by his act it may be defeated. And 49. Edww. 3. Pl. 10. is, that 
if one deviſe that his executors ſhould {ell his land, and dies 
| without heir, the land ſhould e/cheat to the king; yet the exe- 
a entors may ſcll, and thereby diveſt it out of the king. Where 
| fore, &c.—TANFIELD and Gro. CROKE on, the other flat. 
This entering generally, although he claims not the whole by ex- 
preſs words, ycþ entering by force of the deviſe, which was of 
the whole, ie, aud amounts to, an expreſs claim of the whole; 
and where two have title deſcended unto them as co-parceners, 
r a title derolves, or comes to two, as tenants in common, 


if the one enters fixſt and claims all, beſore the other bath 
entered, 
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entered, that ſhall gain the poſſeſſion of the entire eſtate; but if 
they were once in poiſeſſion, then the claim of the one only, or 
the occupying of the one only, thall not ouſt his companion. 
And therefore Lite. 160. if the one coparcener enters claiming tne 
entirety, and makes a ſeoffment with warranty, that is a lincal 
warranty for the one moiety, and collateral for the other; and if 
the ſeoffment be a dilleitin, and not before, it ſhall then be a war- 
ranty commencing by diſſeiſin. So 26. . 2. where the one co- 

arcener enters, claiming the whole, and a ſtranger enters, the 
ſolely thall have an aſſiſe. And here the cafe is ſtronger, for the 
heir and deviſee do not claim hy one title; and therefore the entry 
of the one ſhall not be an entry for the other: eſpecially where 
the deviſee pretends that he had the entire, and the other doth not 
contradict it; for otherwiſe great miſchief would enſue : for it the 
deviſee continues divers years, and atter dies irited, and a deſcent 
is caſt, and his heir enters into the whole, and levies a fine with 


$977 6% and ſo more fines or deſcents, if it ſhould not 


e good for the whole after, but a long poſſeſſion be drawn in 
queſtion, and the fines avoided without claim, it would be very 
miſchievous, that by a ſſec ping tenure ti. e deviſe ſhould he avoided 
for a third part, and the purchafors diſturbed. And to that pur- 
poſe was cited Reinold v. Kingman (u), where, in ſuch a caſe, the 
deviſee entered into the entirety, and made a feoftment of the en- 


tire houſe, with letter of attorney; the queſtion was, Whether the 
entire or but two parts of the houſe paſſed ? And it was held, that 


the entire; although that, in the ſame caſe, the deviſe was void for 
a third part, by reaſon of the tenure, &c.; yet the deviſce, entering 
into the whole, had thereby gained the poſſeſſion of the wizole, 
and the whole entirety pali:d. And as to THE SECOND POINT, 
it was moved, that the que*n's eſtate cannot be defeated without 
matter of record ; and that {hall privilege the citate for life : for 
there cannot be a fraction in eſtates; for he who enters for a con- 
dition ought to reduce the entire eſtate, and not part thereof: and 
to confirm that, the Year Book of 9. Hen. 4. pl. 4. and Choſmiey's 
Caſe in the exchequer (4), were cited, where it was held, that by 
the payment of a lum in the country, without office, the queen's 
eſtate could not be defeated; and that ſhall privilege the eſtate 
for life, that it ſhall not be defeated. Wherefore, &c.—But 
ALL THE Covar, except FENNER, as to the firit point, reſolved, 
that this entry and leaſe did not gain any poſſeſſion but of the two 
parts; and the heir was never out of poſſeſſion thereof, and ſo his 


fine good. Secondly, They all, except Gawpy, held, that by the 


pertormance of the condition the cntry is lawful upon the tenant 
tor life ; and the franktenement being defeated, the qucen's eſtate 


is defeated ; for ſhe is the perſon againſt whom the trechold was 
| rag and recoverable : but if the queen had had the imme-. 


ate eſtate, it had been otherwiſe.— Por HA denied the law to 
be ſo in Cholmley's * ; and that ſome of the Baroxs denied it. 
He denied alſo that the law was ſo as it was cited in Reigno!ds' 


642 


Hymn ny 
againſt 


PRICE. 


e.Com.Dig-qch 


Ante, 615. 


Lob. 220. 


Co. Lit. 354. 6. 


Caſe, unleſs that the words were, ** of all the houſe;” then, he ſaid, 


all had paſſed, Wherefore, for the matter, they reſolved for the 
plaintiff, and gave day to the defendant to ſhew other cauſe, other- 


"a (a) Ante, 175. (5) 2. Co. 30. to 55. 


wile- 
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Hemstzy wiſe judgment ſhould be entered for the plaintiff.— At which day it 


againſt 


Price. 


Cazsr 1. 


The court will 
not prohibit a 
ſuĩt for tithes 
upon a ſuggeſ- 
tion of ſimony. 
4-Com.Dig.513 
4. Bac. Ab. 478 
Cop. 330.424. 


was moved in arreſt of judgment, that the verdict was imperfect. 
Fixs r, Becauſe it is not found that Gertrude, from whom the plain- 
tiff claims, was heir to Hen. Stapleton the deviſor, but to Faith ; 
and it may be that ſhe was heir to Faith, the daughter of the de- 
viſor; for a verdict ought to be full and perfect; and it may be, 
although Faith was the daughter, the deviſor might have a fon, or 
that ſhe was heir to him by a ſecond wife: and a verdict ought to 
have ſo great certainty, that no apparent intendment can be 
againſt it; and if it be falſe, that an attaint may be brought. And 
to that purpoſe the caſe of Price v. Johns was cited to be ruled in 
this court accordingly.—SECONDLY, Becauſe it was found, 
that the deviſe was to Elizabeth for life, remainder to Faith, ita 
Prout in ultima voluntate ipſius Henrici apparet, eujus tenor ſequitur in 
hac verba (wherein is mentioned, that the deviſe was made to the 
fon of Will. Stapleton) ; but it is not ſo found by the jury. —- 
THIRDLY, Becauſe the cieclione firme is brought of 400 acres of 
land; and the jury found the defendant, quaad all except three acres 
parcel tenementorum prædictorum, not guilty, et quoad the three acres 
they find all the matter ut ſupra; and that Gabriel Armſtrong let 
the aforeſaid three acres to the plaintiff, and that he was poſſeſſed; 
and that the defendant ejected him out of the three acres parcel 
tenementorum prædictorum; and that they did not find the eject- 
ment of the aforeſaid three acres let, &c. and it may be, that the 
ejectment was of the other three acres.—And for this laſt cauſe the 


WHOLE Court held it to be ill. But to the two other exceptions 


they ſpake not much. Wherefore a wenire facias de novo was 
awarded ; and at the trial the matter was compounded. 


M:chaelmas Term, 
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Thomas Owen, E/. 
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Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Rieſby againſt Wentworth. | | 
PROHIBITION upon a ſuit for tithes. And grounds his pro- 

hibition upon the 31. El:z. c. 6. 1 that the ſaid parſ 4 
had committed fimony in coming to the parſonage, and thereby 
the church was void, and the tithes not appertaining unto him.— 


And it was agreed PER CURIAM, GLANVILE abhſente, that a prohi- 


* bition lay not; for the ſimony might more aptly be tried in the 


ſpiritual court. Wherefore conſultation was awarded. 


N 
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Button againſt Downham. Cas 2. 
Trinity Term, 40. Eliz. Roll 865. 


DE? upon obligation, conditioned to fave him indemniſied poi fon pay 
from an obligation, wherein the plaintiff and defendant were —— 
obliged to one Molmer, Sc. and from all ſuits and actions con- then alive, for 
cerning it. The defendant pleaded the ftatute of uſury ; and that the forbearance 
it was corrupte agreatum between him and MWolmer, that the de- of 20l. for a 
fendant, for the — of 20l. for a year, ſhould give to A ol- uf — 
mer 10l. if 4. his ſon were then alive; ad that the obligation was bond has ben 
made for that cauſe, and ſo void, whiclf tit plaintiff might have given, and a 
pleaded in debt againſt him, by Ver, Sc. And it was there- condition bro- 
upon demurred.— WILLIAMS moved, that it was not any utury, rants rag 
in regard the payment of the 10l. is appointed to be upon an un- f be — 
certainty, vi. the life of A. &c.—But AxpER SON, WALMSLEY, in bar. 
: and OwEN (GLANVILE ab/ente), held it to be ufury : forthe cor- Poſt. 741. 
ö rupt agreement (which is confeſſed by the demurrer) makes it , ang. 1221. 
uſury; and it is the intent makes it to be ſo, or not ſo: for if there Noy, 74. 

be a wager betwixt two to have gol. for 20l. if one be alive at ſuch Moor, 358. 

a day, that is not any uſury, forthe bargain was bend fide, and not & hay 4:5. 

for loan (a); but if the intent hereby was to have a ſhift, it is other- 1 a a 5 . 
wiſe. But here, foraſmuch as the condition was to ſave him harm- * Fg 
leſs from all ſuits, which he had not done, nor doth the defendant 351. 
anſwer thereto, but to the obligation only, they held the plea to be 2-31 Rep. 363. 
ill: for although the firſt obligation were void, yet the ſecond obli- EIN 
ation is forfeited, becauſe the plaintiff had not ſaved him harm- * Ab. 478. 


eſs from ſuits concerning it (6). 2. Burr. 715. 
| 29r. 
Cowp. 47. 178. 794. 5. Co. 70. 2. 1. Lutwyche, 464. 469. Poſt. 721. Cro. Jac. cog. Vide note (4). 
1. Hawk. P. C. p. 532. Noy, 5%, (a) See March v. H igot, 5. Burr. aSoz. (6) Ante, 599. Vide 
Lamego v. Gould, 2. Burr. 716. and Richards v. Brown, Cuwper, 770. 


Anonymous. cas z. 


ACTION upon the caſe for words, 7g.“ He keeps a bawdy- To fay that a 

« houſe.” —And ruled, that the action lies not; for by the Peron keeps a 
common law he is not puniſhable, but by the cuſtom of Zondon ; — 
and therefore this action ought to have Com ſucd in the ſpiritual , f. Ab : * 
court. i N 7. Bulſt. 138. 


: - FTA | .. N., 73. 217« 
It is now determined that an action will lie for theſe words, Sayer, 33; for it is an 


indictable offence by common law, as a nuſance. 1. Hawk. 357. 


Wrenford againſt Gyles. . Casr 4. 


A LEASE was made for twenty-one years, if the leſſee lived ſo A leaſe for 21 
long, and continued in the leffor's ſervice. The leſſor dies; cats, if the lefe 
and, Whether the term was determined ? was the queſtion.—Ax- er 
Den SON, OWEN, and GLANVILE held, that the leaſe continued: 3 — — 
for there is not any /aches in the leſſee that he did not ſerve; but leffor, is not de- 
it is the act of God that he cannot ſerve any longer: and it is like termined by the 
to Sir Thomas IMroth's Caſe (a).—But WALMSLEY ſtrongly againſt death of the 
It; becauſe it is a limitation to the eſtate, that it ſhall not continue A 


longer than he ſerves. Quære. Noy, 70. 
g 3. Bac. Ab. 43 5», 


(a) Dyer, 167, Plowd. 454. 
The 
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r The Counteſs of Warwick againſt The Lord Berkeley, 
— I IN a writ of partition, judgment was, quid partitio fut. Where. 
wr gang upon, before the ſecond judgment, Lord Berkley brought a writ 
until the ſecond Of error. —But all THE Cover held, that until the ſecond judg- 
Judgment is en- ment given, uud partitis /?25:/is ft. the record is not full, nor the 
ered, judgment perfect; and therefore the record ſhould not be re- 
5. C. Ante, 636. moved. 

31, Co. 40. Co. Lit. 168. 2. 
See 8. & 9. Will. 3. c. 3. and 7. Ann. c. 18. 


Car 6. Chambers againſt Leverlage. 
A promiſe by CTION upon the cafe, upon an aſſumpfi. For that Fillion 
— — Leverſage, teſtator to the defendant, was indebted unto him 


as. OY obligation in aol. and the defendant having aſſets, &c. pro- 
in conficeration miſed to the plaintiff, in confideration quid daret diem ſalution pro 
chat tue plaintiff uns anne, that he would pay it. The iſſue was nor a/ſump/it, and 
&arer demea found for the plaintiff ; and the entire debt given in damages; 


ee * and exception taken, becauſe a day cannot be given, but the day 
d *. 1 : 3 2 LE ** * . 
port an aF of payment may be deferred. And THE Corn T ſaid, True it is, a 


. 94. „ day cannot be given in proper ſenſe ; but it is to be intended, ac- 
1. Rall. Ab. 26. cording to the vulgar and common diſcourſe, as deſerring the day 


Moor, 85. of payment. And the Court fusther faid, that here was a great” 


— — miſchief to the defendant : for, notwithſtanding this recovery, the 
r plaintiff ma have debt upon the obligation; and therefore the 


Stile, 171. jury ought to have given damages only for the non-payment at 
2. Sid. 39. the dav. and not to have given the entire debt. But, upon the 
2. Lev. 3. plaintiff's promi to deliver the bond to the defendant, the plain- 


Strange, 94. 


Cow. 2% tiff had judgment. 
p. 290. | 


Ante, 67. : 

"a The Earl of Lincoln againff Topcliff. 
Debi or account EBT upon a bill enſealed, whereby the Ccfendant acknow- 
will le on 2 ledged that he had received of the plaintiit 7l. a4 emendum a 


— 1 pair of bellows, and other things to the uſe of the carl; and avers, 
pended to the that he had not bought the things, nor paid tie money. And 
plintiff's uſe. thereupon the defendant demurred; for he objected that the plain- 
one; old; tiff in this cafe ought to have had ACCOMPT and not DEBT.— 
3. Leon. 38, But ALL THE JusTICEs held, that he might have either the one 
Oro. Car. 142. Or the other, at lus election. Whercfore, without argument, it 


503. was adjudged for the plaintiff. 
1. Kcll. Ab. 557. 
IL. Ray. 314. 2. Salk. 658. 7. Mod. 87. 2. Com. Dig. 638. 1. Salk. 9. Comp. 197. 200. 565. 


cs s. Powel againſt Brazen- noſe College. 
An original writ PORMEDON. The writ was, Preacipe qued reddat,” twenty 
amended by the * acres Hedington (ix being omitted). WILLIAMõ prayed 


js pr that it might be amended ; and ſhewed the Court that it was only 
a the default of the clerk; for he had writ it out of a paper deli. 
Ante, 119. vered him to make the writ, wherein this word 1N was inſerted 
(which the Curſitor confeſſed on his examination here upon his 
— oath) .- Whereupon it was amended by the order of the Court. 
But WALMSLEY firſt doubted thereof ; becauſe it being an ori- 
ginal writ, whether it might be here amended, where the defaults 
of their own clerk are only amendable: but afterwards he aſſented 
to tae amendment. 


Darrel 


6— | 


© „ — — 


— „ 
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Darrel agaizft Wilſon. Carr ig. 


REPLEVIN- The defendant avows for a rent-charge, as exc- - jg hang. 
4444 & 1 


cutor. The grant of the rent was to his teſtator for forty, and not 
years ; with a clauie of diſtreſs in the deed, that the grantee and to the heir. 
his heirs might diſtrain for the rent during the term. Vet it was 
ruled, that the executor ſhould have the rent, and diſtrain for it, 


and not the heir. 
Read's Caſe. cast 10. 


ACTION for words. Whereas the plaintiff was a juſtice of $hnderous 
eace within the county of Lincoln, that the defendant 1pake nd eee 
theſe words: I heard it ſpoken that A. Read was one that ee 
e was at Burrel's robbery ; and that four of them went to his houſe ance, 400. 
the next morning,” UBL REVERA the defendant never heard. 
any ſuch words, &c. The defendant pleaded not guilty ; and it 
was found againſt him, and 100 marks damages given.—And it 
was moved by HARRISs, that the words were not actionable; tor 
they be not ſpoken out of m.:lice, but upon another's report. 
Neither is it faid that Afr. Reud was one of the robbers; and it 
may he taken in good part, that he was one of the company of p 
the parties robbed : and when it flands indifferently, the beſt 
jhall be traken.—YELVERTON # contra. For when he ſpeaks words 
upon report, whercas there was not any ſuch report, it was a ſlan- 
der in him; otherwiſe every one by ſuch an addition of a report 
would flander another: and it was therefore adjudged in AZr7ys . 
Griffiz (a), where an action was brought, A woman hath told me, 
that the heard ſay, that 2/eg75's wife killed her firſt huſband;“ 
and avers that there was not any ſuch report; and adjvdged that 
the action was well brought. Wherefore, &c.— TE JusTIcEs 
doubted thereof; for words of ſlander ought not to be taken by 
Implication, and willed the parties to agree; and the plaintiff took 
attcen pounds for all: and judgment was entered by conſent. 
(a) Trin. Term, 3-. Elz. ante, 40. 


Hale againſt Cranfield. + Casx 11, 


„% The declarati 
CTION upon the caſe, for that he ſpake uædam ſcanduloſa 3 — 


» ug : 45 W ; dener 3 — in andre — 
4 ö , g Knave, and a bankrupt, ve! canſimilia. ya words 
Tir defendant pleaded not guilty, and found for the plaintiff; were ſpoken. 
and judgment entered for him without privity of the Court.— Ante, 572. 
Tus Covar, being now moved therein, held, that an action lies 3. Mod. 72. 
not. WALMSLEY ſaid, it was by reaſon of the word con/imilia, B. R. II. zog. 
as it wa; adjudged in Garter's Ceſe. It is not good alſo, for that 

It is ſaid, that he f. pake divers words !cror quorum ſeguitur. Where- 


4 


fore it was commanded, that the roll ſhoul4 be amended. 


Allen e741: 7 Stear . CASE 12. 

INFORMATION brought in Lenden, upon the 13. Eliz. c. 5. A party grieved 

tor juſtifying at L. of a fraudulent gift of goods made by may lay his in- 

Holden io the defendant, to defraud the plaintiff of his debt. The —— | 

— 736. Carth. 232, Cro, Jac. 178. 3. Bac. Abr. 505. 2. l. Com. 2 4. 3. Hawk. 387. 

12. 386. Bull. N. P. 295. 1, Salk. 39. 273. 2. Term Rep. 274, 1. Vert. 8. 4 
defendant 
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Arn deſendant faith, that H. gave thoſe goods unto him at Coventry, 
— ſt bo: fide, and that he juſtified the gift there, and traverſeth the 
Hel er — 

naſtitying at London. — ET PER CURIAM ruled to be no plea: for 
2. Term Rep, although the 31. E/iz. c. 5. (a) reſtrains common informers to 
365. n. bring their action only in the proper county where the offence 
was done, yet that doth not extend to a party grieved, but that 
he may inform in what county he pleaſe ; for he 1s not a common 
informer. Wherefore the defendant waived that plea, and pleaded 
not guilty. — | 

* (a) See 21. Jac. 1. c. 4. Ld. Raym. 372. $72. 


Cavr 1% | Anonymous. 
In an aftaint, if A TTAINT upon a verdi in the exchequer. The parties 


— were at iſſue, guid num fecerunt ſacramentum. At the day 
— 4g of trial, the grand — —— and the record of the exchequer 
purſuant tio was not removed hither. It was debated what ſhould be done: 
23- H.n.8.c.z, for it was agreed PER CURIAM, that no day ſhall be given to the 
r % Phaiptiff to bring in the record ; for the plaintiff at his peril 
ecfendants gs ouglit to have brought in the record before that time. And a pre- 
wvith:at day, Cedent was then ſhewn in 26. Hen. 6. pl.. that the judgment in 
1 ſuch caſe was, quod querens nthil capiat per breve ; et quod tam di fend ns 
Moor, ang quam juratores cant inde fine die; and no fine put upon the plaintiff, 
| And fo it was done here (a). 


{a) An attaint may be brought to re- both forts of attaints, that Sir W. Black- 
verſe a judgment cither at common law, ſtaxe ſays, he had not obſerved any inſtar ce 
r on the 11. Hen. 7. c. 24. revived by of an attaint in the books later than the 
23. Hen. 8. c. 4.; but the practice of ſet- ſixteenth century; and refers to [»gerja!!'; 
ting aſide verdiets upon motion, and grant- Caſe, ante, 309 — Vide 3. Com. 403, 4% 
ing xewy #riali, has fo ſuperſeded the ule of g and 1. Burr. 393. h 


Car 14. | Anonymous. 
In debt wpon a DEBT againſt two upon a contract. The one pleaded nihil d.. 


joint contract, i . . , 
—_ — 251 . bet per — the other wages his law. — And it was held 
44e, the other by all THE Cour, except GLANVILE, that the one only cannot 


eznnct wage Wage his law; but he ought to plead alſo prr patriam, becauſe the 


law. debt is joint. —GLANVILE e contra, Becauſe otherwiſe every one 
5. Com. Dig. might be ouſted of his law, by joining one of the plaintiff's 
261. er with him in the action. Jide 40. Edu. 3. pl. 35. 38. Edu. g. 
pl. 27. | 
. © 9 | Gybbins' Caſe. 
Trinity Term, 40. Eliz. Roll 3339. 
—.— 1 CTION upon the 1, & 2. Ph. & Mary, c. 12. for the taking a 
ne? 3 diſtreſs at D. in the county of Suſſex, and driving it to S. in 


P.&M.c. the county of Kent. The defendant pleaded not guilty: and it 
muſt be from was tried by a jury of the county of Suſſex. And this matter 
both counties. moved in arreſt of judgment, Becauſe the venire facias ought to 
Trial p. Pais, have been from both counties; for the tort conſiſted of two parts. 
703. And of that opinion was THE WwuorkE Cour. 

16. & 17. Car. 3. Stralpeacy 


6. 8. ſ. 3. 


4 Ann. c. i6, i 
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Smalpeace againſt Smalpeace. C16. 
Hilary Term, 40. Eliz, Roll 913. 
DEBT againſt the defendant as admini/trator of F. He pleads a An rene or 


recovery againſt him as executor ; and beſides, to ſatisfy that, he eduinfirater 
bath not any aſſets. And it was thereupon demurred.—And adjudged I 
to be a good plea; and he ſhall not be twice charged, Wherefore agiinſt them as 
it was adjudged for the defendant. adminiſirator or 
executor. Ante, 41+ I. Lid. 404+» 1. Lev. 261. Dyer, 80. 2. Vern. 299. Stra. 407+ Dougl. 4. $+ To 
Rep. 699. - 
Stepney againſt Lloyd. Carr 17. 


Trinity Term, 40. Eliz. Roll 1157. 

EBT upon an obligation. The caſe was, That Stephens, ** mad be rr 
D ſheriff of Carmarthen, by virtue of an attachment — the — 18 
. ſeal of the court of requeſts, took the defendant; and for which had no 

is enlargement, he made this obligation, to appear before the authority to 
queen's council, attending in the court of requeſts at Heſimiuſter. Stunt ity and 
Ax DEBT hereupon, the opinion of ANDERSON, Chief Fuftice, and 5 * = 
GLANVILE, was, that the proceſs was not any warrant to the — by « wi 
ſheriff ta take the body, nor to take the obligation; for that court ,. 
hath not any power by commiſſion, by the ſtatute, or by the com- Polt, 651, 
mon law: but the ſheriff ought to obey the proceſs out of the 4. Ink. 95. 
court of wards, and dutchy court; for they are appointed by the Cro. Car. 596. 
ſtatute. Wherefore _ held, that this obligation is not within O7. Jac. 591. 
the 23. Hen. 6. c. 10. for the ſaid ſtatute intends only obliga- — * 
tions taken by ſuch who are in their cuſtody by the courſe of law. Allen, —_— 
Wherefore this obligation was taken per dureſs, and ſo avoidable, 2. Veu. 497 
And although it was alledged, that hi obligation is within the 4 Bac, Ab. 461 
ſtatute, in regard the ſheriff took it by colour of his office, al- 
though he was not lawfully in his cuſtody, it was notwithſtanding 


6d) udged for the defendant, 
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yi Hilary Term. 


41. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Fuftice. 

Sir Francis Gawdy, Kut. a 

Edward Fenner, E/q. Tuſtices, 
John Clench, Ey. 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 


— — 


CAI. Audley araint Frank. 

N | Michaelmas Term, 49. Flix. Roll 5 57. ; 

Law wage” al- EBT in chancery (for that the plaintiff was ſervant to the 
Den os Bens lord keeper) upon a contract, and upon arrcarages of ac- 
ee on a doubt . R 

ee compt. The defendant, ſ½%,ẽj that which was upon ac- 
de pleaded in compt, pleaded ni debet per patriam, and quaad reſiduum he waged 
chancery. his law. The whole record was ſent hither, and the defendant 


had day to wage his law; and at the day was ready to make 1t,— 
FENNER doubted, whether he ought to make his law here; for 
none of the clerks could remember any ſuch precedent : where- 
fore, he only being in court, ſent KEM, the ſecondary, into the com- 
mon pleas, to know their opinions; and they alſo were doubtful. 
Wherefore, de dene effe, he cauſed him to make his law, &c. and 
would adviſe of the recording thereof. 


Carr . Davies e2ainff Tay lor. | 
_ * CTION for theſe words: Thou art rotted with the pox.” 


Ante, 2. —A:d by FzxNNE:, he only being in court, it was adjudged, 
Cro. Jac. 244. that the words were actionable; for it is to be intended of the 
430. FRENCH Fox. 

7. Roll. Ab. 43. 1. Com. Zige 124. (D. 29.) Ld, Raym. 210. Sed vide 2. Term Rep. 373. 


Cat 3. Beverlcy againſt Beverley. | 
i co are ſued EBT in the common pleas againſt John Beverley and Jg 
n aJone at 1ONg Pevericy, upon an obligation; and judgment againſt both; 


20d ne drr of and 3 catias ad fatigſaciendum iſſued againſt 7Ze/eph only. And 

" } * . * & * - . 
3 2 thereupon, being outlawed, he brought error. — Aud becauſe it 
Len nut be ought to have been awarded againſt both, as 34. Hen. 6. pl. 33, 


taken againit is; as 2179, becauſe it appears not by the return of the exigent, 


— that the judgment of the outlawry was by the coronets (a), as it 
8 ouzht to be, as 27. Hen. 7. p!. 33. 155 THE CourkT revericd the 
> Mod. 2. outlawry upon both theſe rcatons. 
() Co, Lit. 288. Dyer, 317. 8. Co. 126, Cro. Jac. 358. 531. 2. Hawk. 634. 
Danes Razing, Scot, and Others, againſt Ruddoch. 


Faſter Term, 39. Eliz. Rell 359. Elarum. 


n FORROR by fix of a judgment in the common pleas, in replecvn 
given in replivia againſt them: where one of the fix, viz. Ruzing, avow 

againſt ſeveral ; ; : ; 
defendants, and one of them makes a releaſe of all errors to the plaintiff, yet he cannot picad this relate 


ia bar to a writ Cf crror, in pride of the Chu ecſendants. 


Hilary Term, 41. Eliz. In B. R. 649 


in his own right for an amercement in a leet, Scot and the other Rantxc, &c, 


five made conuſance as his ſervants, and judgment againſt the 4. 
fix, and damages and coſts given _—_ them. To be diſcharged KD. 
of the coſts and damages, the fix brought error; and the releaſe 5: C. 6. Co. 25, 
of Scat hanging the writ) of all actions was pleaded in bar. It 4h, 8 
was thereupon demurred, and moved that this was not any plea. jene. * 
For the * is, where an action is brought by divers i di/- 3. Bulſt. 117. 
charge of themſelves, the act of one, as non-ſuit, or releaſe, ſhall Hard. 0. 

not prejudice his companions to bar them to proceed in the ſuit; Palm. 152. 319. 
23 in audita querela by divers, there the non-ſuit of one ſhall not Buren 40. 
be a bar to the reſt ; as 15. Ed. 3. * Severance” 23. is. So of 4.BecAbr.bh4. 
an attaint, 16. Edo. 3. Severance” 13. and 29. Af. 35. accord (a). 2) Atte, 448 
Bat where an action is brought te charge another, if the action is of Lit. — _ 
brought by divers, the releaſe or non-ſuit of one of the parties Cro. Jac. 117. 
ſhall bar his companions: and this difference is put in 2. Hen. 4. pl. 2 Roll, 133. 
th. And the book of 26. Hen. 8. pl. 3. is to be anſwered upon * C. 135. 
this reaſon, where many were plaintiffs in an attaint upon a ver- 

dict againſt them in treſpaſs, the non-ſuit of the one thould bar 

the others, is to be intended where they were plaintiffs before, and 

ſued to charge another; and according hereunto is the opinion ot 
FoRTE5CUE, 35. Hen. G. pl. 19. (). GAwyr held, that it was (4) Hob. 304. 
a bar; for the writ is to be reſtored to a perſonal duty (viz. da- Yelv. 209. 
mages and coſts, which they had loſt), which being perſonal, the Cro Jac. 616. 
act ot the one ſhall prejudice the other: but the caie of audita _ 4 
querela is well to be agreed; for that is as well to diſcharge the wc 
execution of the land, which is in the realty, as of the goods ; 

and therefore 30. Hen. G. Bar”. 59. and 256. and 18. Edw. 4. pl. 

14. in an aſſiſe by two, the releaſe of one of the plaintiffs is no 

bar for the land, nor for the damages; becauſe they enſue the 
realty.ä— PO HfHAM, C. J. The difference is good law, where man 

are actors by way of charging another, the act of the one mall 

prejudice the other. But otherwiſe it is where they are plaintiffs to 

diſcharge themſelves ; for, in the firſt caſe, the law preſumes a folly 

in them to join with one, who might diſcharge al (c). But other- 3. Mod. 73. 
wiſe it is on the part of the defendant; for it is not in him to ap- cart. 9. 
point who thall be joined with him in the action. And, when 2. Mod. 30g. 
they are compelled to join in a writ of error, or attaint, to defeat 

a judgment, it is not reaſon, that the act of one ſhould prejudice 

his companions (4). And the caſe would be more miſchievous ; (4d) Ante, 448. 
for the plaintiff might bring an action againſt one who ſhould czI- Moor, 17. 

lude with him, and ouft all the reſt of their writ of error, or at- rae * 
taint, But, if two be plaintiffs in debt, and they be barred by an See ER 
erroneous judgment, and coſts are taxed mm them, and they Ray. 1493, 
bring error to avoid thoſe coſts, the releaſe of the one ſhall bar the B. R. H. 135, 
other; for it was their folly to join in the firſt action. Where- * _ 
fore, &c.—Afterward, being moved again on another day, Pop- 7. 
HAM, CLENCH, and FENNER, agreed that it was not any bar, | 


JAWDY abſente; and it was ſo adjudged, and day given to exa- - 
mine the errors, 


| Davy againſt Matthew. 
Hilary Term, 40. Eliz. Rell 540. 
FJECTIONE FIRMA. Upon a ſpecial verdict the caſe was, The grantee of 
Leſſee for twen years lets it for ten years, rendering rent, ee Loy 


upon condition, that for the non -payment, the leaſe ſhould under leſſee has 


2 may enter upon ſuch under leſſee, for a condition broken, 1. Roll. Abr. 473, Co. Lit. 214, 
- 508. Dyer, 309. Plowd. 242. 
FRO. ELI:Z. PART Il XX ceaſe. 
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65 Hilary Term, 41. Eliz. In B. R. 
Davy ceaſe. The leſſee for twenty years by deed grants all his intereſt, 
4e and term, to the leſſor of the plaintiff. The leſſee for ten years 
MATTHEW. attorus (a); the grantce, for the rent arrear afterwards, enters: and, 
1. Saund. 24% whether his entry were congeable ? was the queſtion. —It was moved, 


2. Leon. 622 that his * was congeable by the common law: for the condi. 


22 * tion being, that for non-payment his eſtate ſhall ceaſe, it ſhall be 
Dougl. 187, without entry, and a ſtranger may take advantage thereof; as ap- 
3. Ter. Rep. 396. pears 11. Hen. 7. pl. 17. And if he cannot by the common law, 
| yet he is a grantee of a reverfion within the ſtatute of 32. Hex. 8. 
c. 34. to have advantage of the condition; for the words of the 
ſtatute are, that the grantee, his executors, or aſſigns, thall take 
„advantage of a condition, which word * executor” is neceſſa- 
rily to be intended of a grantee for years. And the caſe of Mature; 
azainſt J/efkword (Y) is, that ſuch a grantee ſhall take advantage 
of a covenant. Wherefore, &c.—CLtxcy and FENNER held that, 
in this caſe, he ſhall take advantage by the common law: for the 
eſtate ſhall ceaſe without entry; tor, beginning by paral, it may 
ſo determine. And, if he cannot by the. common law, he may 
clearly by the ſtatute; for by that leaſe made, the leffor hath the 
| 7 and the grantee hath that reverſion and rent, and is within 
the intent of the ſtatute; for he hath the entire reverſion. And of 
that opinion was GawDy, that he was within the ftatute ; but he 
doubted whether he might by the common law. Wherefore, Por- 
HAM abſci:te, it was adjudged for the plaintiff, 

) The neceſſity of attornment is now taken away by 4. & 5. Ann. c. 16. (5) Ante, 

600, 617, | | 

Carr 6. | | Helier again Whytier. 
Michaelmas Term, 40. C41. Eliz. Roll 


In replevin, if EPLEVIN. The defendant made conuſance as bailiff of 
the deſendant Herbert, maſter of the requeſts, for damage fea/ant ; for that 
. one Richard Arch let the land wil RE, in 1. Edw. 6. to one Jobn 
grant from . Arch for eighty years; that 70h. Arch, 2. Eliz. granted it to Fane 
and ine plan- Arch, and that ſhe in 35. Eli. granted it to Saaler, who in 31. El. 
tif plead, a conveyed it to Dr. Herbert his maſter. The plaintiff confeſſeth the 
© 4 uy yang leaſe and grant to Jane Arch, and further alledgeth, that the took 
Ge the iQ to huſband one Tarr, who in g, Eliz. granted it to the plaintiff; 
grant. and traverſes the grant to Sadler. And thereupon the plaintiff 
Ante, 30. demurred.—T ANFIELD and FOSTER, for the defendant, moved 
Fon. 918. that the plea was ill; for he by his firſt grant pleaded, hath con- 
S. C. 6. Co. 24. f:{ied — avoided the grant alledged to the defendant, and rherefore 
8. C. Moor, he needed not traverſe it; for where the plaintiff conveys to him- 
= ſelf title before the defendant's title, there a traverſe is not requi- 
>. Vent. 277. fite; but otherwiſe it is, where he conveys an after-title, for there he 
Co. Jac. 293. Ought to traverſe, otherwiſe his title is not good; and in proof 
681. thereof relied upon 33. Heu. 6. pl. 28. 2. Ed. 6. Br. C. 
Lene , 85 65,—GODFREY © contra. Here ouglit of neceſſity to be a traverſe to 
Seren . the grant alledged by the defendant, for that is neither conſeſſed 
Lat. 58. Or avoided by the allegation of the firſt grant; for a confeſſing 
5. Cm. Pig. and avoiding is to confeſs it, and ſhew it to be by a defeaſe- 
112. able title; a3 5. Hen. 7. pl. 13. where a feoffment is pleaded 
by the defendant, the plaintiff faith, that the feoffor dil- 

ſciſed him, and infeoffed the defendant, &. and therefore 

cited Partriages Caſe, Dyer, 171. And it may be that here, 

after the grant to the plaintiff in 9. Eliz. that Jane 41 

had title, and granted it to the defendant.— And of that 

opinion were Gawyr and CLE Nou, for this laſt reaſon al; 


Hilary Term. 41. Eliz. InB.R. | 631 | 


ledged ; eſpecially as the plea 1s, that — Arch was poſſeſſed Heri | 
35. Elix. and granted it to Sadler. But Poru Au and FENNER e a gainſt | 
Ana. For PorHAM ſaid, there would be a difference, when a W IIEX. | 
ſeoffment is pleaded, and when a grant of a particular eftate ; for Ante, 30. | 
in the firſt caſe, if the other well entitle himſelf by an elder 6. Co. 23. ! 
ſeoffment, he ought to traverſe, but not in the laſt caſe; becauſe | 
a man may come to a fec- ſimple by divers means, viz. by diſſei/in, | 
and tzrt, or by lawful means; but he cannot come to a particular 

eſtate but by lawful means. "Therefore, when one entitles himſelf Ante, 456, | 
to a particular eſtate by an elder grant, he thall not traverſe the 
laſt grant, but ſhall compel the other to ſew by what title he | 
claims it after the eigne grant: but he agreed to the caſe 1. EIiz. | | 
Dyer, 171. where he entitles himſelf by a mere ſtranger, there he 
ought to traverſe, &c.—And after, upon another day, with the 
aſſent of CLENCH, abſente GawDY, it was adjudged for the 
defendant. 


Brograve again Watts. C 7, 


DETINUE for goods. The defendant plcads how, upon a ſuit Detinuewill 
depending againſt the laintiff in the court of requeſts, a com- lie tor goods 
miſhon under the pravy ſcal was directed unto him out of that — 1 
court, being then ſerif of London, to ſeize thoſe goods, and de- gueſrration from 
liver them to the maſter of requeſts; whereupon he ſeized, and the court of 
delivered them accordingly. And it was thereupon demurred ; and chancery. 
adjudged without argument for the plaintiff; for the commiſſion * 646. 
was againſt law. For if a man be ſued in a court of conſcience, Moor, 549. 
and will not obey, his body is to be impriſoned, and no commiſ- 4. Lost. 84. 


fon ought to be awarded for the taking of his goods. Where- 3, Noll. Kep. 


86. 100. 


6, 
tOre, &c. | Lit. Rep. 766. 
2. Ch. Caf. 43. 1. Vern. 421. Cro. Jac. 341. 1. Bac. Abr. 589. 2. Mod. 259. Tothil, 176. 
4. Bac. Abr. 42 5. 2. Mod. 258. 3. Bl. Com. 444. Cowp. 419.—8Sec 5 Geo. 2. c. 25. 
Ardes againſt Watkins. Cat 8. 
Ante, 637. ; 


THE caſe was now moved again; and Gaw and FENNER, and Debt lies by an 
CLExcu agreeing with them, held, that the deviſe was good, 2 wy 
and well ſeverable : for as to that objection, that a miſchief may A woe 
— to the tenant, that he ſhall be ſubject to two actions and ral deviſees of 
Citreſſes, that is his own fault; for if he pays his rent, he ſhall partof a rent, ſor 
avoid it: and the ſame miſchief is, where he deviſeth part of the re- ber ſeveral 
rerſion and rent, which is agreed on the other part to be well Referenz 
enough; and although a contract, or a thing in an cannot be — yy ag 
f _ * , = Poſt, $52, 
transferred nor divided, yet rent only ma * For it is a thing 
in poſſeſſion; for he doth not grant the action, but the law gives > _ 30 
t as incident to the rent. And Huntley's Caſe (a) is expreſs, in 
where a deviſe was of a reverſion upon a leaſe for years, with the 4. Mod. 81. 
rent to a man and his ſiſter, and the heirs of their bodies; the 1. Lev. 22. 
ſiſter dies without iſſue; the brother dies having iſſue; the heir — 75 
— the moiety of the rent. Po uAM 2 contra. For the difference , jg. ond 
ll be, when part of a reverſion and rent is granted, that is good; 1. Roll. Ab.244. 


ut when the rent is ſevered from the revertion, it is otherwiſe : 1. Salk. 390. 


forthen it is but in nature of an annuity, which cannot be granted 5.55, Abr. 369. 


Parcels, but entirely; but an annuity or rent only are grant- Es 


- "At becauſe they are things of continuance, and are not | 
perional, And the reaſon of Huntley's Caſe (a) is, becauſe the 
(a) 10. Elin. Dyer, 326. 
X x 2 rent 


652 Hilary Term, 44, Eliz, In B. R. 


Ar: rent 15 divided with the reverſion. But notwithſtanding, in re. 

5 gard three of them agreed, he conſented that judgment thould he 
tee entered for the phiniff.,—NoTE, That in the argument of this 
Foſt. £51, Caſe, a cafe was cited in this court, Caſler Term, 28. Eliz. Roll 344. 
where a deviſe was of an entire reverſion and rent, which was 

. void for a third part; becaufe it was holden in capite, and debt 

was brought for two parts of the rent, and adjudged maintainable, 


Cat 9. Bonner againſt Stokeley. 
Eafter Term, 40 Flix. Roll 131. 


An action on CTION upon the caſe. Whereas he had ſued an action of 
the caſe lies 41 debt againſt J. S. wherein proceſs continued until he was 
| 0699s outlawed ; and he thereupon ſued a capias utlagatum, which was 
6 009+ 2 5 delivered to the defendant, being ſheriff of the vill of Nettinghan, 
Ante, 625. by force whereof · he arreſted him; that afterwards he let him at 
Poſt. 206. large, the plaintiff not ſatisfied ; and therefore had brought his 
1. Roll. ab. action.—The defendant demurred; and after argument at the bar 
$10. $95. for the plainriff, none being there for the defendant, THE Covar 
5 Co. 88. d. held clearly, that the action well lay; becauſe the plaintiff hereby 


24 ho > Was delayed of his debt. 


Fitzz, 265. Bull. N. P. 65, 2. Strange, got. Onflow's N. P. 63.—Sce 31. Eliz. c. 3. ſ. 3. 


Cat 10. Anonymous. 


If debt be ERROR of a judgment in the common pleas againſt three exe- 
brought by exe- cutors. The error aſſigned was, That one of them died, pend- 
cutats, and one jng the writ, before judgment. And WARBERKTON moved, that 
die altet ſcver- this was error; but when one of the executors plaintiffs dies, tis 
ance, the writ f Ls be for 

does nut abate, is NO error, for they might be evered. But THE CourrT held 
Ante, 625. it no error. 3. Hen. 7. pl. 1. 38. Edw. 3. pl. 11. 1. Lein. 44. 


Co. Lit. 139+ 1+ Leon. 44. 10. Co. 135. Hard. 417, Went. 96,—Sez 8. & 9. Will, 3. c. 11. f. 
Levett gain Hawes, 

| Ante, 019. 

A father cannot THE CASE yas now moved again, — Porn am was of opinion, 
8 that the ackion ought to have been brought by the ſon, and 
nne made „ dot by the father; for the promiſe is made to the ſon's uſe, and 
bir, to give a the ordinary covenants of marriage are with the father to ſtand 
certain ſum t ſeiſed to the ſon's uſe ; and the uſe ſhall be changed and transferred 
bis for in confi- to the ſon, as if it were a covenant with himſelf; and the damage 
— for non- performance thereof is to the ſon. And of that opinion 
Ante, 63. 619. Was FENYER. CIT doubted. Gawp was abſent.— Towsf, 
Poſt. 349. of counſel with the plaintiff, cited a cafe adjudged in this court, 
Moor, 550. Cardinal * Lewes, where in confideration of marriage betwixt the 
2. Jones, 192. defendant's fon and the plaintiff's daughter, the defendant aſſum- 
3. Rol. 311 ed to give a ſtock of 100l. to his ſon: and for non- performance of 
Paccn's Max, that promiſe the father brought the action, and adjudged mam— 


C42 11. 


86. fainable. Tux CO willed him to fh-w that precedent, E. 5 
feurnatur.— And it was afterwards adjudged for the defendant. Mis. 
43. & 44. pl. 3. ; > 
Carr fr. Walker again! Nicholſon. 


Covenant on an (COVENANT. And declares, That the defendant by inden- 
indentvre 3p U ture had bound himſelf apprentice ta the plaintiff for ſeren 


pi enticelhip, . 
Plea, infarcy. Replication, the cuſtom of London, that an infant may bind himſelf, Qu. If this i 
4 diyartire in ple dine. Co. Lit, 304. 2. 3, Leon. 40, 1. Lev, 81. 1, Sid. 342+ Cro. Car. 179 
7. Saiind, 117. £- Com. Dig. 94. 1. Term Rep. 297. | | 


— 


alledged; for it is made to the judge, and he ex officio is to bring 
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a Watxre 


againſt 
N 1C#vL5QNs 


years, and had covenanted, that he would nos depart within 
the ſaid term; and ſhews that he departed within the term; 
whereupon he brought this action. Ihe defendant pleads, that 
he was within the age of twenty-one years at the time, &c. The 
plaintiff replies, that the cuſtom of London is, that any infant 
above the age of twelve years may bind himſelf to be an appren- 
tice, &c. Upon this replication it was demurred in law; and the 
cauſe thewn, for that it was a departure in pleading (a).—F LEM- 
ING, the Ducen's Svliciter, moved, that it was not any departure, 
but ſtands well with the declaration ; and in proof thereof cited 
21. Hen. 7. pl. 17. and anſwered the Year-Book of 37. Hen: 6. pl. 5. 
that where a cuſtom is alledged generally, that any one may de- 
viſe, &c. he cannot maintain it afterward by another cuſtom, 
that an infant may deviſe; for there be divers cuſtoms.—TnE 
Couar ſeemed to doubt thereof, wherefore they would adviſe; 
but they ſaid, that, notwithſtanding this cuſtom, a collateral cove- 
nant ſhall not bind an infant. Et adjouruntur: 
(a) Vide 4. & 5. Ann. c. 16. 
Quarles againſt Fayrchild: | | Tarr iz. 
PROHIBITION , ſurmiſing; that the church of Brian in A probibition 
Cornwal was a donative, and that king Henry the eighth wag. {ball not go 

ſeiſed in fee of the advowlon thereof, and granted it to Charles TING 11 
Brandon, from whom he conveys title unto himſelf; and that one there be a doubt 
Ainſworth, pretending it to be preſentative, and that he was patron, whether the | 

retented the ſaid Fayrchild, who ſued in the court of arches. to church was do- 
= induction; and cited V Forth, who had it of the donation ee We” 
trom the plaintiff, who appeared, and appealed to the delegates, 1 
and died. "The plaintiff comes in pr? intereſſe ſus, and pleaded this Co. Lit. 344+ 
title, that he had this church as a danative ; and becauſe this plea 5 = $70. 
was refuſed, he obtained a prohibition, And now conſultation 1. fl. Rep 95 
was prayed ; for it was moved, that the plaintiff was not an actor 
there, and the plea is determined; and therefore there is not any 
cauſe tor a prohibition. Porua u held, that conſultation ought 
to be granted; becaule the defendant claimed nothing but induc- 
tion, which cannot any way be prejudicial to the plaintiff: for if 
it be a donative, the induction is to no purpoſe ; and if it be pre- 
ſentative, the, other can have no remedy for the profits until in- 
duction, nor try his right; and therefore no reaſon to prohibit it. 
And although Forth be dead, the ſuit is not determined, as it was 


in the party who pretends intereſt. Wherefore the Court may 
well grant conſultation to proceed. — And ſo was the opinion of 
THE WHOLE COURT, and conſultation was granted; 


Bowes againſt Paulet. Cary the · 
RROR in an — Wherein the plaintiff declared, An aſinip/itwitt 


© Whereas the defendant was obliged to him in 260l.; which ob- not Fe on the 
ligation he, being indebted to the queen, had aſſigned unto her; _ = = 
that the defendant, in conſideration that the plaintiff would for- dend coli 
bear to procure any proceſs againſt him for the ſaid debt untll deration of for- 
Hilary Term then next following, promiſed unto the plaintiff to bearance, after 
pay to him 2061, The defendant pleaded nan aſſumpſct, and it was f el 
ound againſt him, and judgment given for the plaintiff. The de- tag 
fendant brouglit error in the exchequer chamber, and aſſigned it, , Rol. Ab. 26. 


Moor, 701. 1. Saund. 310. Cowp. 128, 


The ſheriff may 
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not return a tals 
in his own cauſe. 


2. Burr. 1856. 
Caſ. Cro. Law, 


The caption of C 
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becauſe there was not any conſideration.— And ſo held all Ty 
JosrieEs AND BARONS; for, by the aſſignment of the debt, it 
was conveyed to the queen; and therefore the forbearance of pro- 
curing of proceſs was not any benefit or eaſe to the defen- 
dant ; for it might have been awarded againſt him for the queen, 
notwithſtanding the plaintiff's promiſe. Wherefore the judg. 
ment was reverſed. 


Stanton againſt Suliard. 


ERROR in the exchequer chamber of a judgment in tlie queen 
bench in an aſfumpfit, wherein the plaintiff declares, that he 
being ſheriff of Lier, the defendant aſſumed, in conſideration 
the plaintiff would levy an execution for the defendant, to pay 
unto him fuch a ſum as was allowed by the 28. Els. c. 4. for a 
ſheriff to take. Upon no Tan pleaded, it was found for the 
plaintiff, and adjudged for him: and error was brought, and 
athgned, that there was not any ſufficient confideration.—And of 
that opinion was GLAXVILE, Juſtice; for, at the common law, 2 
ſheriff ought not to take any fees, but it was extortion ; and this 
ſtatute 1s only to diſcharge a ſheriff from extortion, if he take 
ſuch fees only as are given him by the ſtatute : but the ſtatute gives 
him not any means to obtain them; for he onght to execute the 
writ at his peril, otherwiſe he ſhall be puniſhed ; and it is not any 
excuſe for him to ſay, that the party would not pay him his fees; 
and if he execute it, he cannot have an action of debt, nor any 
other remedy; for the fees given him by the ſtatute js not any debt in 
him; and ſo it was adjudged in the common pleas in Sir Stephen Same“ 
Caſe, when he was ſheriff of London. — But THE ee 
AND BAROxs held it to be a good conſideration; becauſe the exe- 
- cution was made at his requeſt, and was a benefit unto him; and 
by the ſtatute a ſheriff may lawfully take his fees, and therefore 
may take a promiſe to have them paid him; and therefore they 
were of opinion to have athrmed the judgment. | 


Bur then another error was aſſigned, For that the action was 
brought by Suliard by the name of ſheriff of E, and the tales de 
circumflantibus was returned by himſelf. —And for this cauſe the 
judgment was reverſed. ö 125 
WY Clyncard's Caſe. 


LYNCARD was indicted upon the 8. Hen. 6. c. 9. The record 
was, ad ſeſſionem pacis, &c. per ſacramentum A. B. C. D. et ali- 


muſt ſhew that orum legalium hominum de comitatu prædicto preſentatum exiſlit, &c. 
it was taken on and 1t E not that it was per ſacramentum 12. for if it were 
7 


leſſer number, it was clearly ill. Wherefore it was 
reverſed. | 


41- Edw. 3. 31. 2. Inſt. 387. 3. laſt, 30. 2. Hawk 307.361, 3. Bac. Abr. 232. 2. Bl Rep. 719. 
Burr. 1088. 1. Will, 249. | | 


A conſtable may 
be indicted for 


Crouther's Caſe. 


ROUTHER was indicted, for that a burglary was committed 
in the night by perſons unknown, and J. S. gave notice thereof 


refufing,onrotice, unto Rim, being then conſtable, and required him to make hue and 


ta pur ſut a fe- 


place of notice 
eil 


6. Ante 276, 4: Hank, p. C. 116 


cry, and he refuſed, &c. Exception was taken to the matter of the in- 


diQment, becauſe it hath been adjudged, that an hundred ſhall not be 


Gael tartrate, Nah 


BY 1 a. — 3 M — I. an wt — as nad 
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Tun bound to give attendance ; no more ought a conſtable to do it in Crxovrur's 

t, it the night. But ALL THE CouRT held the indictment to be good ©45n. | 

pro- notwitliſtanding: for it is not like to the caſe of an hundred; be- 

fen. cauſe it is the conſtable's duty, upon notice given unto him, pre- 

cen, ſently to purſue. And it was faid, that in every caſe where a ſtatute | ,,_ 4 

udg. rohibits any thing, and doth not limit a penalty, the ap offend- Hauk. & x66 
ing therein may be indicted, as for a contempt againſt the ſtatute, ſ. 2. 


AxoTHER EXCEPTION was taken, becauſe he did not ſhew the 
place ofthe notice. And that was held to be material. Whereupon 
the party was diſcharged. 


Kelly againſ Walker.. Cas 18, 

PROHIBITION. And ſurmiſeth; That the defendant was i A declaration in 

clerk, and made an aſſault upon his ſervant, and he coming in prohibition that 
aid of his ſervant, and to _— peace, laid his hands peaceably — — = 
upon him; whereupon the defendant made an aſſault upon the gceve plea 
plaintiff, and he defended himſelf: and afterwards, that the defen- triabte at com- 
dant ſued him in the court chriſtian before the delegates, pro vio- mon law, is not 
lentd injettione manuum ſuper clericum, where he pleaded all this mat- — mn 
ter, and that if the defendant had any hurt, it was de /n aſſault — — 
demeſne. But the court chriſtian would not allow of that plea, but tion after ſen- 
proceeded to ſentence againſt him, and fined him ten pounds, and tence pronoun- 
awarded damages to the clerk. The defendant confeſſeth, that the d. 
plaintiff pleaded this plea in the ſpiritual court; but he thews that F.N. B. 177. 
the plaintiff was condemned there for non-atteridance upon that Cop. 330.4224 


ſuit ; and traverſeth the refuſal of the plea. And it was thereupon 3 * 
Th demurred.—GopFrREY moved for a conſultation ; for the ſuit was. „„ 
6 well begun in the ſpiritual court, it being for the beating of a clerk, 2. Term Rep. 
id by the ſtatute of Articuli Cleri, cap. 1. And this plea pleaded there, 473. 
re was well triable there ; as 1. Rich. 3. pl. 4. and 46. Edw. 3. pl. 32. 3- Term Rep. 3. 
y And then the allegation, for the taking away the juriſdiction of 


that court, is well traverſable ; as where a cauſe is alledged for re- | 
moving of a ſuit out of an ancient demeſne-court (a), it is traverſable ; (a) 1. com. pig. 
1 as 6. Hen. 4. pl. 1. and 27. Hen. 6. pl. 4. Wherefore, &c.— 337. 
(GawDy held, that this caſe was out of the ſtatutes of Articyl: 
Cleri, and of Circumſpett? Agatis; for hete the party had good cauſe 

to beat the clerk : and as to the traverſe, it is not good ; for the 
ſurmiſe is not traverſable. But he agreed to the caſe of an ancient 

] demeſne ; for otherwiſe the lord ſhould loſe his franchiſe. But it 

is not ſo in the other caſes ; as in the caſcs alledged, to remove a 
plaint in a recordare, it is not traverſable. And of that opinion 
was ALL THE COURT. Wherefore it was adjudged for the plaintiff. 


| Lowe and Terry's Caſe. 5 od ig. 
A VDITA QUERELA. The caſe was, Two were obliged in If two perfors 
a ſtatute, the defeaſance whereof was, that they and their _— to do an 
wives, upon requeſt, ſhould wake aſſurance of ſuch lands as fhould pads ny yore 
be deviſed. The breach affigned was, That a deed of feoffment requeſ be made 
—_— what) was offered unto Terry to be ſealed, and he fe- to one, and he 
ſed, &c, Whereupon the plaintiff demurred : for it was al- refules, it is a 


3 | mu s al- "fuſes, 
dged that this requeſt to one 1s void, for it is to be made to both N * 


le 
as 8 Hen. 8. Condition” 109. and 33. Hen. 8. © Jointenants“ bo. f. Rcll. Ab. 254. 


LL THE Cogr held, that le breach vn vel ahh; Vue 15, 
110 a 
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2 2 
. for although the requeſt ought to be to both, yet they needed not 
: to be together at the time of the requeſt, for then peradventure he 
ſhould never find them: wherefore if he required the one at one 
time to ſeal it, it was good; and he might requeſt the other after. 
wards, and it had been good: but when one refuſeth, it is a breach 
wy preſently, and therefore the ſtatute is forfeited: 


ue SECONDLY, It was alledged, that the plea was uncertain; for the 
ee dced tendered was of land in the pariſh of St. Magnus, and the de- 
Ante, 10. viſing of the deed js alledged to be in parcchid St. Margaret, and 
the tender and refufal in parochid dield, which is uncertain ; for it 
appears not which of the pariſhes is intended. But THE Covkr 
held it to be well enough; for it ſhall be intended the pariſh men- 
tioned in the plea, and not the pariſh mentioned. in the recital of 


the deed. 


C52 26% Walſal againft Heath. 
Michaelmas Term, 39. & 40. Elis. Rell 3104. 


A leaſe for years TY EpLEVIN. The avowry was, That J. S. ſeiſed of lands for 
3 R the life of Sybil his wie, fn right of bis wife, the reverſion in 
deed is void as fee to the baron; he and his feme made a leaſe for years without writ- 
to the wife; a ing, reſerving 41. rent per annum: the baron, being indebted by 
ene Na obligation, made the ſaid Sy his wife executrix. The debtee 
inſtead of Sic / brings debt againſt her by the name of Label, and recovered; and 
js void ; and a upon a writ of ficri facias a devaſiauvit was returned, and thereupon 
mere rent can- an elegit awarded; and the ſheriff returned, that 7/abel had 41. rent 
not be deliver d iſſuing out of that land, upon a demiſe made by her and her huſ- 


on int band, and delivers the moiety of that rent, and thereupon he 


IT ut liberum n : 4 
enemertim, aàvous for the ſame.--And it was thereupon demurred; and acjudged 


Ante, 432, ill for three caules.—F1zsT, Becauſe a leaſe for years by baron and 
Sav, 111. feme without deed is void againſt the feme.—SECONDLY, The re- 
Dyer, 91. b. 146. covery againſt 7/abel is void againſt S:by/ ; and the ſheriff cannot 
8 * extend her land.— TIRDIy, The ſheriff delivering the rent 
3. Co. 27. b. Without the. land, fo as there is not any reverſion, if is Þut a rent- 
Cro. Jac. 563. ſeck; and a bare rent cannot be delivered ut liberum tenementum. 


3- Bac. Ab. 3o6. — Wherefore it was adjudged for the plaintiff, 
4. Bac. Ab, 336. 


Cars 21. | Andrews againſi Needham. 
Michaelmas Term, 40. & 41. Elix. Roll 2421. 


oma tg COVENANT. The breach was aſſigned in hoc: Whereas the 
7a If. defendant, being leſſee for years, covenanted at the end of the 
Keller, the leſſee term to leave and yield up the tenements well repaired to the plain- 
may plead it in tiff; that he had not left, &c. The defendant 2 that one 
bar to covenant Blunt was ſeiſed in fee, until by the plaintiff diſſeiſed, who let to 
by the dJaſere the defendant ; and afterwards Blunt re- entered, who enfeo 
1.Bac; Ab. 438. J. S. who is yet ſeiſed, &c. And it was tliereupon demurred; and 
1% Wood's Con. adjudged a good bar. | 
317. 429» | 
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Faſter Term, boy 


41. Fliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Fuftice. 

Sr Francis Gawdy, Kut. 

Edward Fenner, E. Juſtices. 
John Clench, E. | 
Sir Edward Coke, Kat. Attorney General. 

Sir Thomas Fleming, Kut. Solicitor General, 


Domina Ruſſel g Gulwel. Cast. 
Hilary Term, 41. Elis. Reil 191. | 
EBT upon an obligation of 500l. conditioned for the per- 104 kor cove. 
Dee of all covenants, articles, and agreements in ſuch nant to let cer- 
an indenture, betwixt the plaintiff on the one part, and 8 
the defendant on the other part, on the part of the ſaid Gu/we! to N 5 
be performed. And in the faid indenture was contained, that the entry by the ler- 
faid Lady Ruſſel let to the deſendant certain lands called Eyford- fee into the ex- 


mY . ei cepted cloſe is 
Paſlures, excepting A cloſe called Efe church K The de not a breach of a 


| fendant pleaded, that he had performed all the covenants, &. The condition to per- 


plaintiff aſſigns for breach, that the defendant entered into the form all cove- 
clofe excepted, and thereof difſeiſed her. EA, &c. The defen- naxts contained 
dant demurred in {aw.—CovENTRY, fer the plaintiff, moved, that in the leaſe, 

it was a breach; for the exception is an agreement that the leſſor 1. Roll. Ab. 437. 
ſhall retain it: for an indenture is the deed of every the parties; 1+ Co. 50, 51. 
and therefore the diſturbance of the plaintiff from the occupying —.— w 
thereof is a breach of the agreement; and therefore 11. Hen. 7. Moc. — 
pl. 22. Plowd. 134. and 14. Hen. 8. pl. 15. are, that an indenture Salk. x96. 

is as the words of both parties. And this caſe is put in P/awd. 67. 11. Mod. 270. 
by MoxTAGve, that it the Jefſce diſturb the leſſor from enjoying 12. Mod. 24. 
the cloſe excepred, it is a breach of the agreement. Where 


Was at another time moved again: and PO?HAM ſaid, that he had 
_ conferred 


Russ rt. 
gainſt 


GuLweEL. 
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conferred with the other Juſtices, and the greater part of them 
agreed, that this exception is not ſuch an agreement as is within 
the intent of the 52 of the obligation; and that the obli- 

tion is not forfeited by this diſturbance. Wherefore it was ad- 
judged for the defendant. 


No nonſuit after __Anq here the plaintiff would have been nonſuited, and could 


demurrer ar- 


gud. 
Ante, 410. 


Poſt. 67 5. 


Casr 2, 


If a leaſe be 
pleaded as an 


indenture, it 
muſt he fo al- 


teagert, 


Ante, 107. 


(a) vide S. c. ill. 
Poſt. 666. 840 


CasE Jo 


A man has 
houſes and land 
in two counties, 
and deviſes his 


to F. D. for life, and after let to 


not; becauſe ſhe appeared once in this Term. And the demurrer 


was argued. Wherefore, &c. Vide 11. Co. 50. 


Spark againſt Spark. 
Michaelmas Term 40. & 41. Eliz. Rell 387. 

"PRESPASS. Upon demurrer in law, the caſe was, That a leaſe 

for life was made to F. D. by indenture ; and after by ano- 
ther indenture he let it to F. Spark for gg years, after the expira- 
tion or determination of the firſt leaſe, /i tamdiu vixcrit; and fur- 
ther grants to 75 Spark, ſurvivor of them, that after the death of 
the ſurvivor of the ſaid J. Spark the lands ſhall remain to the exe- 
cutors of J. Spark for twenty and one years: J. D. died; and 
after him 7. Spark dies inteſtate : Whether his adminiſtrator ſhall 
have tliis term? or, Whether it ought to have veſted in the exe- 
cutor as a purchaſe, and not in the teſtator ? was the ſole queſtion; 
and for that vide 11. Hen. 4. pl. 34. 40. Edi. 3. pl. 31. 16. Edw. 3. 
* Duid Juris Clamat,” 22. 14. Eliz. Dyer, 309.— Tu Corr 
delivered not any opinion to the matter in law: for, in regard of 
an exception to the pleading, judgment was given againſt the 
plaintiff, viz. for that the defendant pleaded his freehold. The 
plaintiff by replication ſhews, that a leaſe was made by indenture 
Spark for ninety and nine 
years, &c. ; and a grant further, per indenturam prædictam, that af- 
ter the death of J. D. and J. Spark, that it ſhould remain, &c. : 
and the ſecond leaſe is not pleaded by indenture : and prædiciam 
refers to the firſt, whereto 7. Spark was a ſtranger, and therefore 


And for this cauſe it was adjudged againſt the plaintiff (a). 


Ewer againſt Heydon. 
Ante 476. In the Exchequer Chamber. $ 
THE caſe was now moved again, and the error aſſigned in point 


of law. After argument, ANDERSON, W ALMESLEY, GLAN- 


VILE, SAVILE, and K1NG$MIL, agreed, that the houſes in Vuter- 


houſes and land. Ford did not paſs by that deviſe; for properly, houſes will not pals 
in A with al by the name of the lands; for they cannot be recovered in a %. 


his other lands, che by that name: and when he names houſes in the firſt part of 
13 _ — deviſe of the land in Lawton, in the county of Oxon, and in the 
— g. ſecond part of the deviſe deviſeth only lands, and adds thereto 
do not paſs, meadows and paſtures, that expounds what he intended by lands, 
Ante, 476. wiz. arable land only: and it ſhall not be intended to paſs meadow 
2. Rcll. Ab. 49. and paſture, unleſs he had added them: and the addition of them 
2. And. 123. excludes houſes and woods; and therefore it was reſembled to the 
7. Roll. Ab. 47- caſe 9. Elia. Dyer, 261. A man hath land in a vill, and in W 
* — oh of the ſame vill, and deviſeth all his lands in the vill, and 
2. Bolt. m4 in one of the hamlets, the lands in the other hamlet paſſeth 
Hob. 173. not; but if he had deviſed all his lands in the vill, tlie lands 
Noy, 112+ \ 


Cop. 299. 363. 808. Dougl. 759. 1. Term Rep. 105. 2. Texm Rep. 408. 1 
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in both hamlets had paſſed. But naming the one hamlet, it Ewen 
thall be preſumed, that he intended not to paſs any thing in the _ «ev? 
other hamlet. Wherefore the judgment was affirmed (a). But nn 
PeriaM and CLERK ſeemed to doubt therein. 55 Ses 3. Cots 
8. 2 3-1% m4rgs 
Penruddock again? Clerk. Can 4. 
Vide ante 234. 

PHE judgment was affirmed. But it was now debated, whe- Cofts are allow. 
ther coſts ſhould be allowed to the defendant in the writ of dle in every 
error, by the 3. Hen. 7. c. 10.—FirsT, Becauſe no coſts were, 1 
recoverable in the firſt action. —SEcoxDLY, For that there is not fore execution 

any execution to be had, but an abatement of the nuſance.— ſued. 
THisDLY, In regard that it appears, that the writ was not ſued Ante, 234. 614. 
for delay, but upon a doubtful matter, which hath been oftentimes 5: C. 5. Co.xor. 
argued in this court. But notwithſtanding theſe reaſons, it was C. Cr. 145. 
reſolved, that coſts are allowable in every caſe where a writ of 1 
error is brought before execution ſued. And notwithſtanding ,. — 
that the matter was doubtful, yet there was not any cafe but that 4. Mod. 245. 
coſts are allowable. But it is in the diſcretion of the Court what range, 135. 
colts ſhall be allowed: but they muſt not at all deny it. Where- _ 263. 6x7. 
fore it was awarded, that the plaintiff in the writ of error ſhould —_ whe 
pay coſts. — 
524. Ed. Raym. 1403. Ante, 617. 
See 13. Cat. 2. c. 2. 8. & 9. Will. 3. c. it. and 4, Ann. c. 16. | 


Paget againſt Crumpton. Cas 5. 


PROHIBITION. For that the plaintiff was ſued in the court An occupier of 
chriſtian, for a taxation towards the reparation of the church land in one 


of Beibroughten ; within which pariſh he had land in his hands, pariſh may be 


but was not an inhabitant within the parith, nor had any houſe —— 2 


therein. The queſtion was, Whether the cuſtom of a pariſh (which church, though 
was alledged) jon taxing thoſe who had lands in their manual oc- be refides in 
cupation within the pariſh, but inhabited elſewhere, towards the her parith; 
reparations of the church, and providing of books and veſtments, —— 
be good or not? Porn A at the firit was of opinion, that it was chriſtian may 
not good, becauſe they who inhabit not within the pariſh, have enquire of the 
not any benefit of the divine ſervice there ; there being no reaſon 4%antity of 

to charge them. But afterwards a precedent was ſhewn, 33. Elix. Pag. 666 
Fefſeries v. Faſler, in this court; where it was adjudged, that they _—_ 
who occupied land within a pariſh, although they inhabited in 2. Roll, Abe. 
another place, ſhould be contributory to the reparations of the 289. 291. 
church without any cuſtom; becauſe, otherwite,' all churches 5- Co. 66, 67. 
wonld fall to decay. If one might purchaſe the greater part of the gulf. 


land in a pariſh, and reſide elſewhere, all the charges would fall ,, — 


upon the poor of the pariſh. But it was ſaid to be agreed in that 1. vent. 367. 


caſe, if he lets the land to one, rendering a firm rent, and he in- 4- Mod. 248. 
habits out of the pariſh, his leſſee ſhall pay towards the reparations —_ Ft, 
of the church, and not the leſſor. And to that opinion ALL THz 1 
Jus riexs here agreed: et POPHAM mutavit opinionem.—SECOND= 3. Burr. 1629. 
LY, It was moved, that in this ſuit, they of the ſpiritual court 3. Term Rep. 
would try the quantity of the land, for they were taxed ac- 17. 
cording to the rate of their land. And they pretended that he 

more land there than in truth he hath, which is always tri- 


able at the common law.—Sed non allocatur. For the principal 
| being 
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Pace? being ſuable there, the circumſtances concerning it are inquirahle 
nt and triable there alſo. Wherefore a conſultation was awarded. 
CaumeroNn. 5. Ca. 66. 


Carx 6. Munday again/t Martin. 
The plaintiff SSUMPSIT. Whereas the plaintiff the firſt of November, 
muſt prove the © * 31. Eliz. had delivered to the defendant three cloths ; that the 


ietentical pro- defendant in conſideration thereof aſſumed to pay gol. one moiety 
mile laid inthe within a year following, the other moiety within the ſecond year 
ck; rh enfuing. Upon nan ane, the jury found, that the delivery was 

+79 on the firſt of Auguſt, 31. Eliz. and all the reſidue ut prius : and, 
—— 47% -; Whether this was found for the 1 or defendant? was the 
SP 1 eee adjudged for the defendant. For this is not the 
1. Term Rep, fame aſſump/it whereof the plaintiff had counted, but differing 
240. 447+ from it. Wherefore, &c. | 


Johnſon againſt Awbrey, Vicar of Bradfield in Berks. 


Cu 7. 
PROHIBITION for tithes claimed of hay of the latter maths; 
—— and alledges a preſcription, that in conſideration the occu- 


firtt crop isa piers of that meadow had uſed to make the hay of the firſt maths 
good meds for into cocks, and to ſet forth the tenth cock for the vicar, they had 
non payment of uſed to be diſcharged from the payment of any tithes for the latter 


og —_ maths.-W1LLIaMs moved for a conſultation, becauſe the ſug- 
Ante, 363.446. geſtion is not ſufficient: for he doth no more than the law re- 


475. quires.—But THE Cour held it to be a good preſcription and 
Poſt, 7c2. reafonable. | x 

1. Roll. Abr. COKE cited one Nichols“ Caſe to be adjudged in this court, that 
643. - Uthes ſhall not be paid for the raking of corn, unleſs it can be 
Cro, Jac. 42. averred, that they were foul rakings, and covinous, to deiraud 


_ * Oe the parſon, &c. Godolphin, Rep. 384. 
2. Init. . 
Ld. — 2. Eq. Ca. Ab. 735. 2. Peer. Will. 521. 


cs. Keble ogainf Brown. 


A man agrees A SSUMPSIT. Whereas the plainriff the 22d January, 38. I 
on @ particular bargained with the defendant for all his lands in Df 
day to ſeal ® and they agreed to ſtand to the order of one Star beren gh, for the 
All the lands be ſum which the plaintiff ſhould pay, and what aſſurance tile de- 
zlen had. Qz. fendant ſhould make; and that they promiſed, the one to the 
If a convey- other, to perform that order made by Skarborough ; and alledgeti 
ance, dated in fact, that the ſaid Sharborovgh, the ſaid 22d January, 38. Eliz. ap- 
— Rowe pointed, that the plaintiff ſhould pay ſuch a tum for the land ;,and 
1 that the defendant ſhould make an indenture of bargain and zl: 
then had, is of all the lands which the defendant then had in Yarmouth. Aud 
not ſubſtantially ſhews further, that on the 14th September, 39. Eliz. he deviled 
variant fromthe and rendered to the defendant an indenture of bargain ; whereby 
Ane, . be fold to the plaintiff all the ſaid lands which he then had in J. 
Pott. 682. mouth, habendum to him and his heirs, ſecundum conclufronem © 

agreamentum prædictum; which the defendant refuſed to ſeal. Ihe 

defendant pleaded non aſſumpſit, and found againſt him to his da- 

mages of 300l.—It was now moved by Gobrxkx, in arreſt of 

judgment, that ths indenture of bargain and ſale is not warranted 


by 
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by the agreement; and therefore the defendant was not bound to k 
{cal it, becauſe it might be, that he had other land on the 14th =«<gainf 
September, 39. El:z. than he had at the time of the agreement, on Davey 
the 22d January, 38. Eliz, and the aſſurance ought to have been 

made of the land only which he had at the time of the agree- 

ment, Of that opinion were Gawp and FENNER. For the 
aſſurance is not drawn according to the agreement; and therefore 

he necded not ſeal it, although he had not in truth any more 

land on the. 14th September, 39. Eliz. than he had on the 22d 

January 38. Eliz. and in proof hereof was cited Strode's Caſe, 
Dyer, 218.—But PoruAM e contra. For although the indenture 

varies in words from the agreement, yet if it varies not in tub- 

tance, it is not material. And therefore, if he hath no more land 

than he had 22d January, 38. Eliz. he ought to have fealed it: 

tor it ſtands with the agreement. And if he hath, he might re- 

fuſe: and it ought to be ſpecially ſhewn on his part; for it is not 
neceſſarily to be intended. And always, if the aſſurance drawn 

agrecs in ſubſtance with the covenants, although they vary in 

words, it is not material. As if it were covenanted to ire all his 

lands in D. and the aſſurance is drawn by particular names, yet it 

is good. Quad GAawpy conceſſit. But ſaid, that here it is ſpecially 
appointed, that he ſhall make aſſurance of all the lands which he 

had at ſuch a time, which differs much, &c. Wherefore, -&c. 

Et adjournatur,— The matter was afterwards referred to com- 


promiſe. 


Holiday againſt Hicks, C g. 


PHE caſe was now moved again (a), when ALL THE CouRT re- If a man ſteal 
gold,and change 


ſolved for the plaintiff : for by the contract, and receipt of 90 
b * it into ſilver, 
the money, the property thereof was in the plaintiff, ads a 
FENNER faid, that it was adjudged, where a ſervant takes gold tion the owner 
from his maſter, and changes it into filver, that the maſter ſhould ſhall have re- 
have reſtitution of the ſilver by the 21. Hen. 8. c. 11. ; and this was fitution of the 
Hanberrie's Caſe.— Wherefore it was adjudged for the plaintiff. ( 6:8 
But afterward being brought thereof, rſed : Pon. 4, Bu 
ut afterwards, error being brought thereof, it was reverſed : pon. 746. 819. 
for ALL THE JUSTICES AND BARONS reſolved, that this action vo, 1238. 
lies not for money found, unleſs it be in a bag or cheſt. 2. Bulſt. 219. 
Stiles, 347. Loft, 90. 2. Hawk. 251, 4. Bl. Com. 352. 2. T. Rep. 750, 


Gay againſt Kay. | Car 10, 
"TRESPASS. Upon demurrer the caſe was, That a eme re- Where the cuf- 


covered dower of the manor of Fremington, wherein were many "_ e mg 
copyholds for life, and a cuſtom, guid dominus pro tempore might — — 


demiſe for one, two, or three lives in poſſeſſion, or in reverſion. demiſe in poſſcl. 


Upon a writ of habere facias ſeiſinam, the ſheriff returned, that he fon or rever- 
had delivered to the ſeme the third part of the manor, viz. ſuch f9n, the grant 
leveral tenements (reciting them particularly), whereof a copyhold 1 
tenement in the tenure of Alice Pilcher was one. The tenant in bind the heir, 
dower kept court, and granted the ſaid copyhold tenement to the though the re- 
plaintiff, and to two others for their lives, habendum poi mortem verſion does not 
Alice Price. The tenant in dower afterward died; and then n into poſ- 
Alice Price died. The lord enters; the plaintiff enters; and the —— 
. 7 » the eſtate of him 
Who made the grant. Sed vide Moor, 9 5. contra. 1, Ro. Ab. 499. Moor, 147. Godb., 143. 2. Rell, 
Abt. 41, Cro, Jac. 99 Owen, 4+ 3. Leon. 226, 1. Mod. 99» 2+ Mod, 32. x : 


% 


4 . 
4 | 


2 


ap oo en 


IRS oo 


— — 
* e. 
2 


— 4 


— > > 


. Re TP 
— 


* 
— 


— 
Ip 


. "3 fas +. 2 7 


* 


44. 


* * — "A — + * LOU — — of = —_ 
4 * 5 N 3 » _— * wy. «A 

a. WY C 5 y 4 « ©? . A) * 
4 Py: wv = 8 ST. 


L — 
* — 


3 "8 
* 942 
2 2 = 
— =Y * — — »—— - _ _ x 3 r 
— — —— ee as, 1 


. — 


„ M p — — 
be 


— 


662 Eaſter Term, 41. Eliz. In B. R. 


Mae efendant ouſts him: and, Whether this ue by copy in rever- 
agzin? fon, which was not executed during the life of the tenant in dower, 
Kay. be good or not? was the queſtion.ä— WILLI Aus, ſcr;eant, moved 

G. Ten. 204. for the plaintiff, that it was good; and ſaid, that it was fs adjudged 

Pougl. 565. inthe common pleas, 28. Elz. Brag v. Bourn; and Sir Peter Caryes t. 

Nor 1470 Southcott, in this court: and in 17. Eliz. Dyer, 343. in Arundel's Caſe. 

W herefore, &c.—And of that opinion were Porn am and CI Exc, 
Juſtices, they only being in court, and were ready to have given 
judgment accordingly. For Pora an faid, that it was now with- 
out queſtion held to be good, although it were not executed in 
the life of the particular tenant who granted, although it were 

4- Co..23. b. doubted in the Earl of Arundel's Caſe, Trin. 17. Eliz. For the 

reaſon why tenant in dower, or a particular/tenant, may grant a 

copyhold in reverſion, as well as in poſſeſſion, is the cuſtom, and 

thereby the grant is warranted ; and therefore there is not any dif- 
ference in either of the cafes : but one who hath a particular 
eſtate in a manor, cannot grant a copyhold by parcels, or demiſe 
part, and retain the refidue himſelf. And therefore, if a feme be 
| endowed of feveral copyhold tenements, ſhe cannot grant part of 

Ant, 103 them by copy in poſſeſſion or reverſion. Wherefore, &c. 

The tord of 2 But H. War took exceptions to the pleading. Frrsr, Be- 

manor having Cauſe it is not alledged, that any the ſervices of any of the free- 

no fervices, but hoiders was allotted to the feme, but the demcſucs, and copyhold 


—_ 4%» tenemeuts only; ſo as ſhe hath not any manor, nor can keep any 
Gal court, buy Court, nor grant any copies, &c.—But Porn u held clearly, that 


nut a cent ba. The might notwithſtanding : for although ſhe, having no ſcrvices, 


rev. cannot have a court baron, yet ſhe may have a ſpecial court for 
Co. Lit. 58. a. this purpoſe ; and it is good enough: and fo it was adjudged in 
Sir Chriſt. Hatton's Cafe for I ellingberougb, where he bad twenty 
copyhold tenements, parcel of the ſaid manor, granted unto him 


by the queen; and becauſe ſome of them refuſed to come to lis 


court, they forfeited their copyhold, Wherefore, Ke. 


The operation CrcoxnLy, He moved, that the grant is not well pleaded; for 
. „he pleads it as a grant in poſſeſſion, and not as in reverſion. The 
Poll. $22, record was viewed, and it was, that he granted tenementa proditta 
per nomen of a meſſuage which Alice Price held for life.— And it 
vas reſolved to he an incurable default; for it is not alledged, 
that he granted the tenement in reverſion; and the per nomen will 
not help it. Wherefore for this cauſe it was adjudged for the 
detendant. oy x 
. Colchin againſt Colchin. 


The heir of a  RESPASS. Upon a ſpecial verdi& the caſe was, Baron and 
copyholder may * feme copyholders, to them and the heirs of the baron. The 
forrender ® © baron dies. The heir, in the life of the feme, before admittance, 
tcended to kim, ſurrenders into the hands of two tenants, who. might take ſur- 
before admii- render by cuſtom: and, Whether it were a good ſurrender ? was 
tance; and if it the queſtion. —T HE CovarT without argument ruled it to be good. 
1 And it was held by PorHam and FEN XEN, that if a ſurrender 
in fee the aa. be to the uſe of one for life, remainder in fee, and the tenant for 
mittance of life is admitted, that is an admittance for him in remainder. 

tenant for iſe, aumits Wim in remainder, Ante, go. cog. 1. Roll, Abr. 499. 4. Co. 23. 2. Co. 
Jac. 31. 35, 4. Fas, Abr. 331. Co. Lit. 60. 3. is clit. Gilb, Ten, 213, 2. Term Rep. 198. 484». 
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Lord Hunſdon againft Baker. Carr 12, 


J[ONSTRANS DE DROIT, for certain lands in ward to the 7? 3 
queen, for the nonage of John Baker ; whereof an office was n Fg 7 — 
found for the queen. They were at iſſue in chancery, and tlie re- queen, it is a 
cord ſent into the queen's bench to be tried. A challenge was now good cauſe of 
made to the array put in — the Attorney General for the queen; be- challenge to the 
cauſe Thomas Kemp, ſheriff of Kent, who returned the panel, was — 4470 = 
tenant to Lord Hunſ/don. A counter plea was put in thereto, that % the laneick 
the ſaid ſheriff was tenant alſo to the queen. And it was there- tho! he is alſo 
upon demurred, and much debated whether this challenge were *<nant to the 
good ; for it was but for favour. And every ſubject is bound in ; roy 
obedience to favour the queen more than his lord, and therefore 23. 

the law will not preſume the contrary; and for this cauſe the 5- © Moor. 557 
challenge is not good; which is the reaſon that the challenge for erage Ne 4 
the other party againſt the queen for favour, is not good. The vent. _ 
opinion of the Juſtices of the common pleas was demanded, and Allen, 29. 
they doubted ; but ſeemed to incline that it was good: Wherefore Salk. 152. 

the Court adviſed until the next day. It was then moved to be a — 4% 
ood challenge ; for this cauſe doth not concern the queen only, but — SO 

it concerns the heir alſo for his inheritance ; and he is intereſted 

therein. And hereunto THE CourT inclined, but they held the 

counterplea to the challenge to be little material. For although 


he were tenant to both, yet he who takes the challenge ſhall 
have advantage thereof, Afterwards, by conſent of the coun- 
ſel, Lord Hunſdon waived the plea, and confeſſed the challenge; 


whereupon the array was quaſhed, and a new venire facias 


awarded. Vide 4. Hen. 7. pl. 3. & 8. 19. Af. 8. 
Boughton qgainſt Gouſley. em 


[\FORMATION ypon the 21. Hen. 8. c. 13. . 26, fornon-re- wha perfor 
lidence, The defendant pleaded, that he was choſen goſpeller in we confderel 


the church of K. Paul's Lyndon, that he was refident there by 4gnitarts of 
reaſon of that dignity.—lt was thereupon demurred ; and argued the church, 


by WATERHOUSE, -= the Paint that this was not any dignity Vide Law v. 

to excuſe the defendant. The civilians divided ſpiritual Ioberſon, 

functions into three degrees.— FIRST, a function, which hath a 8 . 1 

juriſdiction; as biſhop, dean, &c.—SECONDLY, a ſpiritual admi- . 

niſtration, with a cure; as parſon of a church, &c.— THIRDLY, 

they who have neither cure nor juriſdiction; as prebends, chap- 

lains, &c. And they defined a dignity to be admmn/tratio ecclgſigſtica 

cum juriſdittione, vel poteſiate conjuntta, and thereby they exclude 

the two laſt degrees from being any dignity ; 4 . "ry the 

common law goth ſo: and to that purpole wide 27. Hen. 6. pl 5. 

25. Edw. 3. pl. 41. 24. Edw. 3. Br. © Neſm. 25. thatan arch- 

deacon is not a name of dignity : and 11. Hen. 4. pl. 40. that a 

parſon is not a name of dignity. 17. Edi. 3. pl. 31. a provoſt is 

not a name of dignity. 14. I 4 pl. 14. a precentor is not a 

name of dignity. 27. Hen. C. pl. 3. a chaplain is not a name of 

dignity, And 27. Hen. 8. pl. 10. is, that it a vicar of St. Paul's 

hath a benefice with cure, he ought to be refident upon it ; and 

that 1s 2 greater diguity than goſpeller. Wherefore, Cc —And of 
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Boronron that opinion were Porn aM and CI Nc, ceteris Juſlitiarlis abſerti. 
egainſt buys, that it was not a dignity within the ſtatute ; but they would 


Cossrar. adviſe upon hearing the defendant's counſel. Et adjournatur, 
—Afterwards the defendant compounded. 
| Cavr 14. Fincux againſt Hovenden. 


Knſunce. ACT ION on the caſe. Whereas there had been a wav within 
* the city of Canterbury leading from St, Peter's ſtreet unto a 
ſtreet called Ru/h-markrt ; and that all the inhabitants of the city 
had uſed, time whereof, &c. to paſs that way, and that the plain- 
tiff was an inhabitant there ; that the defendant had made a ditch 
and etected a pale croſs that way, whereby he had loft his paſſage, 
&c. The defendant pleaded not guilty ; and by a viſe awarded 
of NV. in the county of Ke, by aſſent of the partics (in regard 
the cauſe concerned all the inhabitants of Canterbury), it was found 
for the plaintiff; and now moved, in arreſt of judgment, that it was 
. a miſ-trial. 
content of par- _ FIRST, Becauſe it ought to have been by a vie of Canterbury. 
ties cures an er- ide 21. Edw. 4. pl. 31. Dyer, 299.— But THE Corn held it to 
roncous vijre. be well enough ; becauſe it was by aſſent of the parties, which is 
Co. Ut. 12 f. a. entered upon record. Et conſenſus tollit errorem. Fide 44. Edi. 3. 
note [2]. pl. 6. 44. Afeſe, 4. Dyer, 363. And FExNER cited Lord Cam- 
Vengh. 303- we!l's Caſe to be adjudged, that an iſſue tried by another jury than 
3. $4. 179. jt ought to be, yet, being by aſſent, was well enough. 


An action fora SECONDLY, It was moved by Coke, Attorney General, that 
nuiance wil this action lies not for a private perſon ; becauſe it is a common 
t liz, except nuſance, and is puniſhable in a court leer only, unleſs he can 
the Plaintiff bas ſhew ſome ſpecial prejudice, as 27. Hen. 8. pl. 27. is; and fo it 
py trig was adjudged in this court, in Serjeart Bend/aws v. Kemp, that he 
fotcial injury. might maintain an action upon ſome ſpecial prejudice. And at 
Ante, 9. St. Alban's Term, in Williams v. Johns (a), it was adjudged, that 
co. Lit 56.166. Where a Chapel was within a manor, and the parſon of the adjoin- 
g. Co 53. 101. ing church uſed to read divine fervice every Sunday, for the lord 
F. N. B. 16. and his tenants in the ſaid chapel; and for that the parſon had failed 
4 Co. 86. therein, the lord brought an action upon the caſe ; and, adjudged 
. ag =— gs that it Jay not; for ſo every one of the tenants might bring tlie 
Carih. 1918, like action, which would be inconvenient, that he ſhould be liable 
2. Saund. 115. to all their actions; but he ought to be punithed by the ordinary 
6. Mod. 46. in this caſe. But, peradventure, where there is hot any other re- 
Ld. Kev. 493+ medy to be had than by action, there every one may have his 
Salk. 12, : . . 1 ſo 5 

. Hawk. 366. action who is griered. And therefore, in Jeſtbury v. Pour!, 
Cowp. 86. Where the inhabitants of Southwark had a common watering-place, 
and the deſendant had topped it, and the plaintiff, being an inha- 
bitant there, brought his action upon the caſe, it was adjndged 
maintainable. But it is here puniſhable in rhe leet. Wherefore, 
&c. And of that opinionwere Po HAM, Gawiy, and FrxNFP, 
that without a ſpecial grief ſhewn bx the plaintiff, the action lies 
not.— But CLexci een; for the ſtopping of itfelt is a ſpecial 
rejudice to the plaintiff, that he cannot go that way. Wherefore 

it is reaſon he mould maintain the action. Sd ad/ournatiy. 

{a) 5. Co. 72, 73. 

Some 
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Some againſt Taylor. Cas 15, 
OTE. A queſtion was between them for an aſſurance of land: Acres ſhall be 
Porn AM ſaid, that it had been reſolved by ALL THE Jus- affured accord- 
TICES, that if one be obliged to aſſure twenty acres of land, s — cuſ- 
the acres ſhall be accounted according to the eſtimation of the e 


. a country. 
country where the land lies, and not according to the meaſure li- Ante, 456. 


mited in the ſtatute. Pi og 
Pop. 35. 1. Wood's Con. 436. 
Ferrers agataſt Borough. | Caen ah 


Trinity Term, 41. Eliz. Roll #31. | 


1JPON a ſpecial verdict the caſe was, A man made a leaſe for A condition to 


years upon conditions to be performed on the part of the be performed on 
Þ ; 8 1227 the part of a 
leffor; and before the time of the performance of the condition the n bs nor 
leffor lets it to a ſtranger for years by indenture, and then performs broken by his 
the condition, and enters. Whereupon the firſt leſſee brings making another 
treſpaſs. 80 leaſe to a ſtran- 
HarR1s, ſcrjcant, moved, that he might not enter; for by his — Ins pet · 
making a ſecond leaſe by indenture, he hath diſpenſed with the x 
condition: S. C. Owen, 118. 


But ALL THE Cour contra: for the eſtoppel is only between = _ you 
the leſſor and the ſecond leſſee; fo as the leſſor is at large againſt 5 Weod's Con. 
the firſt leſſee to enter upon his condition, notwithſtanding the 307. 313. 
ſecond leaſe. 

Cokk, Attorney General, being in court, ſaid this caſe was clear; 
but if one makes a feoffment upon condition, and afterwards levies 
a fine to a ſtranger, his condition is gone.—And judgment was 


then given that the leſſor's entry was lawful. 


Mature again/t Weſt. c= 17, 


SSUMPSIT. Whereas the defendant was indebted to him Forbearance for 
in ſuch a ſum, in conſideration that the plaintiff would give © = ei 

to him day of payment, that the defendant aſſumed to pay at ES 
the day; and alledges, that he gave to him ſuch a day, and that %. 
the defendant had not paid. The defendant pleaded nen aſſumpfit, Ante, 19. 
and found againſt him: and now moved, that this was not a ſuf- cowp. 129. 
ticient conſideration; for ĩt is at the plaintiff's liberty what day he | 
will give, ſo as he may give the ſame day wherein the aſſumpſit was 
made, if he will; and ſo there is not any benefit to the defendant. 
Tur Coorr held it to be well enough; for it is alledged that 
he forbore it for ſuch a time certain. Wherefore it was adjudged 
for the plaintiff; | 


1 Croſs againſt Tyrer. Casr 13, 

ERROR of a judgment in the common vleas. The error aſ- An averment 

ſigned was, That the defendant appeared per J. S. attornatum cannot be made 
ſuum, and there is not any ſuch J. S. in rerum natufd; The defen- n 
dant pleaded in nulla et erratum, and ſo confeſſes it. Tx Court Co. Lit. 260. 6. 
held it to be no error, for it is againſt the record; for the Court . e 
hath it upon record, that he appeared by ſuch an attorney, and the W 
party is eſtopped to ſay the contrary; but he might have aſſigned 


that J. S. had not any warrant of attorney. Wherefore the judg- 
ment was affirmed. 15 a | 
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Eaſter Term, 
41. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmfley, E/j. £ 
John Glanvile, E. | Juſtices. 
George Kingſmil, Eg. | 

Sir Edward Coke, Knt. Attorney General. 
gr T. Fleming, Knt. Solicitor General. 


3 Grace Spark againſt Nicholas Spark. 
Michaelmas Term, 49. 41. Eliz. Roll 2215, 
* JECTIONE FIRMA. Upon a ſpecial verdict the caſe was, 
do years, if he Nicholas Spark ſeiſed in fee, by indenture lets it to William 
folong live, with Spark for 80 ycars, if he live ſo long; the remainder after his 
2 deccaſe to the executors or aſſigns of the ſaid William Spark for 40 
Bis este, or. years. Milliam Spark dies inteſtate ; his wife (the now plaintiff) 
afign; for go takes letters of adminiſtration, and enters, claiming the term. 
years. His 4. Nicholas Spark, the leflor (now defendant), oufts her. Et „%, &c. 
miniffratrixis The ſole queſtion was, Whether this remainder for 40 years 
entitled to tis veſted in H/ilham Spark ? or, If it failed, becauſe he had not made 


term. 
Pot. 841. And ALL THE JusTicEes delivered their opinions feverally, 


+.Roll. Ab. 916. that this term veſted in M illium Spark, and that the plaintiff 
2. Roll. Ab. 47. ſhould have it as adminiſtratrix to him, and it ſhould be aſſets in 
Yelv. 11. her hands; for the intention of the leſſor appears, that the exe- 
—_— cutors or aſſigns of Milliam Spark ſhould have it: ſo by the word 
34- b. note (4). aſſigns“ it is intended, that //:{l;am Spark may difpoſe and make 
| an aſſignment thereof; and therefore it veſted in him, and ſhall go 
to his executors or adminiſtrators as aſſigns in law, and as a thing 
which came to them from their teſtator, and not as a perguiſite 
by themſelves. For WALMSLEY ſaid, it never yet was quel- 
tioned by any, that if theſe two terms had been in one clauſe, but 
that they ihould have veſted in Milliam Spark, as if it had been 
habendum for 80 years, if he live ſo long, and for 40 years after his 
deceaſe to his executors : but it is here deviſed to N illiam Spark 
for 80 years, if he live ſo long, remainder to his executors for 40 
ears; yet notwithſtanding it is all one, and the executor ſhall 
ave it as executor, and it ſhall be aſſets in his hand, it being in 
the teſtator to diſpoſe of, And it was afterwards adjudged ac- 

cordingly. 


Nor. That in this caſe WALusLEx ſaid, the difference 
betwixt this and Cranmer”s Caſe, in 14. Liz. Dyer, is, becauſe 
it is there limited by way of uſe, and by the party himſelf; ſo he 
ſhews his own intent that it ſhould not veſt in himſelf, but in lis 
executors. But here the limitation is by a ſtranger, wherein there 
is not any intention appears, but that it ſhould veſt in the leſſce 
ti Vide s. c. himſelf. And by this difference all the books are reconciled (a)- 
Ame 658. and Polk, 840. contre, 


9 uu 


Moor, 100. 


P 


- 
ö 
| 
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Mallary againſt” Marriot. Cot . 
PROHIBITION for ſuing for tithe-pigeons. The defendant in Prohibition. 
the court chriſtian pleaded payment, and offered to prove it ge, 8. 35. 
by one witneſs, and they refuſed to admit thereof without two wit= ** 
neſſes; and he thereupon brought a prohibition.—And it was fe. 269, 
ruled, that it well lay; for it would be a greater inconvenience to — tk 8 
bring two witneſſes to prove payment of every ſort of tithes; &c. Muor, yog. 


Wherefore, &c. See Dyer, 171. in margine. 1. Vent. 29t. 

| | 2. Roll. Rep. 439. 
Hob. 183, Ray. 219. Corth. 144. Ld. Ray. 220. 346. 1161. 1172. 1211. 4. Bae. Abt. 261. 
5. Bac. Abr. 98, 99. 2. Salk, 547, 2. Burr. 1874. Cowp. 424+ 


Sands again Lane. Ca 3. 
Michaelmas Term, 40. C41. Elix. Roll 2483. 


. 

"TRESPASS. Pare averia cepit apud Stockbridge, et ad loca incog- In beds ©? 

nita fugavit, Sc. The defendant pleaded, that Lord Sands Wvas where the me- 
ſeiſed in fee of twelve acres of paſture in Motſern, and he took the ter of juſtißea- 
beaſts there damage feaſant as ſervant to the Lord Sands, and by his ten 15 ta- 
command, and from thence chaſed them to $:ockbridze aforeſaid, and ON NEON 
from thence to Fever/ham in the ſame county, ad imparcandum, &c. traverſe the 
que ſunt cadem captio, et efſugatio, unde, &c. and traverſes ABSQUE place laid in the - 
Hoc quad = averia prædicta apud Stockbridge, prout, &c.—lIt was declaration. 
thereupon demurred ; and after argument at the bar, adjudged for — 9% 
the plaintiff, that theplea was ill; for the traverſe is a departure fromm 
the firſt plea, and repugnant to the matter which induceth it: and Co. Lit: 282. b. 
as this caſe is, there needeth not any traverſe at all: for where the [bg og 
matter of juſtification is local, there he ought to ſhew the cauſe „ wi _— 
ſpecially, and traverſe the place; but not where it is tranſitory, as 1. Salk. 290. 
it is here: but it ſufficeth, althougli he juſtifies in another place, 
to ſay, que oft cadem captio, &c. Wherefore it was adjudged for 
the plaintiff, 


Allen againſt Sir Robert Saliſbury, Cir 4+ 


DEBT The proceſs upon the original was directed to the fwe , 
ſheriffs of London, and the writ was returned by two; the one 

of them was ſheriff, the other not. It was prayed, that it might ©vP- 425 
be amended ; for it is apparent to the Court, that it was the de- „ 
fault in writing the names; and the return by one ſheriff alone had 

n good; and the addition of a ſtrange name thereto thall not 
make it ill, —And afterwards; by advice of ALL THE JUsTiCES, it 
was amended, 


See 18. Eliz. c. 14. 


Meryweather ægainſi Stanton. eller g. 
1 Michaelmas Term, 40. C41. Elz. Rell 3316. | 
REPLEVIN. The &fcndant avows for a rent-chargs deviſed Avowry for a 
to him, and doth not alledge the land to be holden in ſo- rent-charge by 
Age: and therefore adj udged to be ill. And it was ſaid, that fo it - ron, 2 
was adjudged in Trevilians Caſe in this court (a). p in ſocage. Sed 
vide 12. Car. 25 c. 24. 3. Com. Dig- $94 


(a) See 11, Geo, 2. c. 19. f. 22, 
Y y 2 | Bz 
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Ca 6. Sir Humphrey Ferrers, and Two Others, againſt Arden, 
Michaelmas Term, 40. & 41. Eliz, Roll 170t. 


| —— "TRESPASS upon the caſe upon trover and converſion of an ox 
upon demurrer, of the plaintiff's at 4/310, the roth June, 38. Eliz. The de- 
confeſſion, or endant pleads, that at another time, viz. Eaſter Term, 36. Elix. in 
es bar the queen's bench, the plaintiffs, and a fourth perſon who is now 
wow en. tyre dead, brought treſpaſs againſt Simon Mignal and two others, of 
for the fame their ox taken 11th April, 35. Elix.; that the defendants thereto ap- 
cauſe; and the peared, and juſtified as for an heriot in right of the now defen- 
party has no re- dant. Upon which bar the plaintiffs demurred, and adjudged 
— againſt them, and pleaded all the record in certain; and avers, 

that the plaintiff in the ſaid action and in this action are one and 
8. C. 6. Co. 7. the {ame perſons ; that the ox in the ſaid action and in this is one 
255 og, and the ſame; and that the taking in this and in the other action ate 
all one; and that the trover and converſion, ſuppoſed in this ac- 
4. Co. 94. tion by this defendant only, was committed by the other defendants 
Oro. Car. 36. with him, and they have covinouſly and ſubtilely omitted, and 
Yew. b4. left them out, and not named them in this action; and this de- 
" fendant was omitted out of the other action ſubtilely, they being 
3. Leon. 194. one and the fame treſpaſs, thing, and matter, and not divers, and 
3- Burr. 1423. at one and the ſame inſtant of time done. Et hoc paratus eft veri- 
$* 3 ys ficare, unde, ex quo, &c. They were acquitted in the firſt action, and 
4 Bl. Rep. 79 he demands judgment, Whether the plaintiffs to this action of the 
331. ſame matter and cauſe ſhall be received to have and proſecute ? 

And hereupon the plaintiffs demyred. 

WALMSLEY and KiNGSMIL held the bar to be good; becauſe 
upon the firſt judgment, upon demurrer, the property of the ox was 
admitted in thatdefendant, in whoſe right the juſtification was; there- 
fore the plaintiffs ſhall not have this action without new cauſe: and 
although he be a ſtranger to the record, whereby the plaintiffs were 

= barred, yet he is privy to the treſpaſs; wherefore he well may plead it, 

and take advantage thereof. And hereto the other Juſtices agreed, 

that if it be intended for one ſame cauſe, that he well might take ad- 

vantage thereof. — But Ax DpbERSsON and GLANVILE conceived 

here, that they were not barred; for a bar in a wrong action brought 

is not any bar, where a right action is brought; as where one 

> Ven. 269. delivers goods to keep, and brings treſpaſs againſt the bailiff for 

| theſe goods, and is barred by verdict or demurrer, that ſhall not 

be a bar unto him in bringing detinue er accompt. And here 

theſe actions are of ſeveral natures; and a bar in the one cannot 

be ſaid to be a bar in the other.--W ALMSLEY agreed, that where 

It is a bar in an action of treſpaſs, upon not guilty pleaded by ver- 

dict, he may have this new action; becauſe it appears not but that 

the verdi& was upon the miſpriſal of the nature of the action: 

ſo it is, if ſuch a caſe appears upon demurrer : but where a title 1s 

b. Co. 7. a. pleaded in bar to a thing demanded, and by reaſon thereof tho 

laintiff is barred upon demurrer or verdeck, the intereſt thereby 18 

und, and the vlaintif ſhall be barred from bringing a new 

action.— Et adjournatur.—And afterwards the matter was ended by 
arbitrament, | 


Parman 


. 7 


* 


en ee e le > bans his ' 5 


— * 


— 
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Parman againſt Bowyer. ' Carn9' 


Hilary Term, 40. Eliz. Roll 259. 


EPLEVIN. The defendant avows for damage * in his & ſpecial cuſ- 


freehold. The iſſue was upon the freehold; and a ſpecial ver- eee 


dict was found, that this land is within the manor of Porche/ler ; copyhold hall 


and that within the manor is a cuſtom, that if any tenant of tlie be preſented at 


manor aliens lands holden of the manor by writing or feoffment, the next court, 
or deviſeth it by his will, or ſurrenders it into the lord's hands, to 2 
the uſe of any other, that ſuch alienation, feoffment, deviſe, or next court after 
ſurrender, preſentata fuerunt, et preſentari conſueverunt at ſome the year, is a 
court of the manor there holden, within a year after ſuch alien- good cuſtom. 
ation, feoffment, &c. or at the next court of the manor there 5. Co. $4. a. 
holden, after the year; and if ſuch alienation, &c. were not pre- Oo. Lit. 62. a, 
ſented in farm predittd, tunc hujuſmodi alienatio, &c. fic minime pre- f. K. Ib. co: 
ſentat. ſhould be void by the cuſtom of the ſaid manor. And they 3. Bulſt. 1 1 
further found, that one Richard Rowle was ſeiſed in fee of that land, 218. 215. 
holden of the manor, and made a feoffment of that land to the Cro. Jac. 403. 
defendant; and that it was not preſented within the year, nor at _— 
the next court holden for that manor : and, Whether this were a Cop. 8. 596 
good cuſtom, and the feoffment thereby deſtroyed for not preſent- 

ing of it? was the queition. 

AND although it was not preciſely found that a court was holden A fa omitted 
there within the year, or after the year, yet THE COURT held it in a ſpecial ver- 
to be well enough : for it is found by implication, being found _ a1 
that it was not preſented at the next court after the year; which 4 OY 8 
implies, that there was a court there holden; and this 1s ſufficient in | Hong — 

a ſpecial verdict. And if there were not a court holden, &c. then : 
an attaint would he. 

As to the cuſtom, Ax DpERSO held it to be void, unreaſonable, 
and againſt law; and therefore not allowable. For here it is, that 
it was a good feoffment for the time, and that afterward becomes 5+ Co. £4. b. 
void by not preſenting it. So where it was once good by the com- 
mon law, it ſhall be now deſtroyed by the cuſtom, and diveſted 
for the non- preſenting it. And it would be a great miſchief if the 
court rolls ſhould be loſt, ſo that the preſentment could not be 
proved, that the feoffee ſhould loſe his eſtate ; and that it pre- 
ſently ſhould be void for not preſenting it, without any other act 
done, is unreaſonable, and againſt the rules of the common law. 

Wherefore, &c. | 

But ALL THE OTHER JUSTICEs held it to be a good cuſtom, Plod. 30a. b. 
and well allowable and agreeable to law ; for it is good reaſon, the 
lord ſhould know his tenant ; for otherwiſe a eng may be ſo 
ſecret, that the lord nor others ſhould know who was the tenant: 
and this being a port-town, it is reaſon, that it ſhould be pub- 
licly known who be owners therein, that they may be charged 
with the defence of the vill; and it is not repugnant to law ta 
deſtroy the livery which created the eſtate without other act done; 
for the livery is for the public conuſance thereof, and this preſent- 
ment 1s for the better public notice thereof; ſo it is a corroboration 
to the law, and well ſtands with it; and ſhall defeat that feoffment, 
if it be not fo preſented. And although the livery be defeated, this 
may well be by ſpecial cuſtom : as the general cuſtom of the realm 


Yy3 Is, 
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Paauax js, that a feoffment _ matrimonii prælicuti ſhall be defeated 
th marrying elſewhere; ſo a freehold, veſtcd in the heir, thall be di- 
* veſted by the executors ſale thereof, by virtue of a will: fo a leaſe 
Ante, 640, , for years upon condition to have fee, otherwiſe but a term ; if 
Co. Et. 22% b. the condition be not performed, the fee returns without any other 
act doing. So by the cuſtom of London, baron and feme ſell 
the land of the feme by indenture, it ſhall bind the feme as well 
as a fine, So, by the cuſtom there, a deviſe of lands is not good, 
(a) 5. Com, unleſs it be inrolled within a certain time (a). So, by cuſtom, 
De 139: a frechold may be transferred from one to another without livery ; 
ſo it may be re-veſted or defeated by cuſtom, without doing any 
other act. And therefore it was adjudged a good cuſtom in Y- 
mouth, in the county of Der/ct, where the cuſtom of the vill was 
(being a port- town), that a feoffment there, unleſs it be made in 
the preſence of ſome of the maſters of the vill, ſhall be void, was 
adjudged to be a good cuſtom. So here this cuſtom adds here 
- more than the law appoints, v1. that there thall be a preſentment 
thereof: wherefore it is good, and ſtands with the law. And af- 


co. , gcordi 
O's — terwards it was adjudged accordingly (6). 


Cazx 3, Leech againſt Cole. 
Triaity Term, 40. Eliz. Rell 1703. 


= _— UFON demurrer, the caſe was, Tenant for life (a), remainder 

to his eldeſt fon to his eldeſt ſon in tail, remainder to his ſecond ſon in tail. 
22 3 A precipe — 1 the tenant for life, and the * 5 
's anno 12. Eli. an ey luiter a common recovery, with Youch- 
8 ing a common vouchee. The eldeſt ſon dies — iſſue: and, 
nant for life and Whether this recovery ſhall bind the youngeſt ſon by the 32. Hen. 8. 
ple eldeſt fon c. 34. f was the queſtion : or, Whether it were a diſcontinuance ? 
ſuffer a re- NDERSON, W ALMSLEY, and K1NGSMI1L held, that it is not 
_ 3 any bar to the eſtate tail, nor to the remainder; for the land 
remainder to the recovered in value ſhall be in the ſame degree as the land loſt 
youngeſt ſon, is; for when a joint 7 is brought againſt tenant for life and 
Ante, 21. him in the remainder, it ſuppoſeth them to be joint-tenants ; and 
Poſt. 328. the judgment ſhall be accordingly ; and the recovery in value ſhall 
2. Ro. Ab. 395. be according to the action. _ © Ms he recovered in value 
3. Co. 6. b. Jointly, and ſo ſhall the execution be alſo; and then the recovery 
Dyer, 252. in value being accordingly, it is in the ſame degree as the eſtate 
Moor, 255. tail was; and ſo no bar to the iſſue in tail, nor to the remainder : 
8 3863 for the cauſe of the bar is the aſſets recovercd in value; and 
Figot on Ree, none ſhall be admitted to ſay, that the affets recovered in value 
37. ſhall go in other manner ar degree than the record is: as where 
2. Salk. 568. a recovery is had againſt a mortgagor and mortgagee, with a 
= Touch. voucher over, or againſt a lord and his villain, the land recovercd 
Dice on Re. in value ſhall go to both jointly; and although theſe recoveries be 
cov. 206. but aſſurances of eſtates, yet they ouglit to go, and to be regarded, 
3. T. Rep. 738. according to the lav. And the ſtatute of 32. Hen. 8. c. 34. ſhall 
| not make any alteration in this caſe; for WALMsLEy ſaid, al- 
though the ſtatute is, that a recovery which is by the aſſent of 
him in remainder ſhall bind; that is to be intended a lawful aſſent, 


pr in a lawful manner, as by voucher or otherwiſe ; but not by 


(a) By 14, Geo. 2. e. 20. recoverics ſhall be good without the ſurrender of the lee 
: | action 


ſor life, 


a... 7. A AS r 7 MF WY 0 IV 


joins with one who 1s tenant, he is but tenant by eſtoppel; and a 
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aftion brought againſt him as tenant, where he is not tenant; that Laren 
is an aſſent, but not a regular aſſent, nor ſuch as the ſtatute in- 2299 
tends —And ANDERSON denied the caſe of Ear v. Snow, Plows- Cable 
den, 504. to be law ; and yet, there where one who hath nothing, 


tenant by eſtoppel ſhall not draw a recompence in value. Where- 
fore, &c. 

GLANVILE 2 contra. The recovery is a good bar; and this caſe 
is all one with the caſe of Ear v. Snow, which was adjudged by 
good advice. Vide Dyer, 252. And although the caſe of Sir Mil- 
ham Cordal (b) 18 cited to the contrary, that is not ſufficient to 
controul ſuch a judgment. | 

Afterwards a rule was entered, that judgment ſhould be entered 
according to the opinion of the three JusTicEs. But the parties 
accorded, and no judgment was entered. 


(5) Ante, 315. 8. Co. 96. 1, Jones, 25. Dyer, 252, 


Knot and Knot (Executors of Knot) againſt Barlow. Car g, 


Eafter Term, 40. Eliz. Roll 1945. 


DET on an obligation made to the teſtator. The defendant A releaſe by an 
pleaded a releaſe made by one of the plaintiffs. The plaintiff — Ay" 

replies, that this releaſe was made without any conſideration ; and „id P 

he who releaſed was within age at the time of the releaſe made.— It Ante, 43. 

was thereupon demurred ; and adjudged for the plaintiff, that it, Ce 2. b. 

was a void relcaſe ; being by an infant without conſideration. Gm — 


1. And. 117. 2. T. Rep. 159. 


Knight againſt Lodge. Cass to. 
Hilary Term, 40. Elix. Roll 607. p 


EIECT IONE FIRMA of a leaſe made by Edmund Nevel, who in actions 


called hinſelf Lord Latimer. The defendant pleaded, that long where it is not 
time before the leſſor of the plaintiff had any thing, queen Mary — =o _ 
was ſeiſed thereof in fee in jure corone ſue Angliæ; and by her let- — 
ters patents gave it to Sir Thomas Haſlings and Winifred his wife, none need be 
and to the heirs of the body of Winifred ; that Sir Thomas Haſtings ſhewn in the 
died; that Winifred took to huſband Sir Thomas Barrington; that replication ; but 
the reverſion deſcended to the queen who now is ; that Sir Thomas 3 
Barrington let it to the leſſor of the plaintiff for life, who let it to ,, de an 
the plaintiff; that afterward Sir Thomas Barrington died; and that deny the mat- 
the defendant, as ſervant to the ſaid Minifred entered, and ouſted ter alledged by 
the plaintiff. Er hoc, &c. The plaintiff replies, that the leſſor of Badetzgg 
the plaintiff demiſed unto him for years, prout, &c.; and that the — 
defendant ejected him; ABSQUE Hoc that Sir Thomas, Barrington 
let to the leſſor for life, prout, &c. And hereupon the defendant poph. . 
demurred ; becauſe he takes a traverſe without making any title, Fort. 378. 
and without any inducement. | | 

Tur CovkrT held it to be well enough; for the defendant hath 
avoided the plaintiff's title: and the plaintiff traverſeth the chief 
matter, which avoideth his title; and it is not neceſſary to make a 
title in an ejectione firme, or in treſpaſs : but where land is de- 
manded, it is otherwiſe. Vet the er way had been to ſay, 


that he was ſeiſed in fee, and demiſed, &c. But it is well enough 
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ca 11. Veal and Others again Road. 
Michaelmas Term, 39. & 40. Eliz. Roll 1187. 


A tenant ig ta! CY VID JURIS CLAMAT. The defendant pleaded, that he 
efter paſftoiſiy. 9 levationis note prædiatæ was ſeiſed in fee of the gift of 
(We. is _— R. &. AB5QUE Hoc quod ipſe tempore levationis note prædictæ held 
— tene menta fredifla pro termino vite ſue tantum, Sc. And thereupon 
of tenant fur ſe. they Were at iſſue. It was found, that be held them as lands en- 
7. Ro.Rep.175- tailed, after poſſibility of iſſue, &c. And hereupon they prayed 
Noy, 74. the diſcretion of the Court, —THE Cour reſolved for the de- 
Ir. Co. 59% fendant; becauſe it appears to the Court, that the defendant hath 
(a) r.Venr. 305. an eſtate privileged from attornment (a), to be made by him: and 
2 Saund. 383. the inducement of tbe traverſe is not any cauſe ot forfeiture. 
Cs. Lit. zs. Wherefore it was adjudged for the defendant. 
Ray. 38. 249% ' © © 5 

Casr 12. 3 NIorris arainfl Luttercl. 

Eafter Term, 40. Flix. Roll 1304. 


It is no plea to DEBT on an obligation, conditioned for ſaving harmlefs 
cbt on bond, from another obligation made to C. and H. for the pavment 
that as be vs of icol. at a day and place, &c. The defendant pleads, that at 
3 hang the day of payment, he was going ad /o/vendum' the ſaid 1001. to the 
verted Ly the Place, to the ſaid C. and H. and that the plaintiff, 14 betwixt 
cin oi tue him and another ſtranger, cauſed the defendant to be impriſoned, 
plaintiii, and to be detained in priſon 14:1 ter ſunſet of the ſame day, to 
Yoſt. 694- 997. the intent the ſaid 100l. ſhout not be paid; and that the obliga- 
3. Bec. Ab. 456. tion, by reaſon thereof, ſhould he foricited ; and therefore he could 


-— not come to the ſaid C. and H. to pay them the ſaid 100l. Ft 
A Com. Dig, Hoc, &c.—lIt was thereupon demurred ; and adjudged for the plains 
_ tiff, that ſuch a bare ſurmiſe was not any bar. 
Cowp. 1225. | | | 

cas 13. Scryven agaigſt Dyther. 


Hilary Term, 41. Elix. Rell 1721. 


Sheriff's bond. DE BT on an obligation made to a ſheriff, conditioned, 
Ante, 624. * If the ſaid R. Dyther perſonally appear before the queen's 


Fett. es. % rajeity's Juſtices at ¶eſiminfer d die Paſche in quindecim dies, 
— as to anſwer to J. unt as ſhall appertain, and further ta do and 
Impey Sh. 115. „to receive as the Court therein of him fhall confider in that 


2. Id. Raz, ** behalf, that then, &c.” I he defendant pleaded the 23. Hen. b. 
1327. c. 10. And the bond was adjudged to be void. And it was there 
NA 180. cited, that in Sir William Druric's Caſe (a) it was adjudged, that 
2. T. Rep. 36. ff . ſheriff takes but one ſurety, it is good enough. 

(a) Recited 10. Co. 1cc. b. f 


c 14, Slade againſt Allen. | 
Hilary Term, 41. Eliz. Roll 730. 
Words aQion- ACTION for theſe words: Thou art a murderer, and a bloody 
able, fellow, and 1 a malraid of thee,” Upon demurrer, adjudged 
actionable. races 
Anonymos. 
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Anonymous. ce 15. 


CTION for words : ** The plaintiff was one of them that Ambiguous 
XL « brake Mr. Phillips's houſe, and did take and carry away flander ſhall be 
« part of the money that was ſtolen.” —WALMSLEY held, that pounded in 
an action lay not for theſe words: for where words are ambiguous, meliori ſenſus 
ſo as they may be expounded in good or ill part, no action then Bacon's 
lies; for they ſhall be expounded in the beſt ſenſe; and it may be Maxims. 
here intended, that he brake the houſe vpon juſt cauſe, and 
brought the money to another place upon juſtFauſe. W herefore, 
&c. And ſo was the opinion of THE OTHER JUSTICES. 


G www Yy Wm. as Bk op, © 


Stephens againſt Lewis. Cat 16. 


FINE was levied of a rent to the uſe of another in fee. Th. coflui que 
Ceſtui que uſe avowed without attornment ; and ruled that he «+ of a rent 
well might (a). Exception was then taken to the avowry, becauſe may avow with= 
he pleaded that J. S. who was the grantor, was ſeiſed of the 5 net 
rent in tee; and that he and all his anceſtors had uſed to diſtrain — * = = 
for that rent in the ſaid land, &c. and ſo preſcribes in the diſtreſs, 4; and net 
and not in the rent itſelf. And for this cauſe ANDERSON and in the rea, it is 
GLANVILE held clearly that the avowry was ill; for the preſcrip- dad. 
tion ought to have been in the rent: and that the law was clear 
herein. — WILLIAMS, /erjeant, cited a caſe 14. Eliz. to be ruled, 
that a pre{cription alledged in the diſtreſs was good. 
| (a) See 5. Ann. c. 16, and 12. Oeo. 2. c. 19. by which the neceſſity of attornment 
is UH away. ; 
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Woodden againſt Oſbourn. 


Cain In, | 
Deviſe. JECTIONE FIRMA. A ſpecial verdi& was found, 
| wherein the caſe was, One Bi/hop being ſeiſed of divers 
Ante, 476. 658. lands called Hayes-lands, which extended into two vill, 


2. Leon. 226. Cokefield and Cranfic!d, deviſed all his lands in Cokefield, called 


3- Leon. 27. FHayes-lands, to J. his youngeſt ſon, and his heirs; and after, 


OSS in another part of his will, he willeth, that if J. his ſon 


7. Van. 4. died without iſſue, his wife ſhould have Hayes-lands ; and dies. 

com Pig. 23. J. dies without iſſue : and, Whether the feme ſhall have Hayes- 

Comp. 99. 4A. /and; in Cranfield, or only that in Cokefield ? was the queſtion.— 
And it was reſolved by THE wyoLE Cour, that ſhe ſhould have 
that only which is in Cokefie/d, becauſe there was no more deviſed 
to the youngeſt ſon.— But PorHAM faid, if the deviſe had been 
to the eldeſt fon, and that if he died without ifſue, that his wife 
ſhould have Hayes-lands ; there peradventure ſhe ſhould have all, 
becauſe the eldeſt ſon had all; the one part by deviſe, the other 
part by deſcent ; and ſhe ſhould have all which he had. —Where- 
fore it was adjudged accordingly. | 


Nokes againſt James. 


Carr 2. 
W DEBT on an obligation, conditioned for the performance of 
one hee che all covenants and agreements in ſuch a leaſe by indenture ; 


lefſee tall not Whereby the defendant had let to the plaintiff, by the words de- 
be evicted by miſe and grant, an houſe in London; and covenanted, that he and 
the ler, ill his aſſigns ſhould enjoy it without eviction by him, or any by his 
controul the im- * 

plied covenant Procurement. The defendant ron rformance of covenants 
arifing from the generally. The breach was affigned, for that the plaintiff had 
words d-wiſe - pranted his intereſt to one A. and one Savery entered upon A. 

ene grant, let it to one Duck for years. A.re-enters ; Duck brings an cjc#:one 
Ant, 2148 firme, and recovers by verdict. Wherefore, &c. Upon this 
4. Co. 80. b. breach aſſigned, it was demurred in law. 

1. Saur d. . (GODFREY, 445 the plaintiff, moved, that the ſole queſtion was, 


Yelv. 175 7 , 
2 Co. Dig. 560, Whether the 


efendant be bound by the covenant in law (which 
1. \Vood's Con. 395. 413. | 8 


FRY dS «& 7 7 


Trinity Term, 41. Eliz. In B. R. 675 


is by the words demiſe and grant) to warrant it againſt all perſons; Noxzs 
or that it be taken away by the expreſs covenant, ** That he ſhall 27 
« hold it without eviction of the leſſor, &c.”* And he held, that he „ 
was bound by the covenant in law, that the leſſee ſhould have his 
action of covenant upon eviction ; as 9. Eliz. Dyer, 257. And ſo it 
was adjudged in this court in Cheyney v. Langley. And this is not taken | 
away by the expreſs covenant, vide 31. Edu. 1. Voucher 289.— 4. Co. $0. 2. 
But Fos TER, not being of counſel in the caſe, = the Juſtices 
in mind of one Hammond's Caſe in this court, to be ruled that an 
expreſs covenant ſhall take away the covenant in law.—And to this 
opinion PorHAM inclined: but THE OTHER JUSTICES did not 
deliver any opinion therein. | 

But they all held the breach to be ill; becauſe it is not averred pleading. 
that Savery entered upon a good title; for otherwiſe, there is no 
cauſe of action. And although it be pleaded that Duck recovered panes 3s "_ 
by verdict, yet that is not material; for it may be upon falſe þ,q, <4 
verdict, and without title. Wherefore they all reſolved, that 4. Co. 30. 
judgment ſhould be entered accordingly. But it was then prayed 
for the plaintiff, that he might diſcontinue his ſuit ; and fo he was 
permitted. 4. Co. 80. - 


Collier's Caſe. Carr 3. 


PROHIBITION by Collier, vicar of Bromble, to ſtay a ſuit in the A penſion 


ſpiritual court. The caſe was, The church of Brombl in _— 2 
Orad. 


ſpiritual court. 
Poſt. 810. 


be a difference; where the ordinary ordains ſuch a payment as 


| Judge, there the ſuit ſhall be in court chriſtian ; and where 


the patron and ordinary make a grant in the time of the vacation, 
for there they charge as an intereſt, —And Gawvpy ſaid, that for 
ſach a penſion ſuit might be either in this or the ſpiritual court; 
and that it is not denied by 20. Fdw. 3. and ſo is F. N. B. 51. 
Whereupon conſultation was granted (a). 


(a) See the caſe of Nr. Goochs v. the Biſbep of Lendon, 2. Strange, $79, in point. 
Sparks” 
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Carr 4. Sparks' Caſe. 
The leſſer of a F JECTIONE FIRMUZE. Upon a ſpecial verdict it was found, 


9 may *— That a copyholder made a leaſe for a year, excepting one day, 
on a leafe allow. Which was warranted by the cuſtom. The leiſee being ouſted by 
ed by the cul- A ſtranger, brings an ejefione firme and, Whether it lies or not? 
tom. was the queſtion.—And all THE Cour held clearly, that it well 
Ante, 224. Jes.—POPHAM ſaid, if there were not any cuſtom, yet it ſhould 
1 he good againſt all but him who had the inheritance, and the free- 

R is, if a leſſee for will at the common law had made 
4. Co. 26. a leaſe for years. Que Gawpy conceſſit: for the tenant at will 
1 is only difieifor, and the leale is good againft him; as 12. Edio. 4. 
Cub, Ten. 213, pl. 12. is.—FENNER ſaid, that anciently an gedliane firmæ was but 
314. 231. in nature of a treſpaſs, and no term was recovered ; and therefore 
it is not reaſonable but that it ſhould lie for the leſſee.— But Por- 
HAM faid, if a copyhold be granted for years by copy, he ſhall 


not maintain an gene firme at the common law. Wherefore, 


&c,—And afterwards it was adjudged for the plaintiff. 


C487 5. | Withers againſt Drew. 
Eaſter Term, 40. Eliz, Roll . 


An award made TYEBT on an obligation. Upon a ſpecial verdict the caſe was, An 
in the night of obligation was endorſed to ſtand to the arbitration of four arbi- 
— eg trators, 2 as the award be made in writing, ready to be delivered to 
toned to be de. the parties before the ſixth day of January then next following. The 
livezed, is good; arbitrament was made the fifth of January, betwixt the hours of eight 
bur not if it and nine in the night: and, Whether the defendant be bound to 
A the perform it or not? was the queſtion.— After argument by FLEu- 
— ING, the Ducen's Solicitor, for the 3 and by TANFIELD, for 
ſutjecs of the * the defendant, THE CovnT reſolved, that it was well enough for 
arbitration ; ex- the time; and that the defendant onght to perform it; for it is 
cept, if there be made before the ſixth day. And although it be made in the night 
- 4 ** of the fifth day, it is well enough; for things done in the night, 
that they are. Where perſonal attendance of another is not _—_— are good : 
one and the but here is not any perfonal attendance neceflary, but to have 
- fame. notice of the arbitrament given him ; which may be at any other 
Ante, 423. day after being demanded and delivered. And an arbitration is a 
judicial act, which may be well done in the night; and one 
Eparrow's Caſe, 33. Eliz. was cited to be ruled accordingly. 

But afterwards, upon another day, "I ANFIELD moved another 
exception againſt the arbitrament, I hat it was of a thing out of their 
ſubmiſſion ; for the ſubmiſſion was about an incloſure between 
Barton- Down and North- Down, and the arbitrament was of an in- 
cloſure betwixt the defendant's down and the down of J. S. and 
it is not averred that they be all one; and then, although the 
iſſue was © mul ticl arbitrament,” yet the breach not being well 
aſſigned, there cannot be any judgment for the plaintiff. —And 
this was held to be a material exception by CLExcH and FENNER, 


8 


ceteris Juſtitiariis al ſentibus. Whereupon the judgment was ftayed. 


5 js a As. a a PE „ 
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Sir Richard Lewſon againſt Redleſton. Car 6, 
RROR of a judgment in the common pleas, in treſpaſs of bat- A vrit of en- 
tery- quiry may be 


Finxsr, Becauſe the writ of the roll of enquiry of damages 8 dy che 
was awarded to the ſheriff of Landon in this manner: “ Idee bog 6 
. — . * 55 | . 709. 701. 
« præceptum off vic. London. quod inquirat,”” where it ſhould be Ante, 554. 
4 inguirant. But it was ordered by the Court to be amended; 
. . . 2. Hawk, 36t. 
for it was but a default in the clerk, which is amendable.— And ,, Salk. 47. 
it was moved, that the writ was good; and therefore the roll B. R. H. 3.4. 
ſhould be amended (a). But it was held, that there was not any 3. Mod. 112, 
cauſe ; for the writ ſhall oftentimes be amended by the roll, but : 
not ? conver 0. 2 N City a fercſaiæ 
A s£conD ERROR affigned was, for that the writ is, præcipe, Wc. ſhall teter ta the 
quid inquirant per ſacramentum proborum, &c. de civitate prediftd, _ named in 
i ion of any city before. But it was held ** . 
and there is not any mention of any city before. ut it was he 
to be well enough; for it refers to the margin: and it is ſome- 
times de civitate, ſometimes de ballivd, Wherefore the judgment 


was affirmed. 


fs) See 4. & 5. Ann, c. 16, 


Arundel againſt Arundel. x | Cai 7. 
Trinity Term, 40. Eliz. 


ERROR to reverſe a fine levied 21. Eliz.—TANFIELD aſſigned In taking a fine 
three errors. —F1rsT, Becauſe the writ of covenant whereupon de dedimus is 
it was levied bare tee the ſecond of January, 21. Elix. and the — Cm 
dedimus pctefiatem to take the conuſance bare date the ſame ſecond unit, and the! 
day of January, reciting quod cum breve conventions pendet, &c. it be directed to 
whereas it was not depending until the return, which was O#tab. A. B. knight, 
Hillarii. Vide 18. Hen. 8. pl. 5. and 2. Edw. 4. pl. 11.—SECONDLY, 2 pho 
- g . o, and recites 
Becauſe the writ of dedimus pote/tatem was directed Rogers Manwoed the writ to be 
militi, whereas he was not then kuight; and that was now con- depending; and 
feſſed by pleading in nullo &ft erratum. —THIRDLY, Becauſe the the fine will be 
concord is entered to be made before three Juſtices of the common _ _— 
* — ra Reger Manwicd was the fourth Juſtice there, and ef c 5 norm 
not named. | ting the other. 
But on the other ſide it was thereto anſwered, FizsT, That it An, 275. 468. 
was not error; for the writ of covenant is pendent when it is pur- 1. Roll. Abr. 
chaſed. Jide 9. Hen. 6. pl. 54. —SECONDLY, That it is contrary 757+ 794. 


to the record, and it cannot be aſſigned for error. Dyer, 89.— 7: d 514- 


FIX) * * * . N. B. * 

Tump, That it is not error; for a fine may be levied before 825 
R ther Yelv. 33. 

three Juſtices (a), omitting the fourth. Wherefore, &c. 5. Co. 47. b. 


Gawpy and FENNER only in court held as to the %, that it Cro. Jac. 11. 
was not error; for the writ is pendent preſently upon the purchaſe ?- Term Rep. 
thereof: for if a ſtranger purchaſe the land before the return 04. 11 
thereof, it is champerty; as 30. Edw. 3. is. So 10. Fdw. 4. pl. 13. Co. — 
if an appeal be purchaſed within the year it ſufliceth, although it Dyer, 220. 
be not returned within the year (5). To the other two errors they Step. T. f. 


ſpake not, nor ſeemed much to regard them.—E! adjournatur. _ N Fines, 


(s) Vide 4. Hen. 7. c. 1. of Fines ; 23. Elis. e. 3. f. 2. and 10. & 11. Will. 3. e. 14. 


(b) The day of ſuing forth a writ is the commencement of the ſuir. 3. Burr. 1423. 
% Hawk. 391. Ld, Raym, 477. 


Madox 
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ce d. Madox againſt Dawſon. 
Michaelmas Term, 40. & 41. Eliz. Roll 5;5,. 


"he miſ.entry ERROR of a judgment given in Shrewſbury in an . T 


of a verdi ma 7 
de zende e, error aſſigned was, Becauſe the entry of the verdict was, 


eee, 4 qu juratores affidant damna occaſione aſſumptionis preditie ," 
jury after error Whereas it ought to have been, ** occa/ione non performationis aſſus; o- 
brouglit. * tronis predifte.” And that was held to be a manifeſt error; and 
— _ 1 a judgment cited accordingly betwixt Pain and Pie, where in x 
ns. writ of covenant the verdict was entered, quid afſidant damna ccd. 
8 Co. 52. 0 ſione conventionis; and the judgment thereupon was awarded to be 
** — 0 erroneous.— But now TANFIELD moved, that the note given by 
x. Salk. 47. 53. the Jury to the clerk was well, viz. that they found for the plain. 
Bunb. 283. tiff, et aſſident damna tantum ; and that which was added thereto 
Cro Car. 338. was the miſ-entry of the clerk, and may be amended. And ſo it 
— was done here in Brome and Hare's Caſe; and therefore he prayed 
— 2 a writ to the mayor there to certify it: and had it by the order of 
CLEncn and FENNER, being only there. NOTE. That this was 
after in nullo eft erratum pleaded. But this error was not aſſigned 

upon the record, but ore tenus, c. | 


Car 9. The Biſhop of Glouceſter againſt Veal. 


Lare impedit, RROR to reverſe a judgment in quare impedit.— Tur riger 
1 Roll. Ab. 751. ERROR aſſigned was, For that the | pres! declares, that 2 
Cro. Car. 221. ſtranger was poſſeſſed for years, and deviſed it to the plaintiff, and 
3. Co. 44 ſo by aſſent of the executor he had it; and he doth not ſay virtute 
agg Raym. Jepationis prædictæ. See Bolles v. Naſſcham, Dyer, 254.—SECONDLY, 
I Com. Dig 224. Becauſe he ſhews how the church is void by the deprivation of the 
% incumbent, and he doth not ſhew for what cauſe ; for it may he 
for ſuch a cauſe as the queen ſhould have the preſentation ; as if 
it were for ſimony, by the ſtatute of 31. Elix. c. 6.— TIR DIV, 
Becauſe the value of the church is found to be 4ol. per annum, and 
the judgment is, quad recuperet damnum, vI2z. medietatem dicti valeris 
dictæ eccleſie per dimidium unius anni, que ſe attingunt ad 20l. which 
is not according to the precedents. Vet none of theſe errors were 
allowed; but, THz Cour being full, the judgment was then 

affirmed. 


Casr 10. Pigot againſt Garniſh. 


A deviſe to a FJECT IONE FIRMZE. Upon a ſpecial verdict the caſe was, 
perſon as guar- Anthony Poulter ſeiſed in fee of this land, deviſed it to Anthony 
+1 his ſon in tail, with divers remainders over, and made one BY 
«ſt, and let,” Overſeer of his will; and willed, © that he ſhould have the edu- 
for bis ward; cation of his for. until he attained to his age of one-and-twenty 
gives him an « years; and to receive, ſet, and let, for the ſaid Anthony, the ſaid 
—_— 2 * — ſo given to him, and thereof to account to the ſaid Anthony: 
reve. and the ſaid _ to be allowed all his charges which he fhould 
Poſt. 7344 * expend about his bringing up.” Beſt makes a leaſe for ſeven 
Ante, 252 years in his own name, which was to continue half a year after the 

full age of Anthony: and, Whether this were a good lea! for any 
8. O. Dyer, 36. part of the term? was the queſtion : for it was found that the ſaid 


6. Co. 6 . a 2 v . 1 
8 —_— Anthony, the ſon, was not yet of the age of twenty-one years, and 


Cro. Car. 382. that Beſ was dead. —FosTER moved, for the plaintiff, that this was 


| Carthew, 272. 1. Ld. Raym. 33- Prec. in Cha. 461. Eq, Abr. 333, $.Vin. 262. 3. Brow. P. C. 455- 
1. Salk. 228. 1. Brown's Ch, Rep. 73. is notii, & p. 75» 3- Bac. Ab. 40g, Powell on Dev. 296 


op. 464 
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not a leaſe by virtue of the authority; becauſe he made it in Prior 

his own name, reſerving the rent to himſelt: and he hath exceeded , 

his authority in letting it beyond the age of Anthony : and he ham 

not any intereſt to let, for it is appointed that he ſhall be account- 

able, which he ſhould not be, if he had any intereſt in the land. — 

Gawpy held, that Be, had an intereſt by this deviſe, and ſo the 

leaſe is good during the minority; and to that purpoſe cited Dyer, 

28. Hen. 8. fo. 26. And the intent of the deviſor here ſhall be 

conſtrued, that he gave unto him ſuch an eſtate as he might let, 

and not that he ſhould make leaſes in the infant's name ; for then 

the infant might avoid them. And whereas the words are, ** that 

« he may let and ſet for Anthony,” it is thereby to be intended, 

that leaſes ſhall be made for his benefit, and not that they ſhall be 

in his name : and this leaſe 1s void for the remainder after Anthony's 

full age, and for no more. —FExNER and CLENCH held, that 

whereas he hath authority to let and ſet, it is only at will; for there 

is not any other certain time appointed: and he is not otherwiſe 

authorized than in nature of a bailiff, to account; wherefore he 

cannot make any leaſes but at will. —Poyrnam held, that he had 

not any authority, nor could have any, to let in the infant's name; 

for ſuch an authority cannot be given him : for if one deviſeth 

land, he cannot appoint that another ſhall make a leaſe for years 

in the name of the deviſee ; and it is not any intereſt : but if he 

had deviſed that one ſhould make a feoffment, or a leaſe for life, 

that is an intereſt in the deviſee; for otherwiſe he cannot make 

livery : but to deviſe, that he might bargain and fell, or let for (a) In Hilary 

years, it is otherwiſe ; for thoſe may be without an intereſt ; for Term, 42. El. 

when the leaſe is made, he thall be in by the will : and ſo he con- 2 row 

ceived here; and that this leaſe was good, and void only for ſo ,nqadjudeed for 

much as exceeds the age, &c.—Sed adjournatur (a). the plaintiff, that 
the teaſe was void. Poſt. 7 34. 


Baker againſt Brent and Robinſon. Cat It, 


PRONIBITION in chancery to ſtzy a ſuit in the court chrif- it an incumbent 
tian, For that Robinſon ſued againſt the plaintiff to be ad- neslect to read 

mitted to the church of C. in the county of Somerſet ; and Brent 3 
as patron came in there pro intereſſe ſuo: and in the chancery it was a, , f. 
pleaded to iſſue, Whether the church of C. was void by the death ter his induc- 
of one Dur/ton, late incumbent there, which was ſent into the tion, purſuant to 
queen's bench to be tried; where a ſpecial verdict was given to this 3. EA. c. 12. 
effect, That J. S. was ſeiſed in fee of tlie advowſon of the ſaid autos wa ray 
church, and preſented thereto the ſaid Dur/ton, anno 16. Eliz. who void, as 
was admitted, inſtituted, and inducted, but read not the Articles ſentence of de- 
according to the 13. Flix. c. 12. and the general pardon in privation. 
18. Eliz. was found ; and that afterwards Dur/ton was 33 by 
ſentence declaratory for not reading of the Articles ; whereupon he 
appealed, and, that depending, Baker obtained a preſentation there- 
to by the queen, and was admitted, inſtituted, and inducted; and 
afterwards Dur/ton died: and then Brent the defendant, having the 
advowſon, preſented Robinſon, the other defendant, who ſucd in 
court chriſtian to be admitted, Et /, Oc. 

TaxrieLD, for the plaintiff. This iſſue is found againſt the 
defendant ; for by his not reading of the Articles, the church was 
preſently void without any deprivation: then when the queen ow 
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ſented Baker, the plaintiff, who was admitted, &c. and in for fix 
months, he is incumbent, and the church is not void by the death 
of Durſton; and, whether the plaintiff's preſentation be right or tor- 
tious, the defendant ought not to ſue in court chriſtian to remove 
him: and 23. Eliz. Dyer, 377. where a parſon took a ſecond benefice, 
and d1d not ſubſcribe to the Articles, the firſt henefice was never 
void. And fo itwas adjudged in this court, 31. Ez. between Morrice 
and Zaton, where a par ſon ſued for tithes : the defendant pleaded, 
that he never read his Articles, and ſo not parſon ; and adjudged 
in a prohibition, that the church was void tor this cauſe. Where- 
fore, &c. | 

DoDeRiDGE, for the defendant. This benefice is not void un- 
til deprivation „ N and the incumbent continues parſon until 
then. 18. Elix. Dyer, 346. That notice ought to have been given 
of the deprivation, or otherwiſe-there ſhall not be any preſent- 
ment for lapſe. And although the words of the ſtatute be, that 
the church p/o facto is void, it is to be intended upon deprivation, 
and not without ſentence : and this word “ deprived” requires 
the hand of the ſpiritual court thereto ; for it is a ſpiritual act. 
And 10. Eliz. Dyer, 275. upon the 5. Edw. 6. c. 4. for ſtriking in 
the church, that % facto he ſhall be excommunicated, is to be in- 
tended he ſhall be excommunicated atter ſentence, or due trial and 
conviction, and not before : then here, if this church be not 
void until deprivation, this offence of not reading his Articles is 
then pardoned by the act of 18. Elz. and the deprivation after- 
wards is void. And if it were not void, but good, yet by reaſon of 
this appeal it remains as null until the appeal be decided ; and in 
proof hereof vide 2. Rich. 2. Quare Impedit,”” 143. 2. Hen. 6. 
pl. 25. 27. Hen, Gard.” 118. 12. Edw. 4. pl. 14. Dyer, 105, 
and 240. Wherefore, &c. | . 

But ALL THE Jusricks, PoPHAM abſente, reſolved, that this 
church became void preſently by the not reading of the Articles, 
and there needed not any deprivation ; for otherwiſe the ſtatute 
ſhould be defrauded at the ordinary's pleaſure, if he would not 
deprive. And the pardon works nothing ; for the church being 
once void for not reading, &c. he cannot by the pardon be reſtor- 
ed: and the pardon ſhall never reach to it, becauſe it was not a 
contempt whereof he might be indicted; but his puniſhment is 
to loſe his beneſice. Wherefore it was adjudged for the plaintiff; 


guid probibitio ſlet. (a) 


(a) By 14. & 14. Car. 2. c. 4. f.6. c. 29. it is enafted, that whoever ſhall 
every eccleũaſtical perſon, within two months read the Articles, and make the declaraticn 
after his promotion, ſhall publicly read on as ordained by 13- Elix. c. 12. and ſhall 


ſome Sunday in the church to which he is read the prayers, and declare their aiſent, a 


promoted, the morning and evening prayers ordained by 13. & 14. Car. 2, c. 2. ſhall 
as appointed by the Common-prayer book ; be adjudged to have complied with the 
and after ſuch reading ſhall openly declare true intent and meaning of the 13. Eli, 
to the congregation his unſeigned affent to c. 12. and ſhall not be d-prived, although 
all things therein contained; and whoever their ccmpliance was not within two 
ſhall refuſe or neglect ſo to do, ſhall be months after their induction to the cure, 
ipſo fatto deprived, But by 23. Geo- 2. 
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1 , X C432 12. 
Waſhington qgainſt Murden, 
| EXECUTOR OF LIGHT. 


DEBT on an obligation of 1000l. made 7. Fiz. conditioned . covenants to 
for the performance of covenants betwi®t the plaintiff and the Pui-bale — 
faid Light. The defendant pleaded performance of covenants ge- cone 0 1, 
nerally. There were in the indenture two ſpecial covenants : lands and tene- 
Firſt, "That Light, after licence of alienation by him purchaſed, ments by ſuch 
ſhould enfeoff two perſons to be named indifferently by Light and afurantes, at 
the plaintiff, of all his lands and tenements, to the uſe of Linaſelf 2 on ett 
for life; the remainder of the one moiety to the ule of Ur/zla, the vf. He m 
wife of Lieht, for her life, if the lived ſole; and if ſhe married, be called upon 
that then the uſe limited unto her ſhould ceaſe, and that it ſhould to convey by 
remain to the plaintiff and his wife (the daughter of Light) in tail: ev ons 
and for the other moiety, that preſently after the death of Light, it 1 
ihould be to the uſe of the plaintiff and his wife in tail. Secondly, the licence to 
He covenanted, that he, pro ulteriori aſſurancia dit: ſtatis, would convey z or that 
make all ſuch acts and aſſurances as ſhould be deviſed by the plain- ſucl parcel was 
tiff or his counſel, at the coſts of Light, the covenantor. The CO — 
breach aſſigned was, That in 7. Eliz. at the time of the covenant thas it et i 
made, Light was ſeiſed oc an houſe, and two acres in D. and of di- ed more or leſs 
rers lands uſually occupied with them; and that in 39. E/iz. the in quantity than 
plaintiff's counſel deviſed a deed of feoffment, whereby Lizht pen. — 
mould enfeoff J. S. of the faid houſe, and two acres of land, with but W dn 
the words, of all lands, tenements, and hereditaments, uſually let by Giſcharged 
with that houſe, to the uſe of Light for life, remainder to the plain- of making any 
tiff and his heirs on the body of his wife engendered ; which deed OY 
he rendered to Light to ſeal and execute, and he refuſed : and avers, err 
that at the time of this aſſurance deviſed and tendered, that both __ _ 
the plaintiff's wife and the wife of Light were dead. The deſen- 
cant traverſeth the tender, and it was found againſt him. —And it y Ab. 230. 
was now alledged in arreſt of judgment by VELVER TOR, /erjcant, 1. Wood's Con. 
and TANFIELD, that the breach was not well afhgned : FI RST, In 30% 4. 
regard the covenant is; to make aſſurance of all his lands and tene- 
ments, and the aſſurance is tendered of an houſe and two acres, 
xc. and he doth not aver that they were all the lands and tene- 
ments of Light which he then had ; for if he ſhould compel him 
to make aſſurances for every ſeveral parcel, it would be inconve- 
nient, eſpecially the aſſurance being to be made at the coſts of the 
covenantor, which would be a great trouble and charge unto him: 
Poux and Gawpy held it to be well enough; for if the aſ- 
ſurances are to be made at the coſts of him to whom they ought to 

made, he may well require the aſſurance to be made by parcels ; 
tor it is not any prejudice or diſadvantage to the other: but when 


the covenantor is to be at the charges, it is otherwiſe; yet there, if 
the party requires an aſſurance of parcel the covenantor is bound 


to do it; but then he is diſcharged from making any aſſurance of 
that which remains. The oTHEr JusTICE3 ſpake not to this 
point —SECONDLY, Becauſe it is not averred that Light purchaſed 
hcence ; and he was not to make the aſſurance till after — 
Foruan. There will be difference where the firſt act is to be done 
by a ſtranger, and where by the covenantor himſelf; as where I co- 
CRO: ELIZ. PART 11: 2 2 venant 
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Wasuixgrox venant after the marriage of J. S. and 4. D. to make ſuch an aſ- 
erl. 4 ſurance, 1 am not bound to make the aſſurance until after mar- 
© Triage: but where the firſt act is to be done by the covenantor 
himſelf, although by his laches it be not done, yet that ſhall not 
impeach the covenant for the remainder. And here the licence 
is to be purchaſed by the covenantor. — THIRDLY, Becauſe 
the aſſurance is deviſed and tendered 39- Eliz. of all the lands 
which were then occupied with the houſe ; and it may be he oc- 
cupied more lands to the houſe than he had in 7. Eliz. and fo va. 
riant.— But PorHAM and CLENCH held, that it ſhall not be in- 
tended that he had more land: and the affurance is well tendered; 


Ante, 66 1. 
9 * * 


on and that the defendant ought to ſeal it, unleſs he can ſhew that he 
had more lands afterwards purchaſed. —Gawpv. held, it ſhall be 
intended that he had no more land; but he doubted whether lie 
was bound to ſeal it, becauſe it is variant from the covenant. | 
Cart 1. Wilford, Chamberlain of London. 
Debt lies in the FYEBT on a recognizance, acknowledged to the faid plaintiff 
king's bench in London, according to the cuſtom there, for orphanage mo- 


„ona dee ney ; and alledgeth the cuſtom, that they had uſed there to tale 


ſuch recognizances : and the queſtion was, Whether debt lieth in 
this court, or was to be brought in London only, where it is 
maintainable by the caſtom ?—And ALL THE Cour refolved, 
that it was- a good recognizance ; and the debt lieth for it in this 
4. Co. be. couft.—And Cox E, the Qucen's Attorney, who was of counſel in 
Gro- Car. · 44 · the caſe, ſaid, that it hath been ſo adjudged in this court between 
Wood's Inſt. Sharington and Fulwad. | 


1130. 


2+ El. Com. 432 · Cowp. 476. 


Shuckborough againſt Biggen. 
| | Ante, 632. 
on a convitien THE caſe was moved again.— And PopHHAM and CTV held, 
of manſlaughter that this ſuit is a ſuit of the party, and the burning of the 
_ ct ag hand cannot be pardoned. —PorHam faid, if one is attainted of 
ed warden forgery in an action upon the ſtatute 5. Elix. c. 9. ſ. 14. of for- 
does not dif- gery, the 3 cannot pardon the puniſhment. But the caſe in 
charge the burn- 1 f. Fliz, Dyer, 323. when one was convicted in the ſtar- chamber 
ing in the hand. for forgery, and the queen pardoned the puniſhment, was good 
. law; 19 the ſuits in that court are by information, which is pro- 
$. C. 5. Co. 5o. Per ly the queen's fuit, and not the party's; and therefore the queen 
Moor, 571% may pardon it, but not when he was convicted in an action at the 
Rod. '254- ity's ſuit ; and ſo he ſaid was the opinion of divers Juſtices 
N u. with whom he had conferred. But Gawo and FENNER held, 
„ that the queen's pardon was ſufficient to diſcharge the burning in 
2. Hawk. P. C. the hand; and to that purpoſe cited 3. Elz. Dyer, 202.—And 
$55s upon this diverſity of opinion they moved for a compoſition be- 
rween the parties; and the defendant gave forty marks, and the 
intiff accepted thereof, and then diſcontinued her ſuit; and the 
defendant was diſcharged by the pardon, the parties ſuit being de- 
termined. | 


- Cavs 14. 
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Trinity Term, 
41. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Knt. Chief Juſtice. 
Thomas Walmſley, Ey. 

John Glanvile, Eq. Juſtices, 
George Kingſmil, E/q. 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Sanders againſt Norwood, ett t. 
Hilary Term, 41. EIN. Roll 747. = 


\ J TASTE brought in the tenuit againſt the gratitee of a term, If a leſſee of 
by the aſſignee of the reverſion, in fodendo carbones. The _—_ 3 
defendant pleaded, that /Yilloughby, the firſt lefſee, had gantz al hie n- 

digged and opened a mine of coals, and afterwards granted unto ret excepting 

him all his intereſt in the land, excepting to him and his affigns, the mine, waſte 
all the benefit and profit of the coal-mines there, and of all trees wi! lie by an 
there ; and that afterwards Hlloughby digged the coals there, Upon — — 
this plea it was demurred; and argued by WILLIAMS, for the de- the — 
ſendamt, that this exception is of the mine itſelf, and of the land j coals afterwards 


and then the grantee is not puniſhable for this waſte done by him. dug by wr 
But all THe Cover, after argument at the bar, reſolved for — — 


the plaintiff, that the action is well brought by the aſſignee for void. 
this exception is void, becauſe he hath excepted that which he had Poſt. 650. 
not to except; for although he hath opened the mine, he hath no co. Lit. 54. 
more intereſt therein than he had before, nor any intereſt in the 2. Inf. 201. 
mine, which is but a profit a prendre out of the ſoil; and there- 2-Rol. Ab. 454. 
fore the exception void. And thereupon KincsM1L ſaid, if the 3 1 
leſſee ſells the trees growing upon the land, and afterwards 3 3 . 
the term, and the aſſignee cuts down the trees, an action lies 5. co. Dig. 682. 
againſt the aſſignee; for the grant is void againſt him.—Grc a - Dough 285. 
VILE. If the exception had been of the mine itſelf, I conceive 
that there the ſoil had been excepted, and it had been good, and 
he ſhould have had it againſt the leſſee thereof; but when the 
exception is of the profits of the mine, that is void, the term * 
being granted in the land. And a caſe 28. Eliz. Roll. $20. in this 
court was cited to be adjudged, where leſſee for years granted all 
his eſtate excepting the trees, and the firſt leſſee cuts down the 
trees, waſte was Lrougttt againſt the aſſignee, and adjudged - 
maintainable ; for the exception was adjudged void ;- for the trees 
were not let as firſt, but the ſoil; ſo as he excepted a thing which 

had not to except; and therefore the exception void. And 
THE Covar ſaid, there was not any difference betwixt theſe 
ales; wherefore here, the exception being of a thing with which 
he had not any power to meddle,'it is void. And therefore it was 
*<udged for the plaintiff, 5. Co. 12. 
Z % 2 |  Brocks 
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Cas 3. Brocks againſt Phillips. 
Eafter Term, 41. Eliz. Roll 12704. 


Alien enemy. is EFT as adminiſtrator of one Box upon an obligation. The 
no plea in toll Ga pleaded, that the plaintiff was an alien nie under 
1 the obedience of Bulli king of Spain, enemies to our ſo— 
Ante, 142, vereign the queen; and demands judgment, whether he ſhould 
Co. Lit. x29. be anſwered. It was thereupon demurred ; and adjudged that he 
Voor, 431. ſhould anſwer. ; 


Cro, Car. 9. Carter, 49. 191. Skin. 370. 1. Salk. 46. Ld, Raym. 282. 3. Bac, Abr. 376. 696, 


Casz 3. | Eaton againſt Allen. 


Words not ac- A ETION for theſe words: © He is a brabler, and a quarrelle:, 
tionable, * For he gave his champion counſel to make a deed of gift 
4- Co. 16. b. of his goods, to kill me; and then fly out of the country: but 
Oro. Jac. 114. God hath preſerved me.” The defendant pleaded not guilty; 
m_ * 5- and found againſt him; and now alledged in arreſt of judgment, 
4 8 that an action lies not for theſe words. And ALL THE JusTicts, 
except GL Ax 11 E held, that the words were not actionable. For 
< theſe words, He is  brabler and a quarreller,” will not bear an 
action; and the words ſubſequent are but to confirm them, 
or to ſhew the reaſon why he ſpake ſo; becauſe For is not any 
affirmative ſlander, nor an expreſs affirmation, but rather qualifies 
the force of the words ſubſequent ; and they relate to the firſt. 
But if the words touch a man's profeſſion, that which comes 
after the FOR, may aggravate the matter, and maintain the action; 
as, ANDERSON ſaid, if a man ſhould fay of a lawyer, He is a 
„ knave, FOR he bath dealt on both fides.” So if one faith of a 
ſurgeon, © He is a knave, rox he hath murdered ſuch a man 
„with his plaſters.” In theſe caſes an action lies, for they 
touch them 1n their profeſſion and reputation; and expound 
what he intended by the firſt words. —And WALMSLEY ſaid, he 
had conferred with the Juſtices of the queen's bench, and they 
were of opinion alſo that the action lay not. Wherefore it was 

adj udged tor the defendant. | 


Cart 4. lg Norwood's Caſe. 
| A veneral par- PROHBIT ION was brovght to ſtay a ſuit in court chriſtian 


don will = for defamation upon theſe words: If maſter Milliam Ner- 
charge a fuit in 4 , had not gone out of town, he ſhould have anſwered for the 
the ſpiritual f 5 : 

Court «x gie; two baſtards he begot upon two ſuch women.“ He there plcaded 
but not @din- the general pardon, which would not be allowed. And thereupon 
flautiam par tis. the prohibition was brought, ſurmiſing this matter; and now 


g. Co. 51. b. conſultation was prayed. —ALL THE CourT, except GLANVILE, 


Hob. 271. held, that it is well grantable; for they all reſolved, that a general 


X Iaſt. 23. pardon doth not aid him for the ſtaying a ſuit in court chriſtian, 
$1 which is for d ad inſtantiam partis but if it were ſued there cx 
contra. officio judicis, the general pardon would then diſcharge him.— 
Latch. 19% GLANVILE held, that for this ſlander an action lies at the common 
Hob, 81. law; for the begetting; of baſtards is puniſhable by the 18. Eliz. 
b. C0. es. c. 3. and the ſtatute, having given a remedy, takes away from the 


Cro. Car. 9. 55. 
113. 5- Com. Dig. 316. 3. Bac. Abr, 303. 2. Hawk. 556, Te 
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ſpiritual court its power. — But all THE OTHER JusT1cEs againſt ends 
him herein; for where a remedy for a puniſhment is given bya 545%: » 
ſtatute, that ſhall not take away the puniſhment that was before: 
and queſtionleſs, there is not any puniſhment by the common 
law, where one is injuriouſly flandered in this caſe, Wherefore a 


conſultation was awarded. 


Anonymous. | Cazt g. 
Hilary Term, 41. Eliz. Roll 358. 


COVENANT. The breach aſſigned was in two covenants; and Judgment can» 
it appeared, that for the one he had no cauſe of action, and not be given on 
for the other a good cauſe. Iſſue was joined upon both; and found „ I 


for the plaintiff 1n both, and damages entirely aſſeſſed. The bad. 
plaintiff c6uld not have judgment. 1 


Cowp. 358. Doug). 377. 720. 2. Term Rep. 758. 


Anonymous. 6x. Cav 6. 
PROHIBITION to ſtay a ſuit in the admirals court. The A libel will ie 


caſe was, That a Frenchman had his goods taken from him, in the admiralty 
viz. falt, upon the ſea ; which was afterwards ſold to the plaintiff, £2* againtt , 


being owner of the ſhip (the party incharged in the journey, but pay p97 Phage 


not preſent at the taking) at Plymouth ; and he ſued him for the ſalt goods — | 


in the admirals court, and had ſentence againſt him who brought taken at ſea. 
the prohibition ; becauſe the contract for the ſalt was upon the land zxarch. 110. 
and ſuable at the common law, and there ought not to have been a 2. Saund. 260. 
ſuit for it in the court of the admiralty,—But ALL THE COURT re- Hobart, 28. 
ſolved, that the ſuit in the admirals court was well brought; for \ 259. 
when tlie goods are tortiouſly taken upon the fea by piracy, it n 
gaineth not any property in them againſt the owner. And being 2. Lev. 26. * 
fold upon the land, unleſs it were in a market-overt, doth not Yelv. 135. 
alter the property. And when the owner found them in his 13. Co. 83. 
poſſeſſion, he may woll ſue in the admirals court; for although * your? 
the court of admiralty hath no authority to meddle with things — — 
upon the land, yet when the original cauſe ariſeth upon the ſea, 4, Co. Dig. 182. 
and other matters happen upon the land, depending upon the Wood's ut. 
original cauſe, thoſe matters, although done upon the land, ſhall 27 
be tried in the admirals court; as 19. Hen. 6. pl. 7. So an obli- ILA. 
, "3 bs 2 P. 7 Dougl. 589. 
gation to appear and anſwer in the admirals court, or to ſtand to 1. Term Rep. 
a ſentence in that court, is ſuable there (a), eſpecially in this caſe; C. B. 176. 
this fale, although it were in a market-overt, being void, becauſe ( 1. Roll. 
it was made to the owner of the ſhip, and party to the charge h,. 53% 


. — oO 3 . 
thereof; and ſo to be intended to be party to the tert. Where- Hard. — 
tore a conſultation was awarded. 13. Co. 52. 

| 4. Inft. 135. 


Smith agaiaft Shelbourn. 
: Zaſter Term, 41. Eliz. Roll 1001. f i 

„ eee The caſe was, A parſon being fick, the A general par- 
at 


her of Smith came with his ſon to the patron, and con- don diſcharges 
tracted with” the pom in the preſence of his ſon, for the next we puniſh- 


wy ' : . . . u ments inflicted 

aviidance of the church; and agreed to give him for it 1001. who — 

dex pat preclude the ordjpary from enquiring into, and depriving the incumbent for that offence. 

Fd ra. . 8. C Ow 7. Mcor, 2 2. Mod, 57 • 2. Hawk. 549. 
2 


Wereupon 


Casx 7. 
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Swrex therenpon made a grant to him of the next aveidanct accordingly, 
eg The parſon dies, the father preſents his ſon, who was admitted 
SAELBOVRN, inſtituted, and inducted ; we now was-ſued in the ſpiritual court, 
to be deprived for fimony upon this cauſe. Smith brought a pro- 

hibition, alledging therein the general pardon of 35. Ex. which 

was after his preſentation, admiſſion, inftitution, and induction, 

wherein ſimony is not excepted ; and it was thereupon demurted. 

— After argument at the bar it was reſolved, that the prohibition 

_ lay. And firſt yy. WHOLE COURT * that although 

| the general pardon diſchargeth the puniſhment for ſimony (a), 
— gp vu. 5c if the 2 comes in by ſimony, it «is examinable by 2 
4. Bl, Com. 62. Ordinary, for he ought to provide that the church be not ſerved 
: with corrupt perſons; and if he finds ſimony in any, he may well 
deprive him for that cauſe. And that made, that the church was 
never full of him, and made him no parſon ab mitio, 4nd the par- 

don doth not enable him to retain it. ; 


It is rot i, But ALLTHE Josriexs, excepting ANDERSON, held, that in this 
wh father to Caſe there is not any fimony ; for the father might buy the aduow- 
purchaſe the ſon, and preſent his ſon; and it is not ſimony in any to buy an 
next avoidance advewſan. And although the ſon here was privy thereto, yet it is 
of a benefice in . : 4 y 5 Y 
"der to provide Not material; for it being no offence in the father, who was the 
for his fon, al- principal, it cannot be an offence in the ſon, who was but 
though the in acceſſary; for there cannot be a particeps criminis, Where there was 
cumbepe be not any crime committed. But if the parſon himſelf had con- 
— 1 tracted for a benefice, to the intent another ſhould preſent him 
privy to the . . * 
purchaſe, for a that is ſimony (6). But the father is bound by nature to provide 


father is bound for his fon, and therefore his buying an advowſon with an intent , 


by nature to to provide for him is not any ſimony; therefore the prohibition is 
make proviſon well granted: otherwiſe, under colour hereof, every preſentment 
for his fon. might be drawn into queſtion in the ſpiritual 

Vide P. l. 733. migh rawn into queſtion in the ſpiritual court. 


— ANDERSON, Chia Juſtice, held, that a conſultation ſhould be 
Hod,165.centrs, granted in this cafe ; becauſe this contract by the father, with an 
Winch. 63, intent to preſent his ſon, being in preſence and with the ſon's 
Ces. jac. 248. privity, made it fimony in him; and he is deprivable. And al- 
* 3 * though the law is, that if ſuch a ſimoniacal contract be proved, 
4 InY - angrheincumbenit be deprived, that the ciiurch is qua/i always void; 
469. and that there ſhal! be a preſentment by lapſe to the queen; yet 
2. Bl, com. that doth not make the right of patronage to come into queſtion, 
* % 1 becauſe the deprivation ariſeth from the patron's offence, Where- 
5 NN P- fore, &c. But if in this caſe the father had baught the beneſice, 
3: Burr, 1810. with an intent to preſent the ſon, if it were without the privity 

and confent of the fon, it had not been any fimony, Wheretore, 

as the caſe here is, he held it to be ſimony, and the conſultation 


1 notwithſtanding, THE OTHER THREE JUSTICES | 


og aa him, it was adjudged that the prohibition ſhould 


( Seq 31. Clip. c. 6, and 12, Ann. c. 12 © @® 
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Windſor againſt the Archbiſhop of Canterbury, Loveday Cs. 4 
and Fletcher. 14 
Eafter Term, 41. Eliz. Roll 513. 1 


UARE IMPEDIT for the church of Buſcet in the county Pleadings in 
of Berks. And counts, how Loveday the defendant was 2% mpedit. | 
ſeiſed in fee of the manor of Buſcat, whereunto the advowſon S. C. xoor, 55. 14 
of two parts of the church of Buſcot (viz. to preſent to the ſaid * mg 14 
church at two turns together) was appendant ; and that one Nel, _— #5 
Stonehurſt was ſei ſed in fee of the manor of S. whereto the advow- 10. Co. 136. | 1 
ſon of the third part of the ſaid church (viz. to preſent at every 2. Roll. Rep. 130. 1 
third turn) was appengdant : and ſhews, how the ſaid Stgrebur/t Lit. Rep. 304. = || 
preſented one Parry to that church in his turn; and that after- [1 80 
wards Parry, in the time of queen Mary, was deprived; and then = 1 
Loveday preſented in his firſt turn one Ares ; and that Atres died; / fi 
und that afterwards Loweday preſented in his ſecond turn one 1 
Pullen, who died; and that he who had the grant of the next 
avoidance, by grant from Stonehurſt, was to preſent; and that 
the defendant had diſturbed him, &c. The archbiſhop pleads, 
that he claims nothing but as ordinary. Loveday the patron 
pleads, that Stonehur/t preſented Parry, who died incumbent; 
and that afterwards he .preſented Pullen in his firſt turn, and he 
died; and then he preſented the defendant in the ſecond turn ; 
ABSQUE HOC that the church became void by the deprivation of 
Parry. Fletcher the incumbent pleaded, copteſling the preſentment of 

Parry; and ſhews how he was deprived in queen Mary's reign, gue 
cunjugatus, and becauſe he was a favourer of the religion profeſſed 
in the time of Edward the ſixth; and that Loveday, the then 

patron, preſented Abs, as is before alledged ; and that in 1. Elz. 
this ſentence of deprivation of Parry was by the high commiſ- 
fioners repealed, and Parry reſtored ; who afterwards died incum- 
hent, and then Loveday preſented Pullen, &c. ; and that after his 
death he preſented the defendant as in his ſecond turn, and tra- 
rerſeth, ABSQUE hoc that the church was void by the death of 

res. 

It was thereu demurred in law; and after argument at the 4 merit 
bar, the Court bed for the defendant.” The point in law —— 
was, Whether this preſentment of Atres, upon the deprivation of 94s conjugates 
Parry (this deprivation being afterwards repealed, and Parry re- _* ** — 
ſtored), ſhall be ſaid to be a ſufficient preſentment for one turn, cumbent be re- 
lo as he afterwards may not have his ſecond turn? And ALL THE flored. 

CovaT reſolved that it was not; for when the ſentence of the | 
deprivation was repealed, and Parry reſtored, it is as if he never Ss 
had been deprived ; and the preſentation in the interim merely 1406. 148. 165. 
void, and as none, and as if a preſentment had been when the Dyer, 292. 
church was full. Now Atres is adjudged, as if he never had been Fitzy. 36. 
incumbent, but an intruder ; ſuch illegal preſentment can 

never make a turn in the patron. But if the incumbent preſented 

— deprived for incontinency, or other ſuch cauſe, it is 

otherwiſe. : 

As to the traverſe, which was alledged to be a principal cauſe of The mznner of 
the demurrer, for that the preſentment ought to have been tra- n avoidance.., 
verſed, and not the manner of the avoidance, it being unuſual 27 devavered, 
in a guare impedit *—ALL THE COURT held it to be well enough: 

W 1 
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Wir psen for it is the ſubſtance of the matter, as this caſe is, and not the it is n 
2 preſentation; and therefore it is traverſable. And if the preſent- out o. 
The Archhiſnop - X . . : 

| of ment of Ares in this cafe had been traverſed, it ſhould have been payme 
CaxTtraviy, found againſt the defendant ; therefore of neceſſity the defendant the co 
| Lovsvar, ought to traxerſe the manner of the avoidance. The difference i; TH 
and betwixt an aſſiſe of darraigue preſentment and a quare impedit; for in charge 
FLLTERSR. an affiſe of darraigne preſentment, the laſt benen is traverſ- tenant! 
able; but in a quae impedit the traverſe ſhall only be upon the it was 
matter; as appears in 6, Edw. 3. 8 ; payme 
In quare ip, But THE WHOLE COURT held the declaration to be ill, in that ther 11 
{f the count is he declares, that one had the advowſon of the third part of the advan 
of an advowſor church; and another two parts thereof; for it appears, that the that 11 
1 one had the entire church for the time, when he was to preſent. tent, 1 
* del. ſole. And then when he declares, that one had the advoww/an of ſolute 
tion that the fru parts of the church, vi. to preſent to two turns, it is repug- be pet 

church was en- Nant in itfelf; for by his own ſhewing, it is to f2v9 parts F ths 5 
tire, the who!e go ow/on, and not to the church, for the moiety or third part of Fo 
en the church is, where parcenery, or joint-tenants preſent jointly, ture 1 
—_—_— pare; Every one hath a part of the church; but where two churche; dition 
Hub- a4vowſer. are united and conſolidate, and the patrons agree to preſent the geable 
one two turns, the other a third turn, as this caſe is, there either or bu 
2 — of them hath tlie entire church for that time (a) ; and a3 whoſe 
4. Co. „i. WALMSLEY faid, the difference is well expreſſed in 31. Edo. 2. himſe 
5. Co. 12. Drat,” 68. & 6g. Wherefore it was adjudged for the defen- but if 
2. Init. 37;, dant. 5. Co. 102. | | | | dition 
10. Co. 135. F. N. B. 33. Co. Lü. 18. Ld. Raym. 197, 198. 3. Will. 214. 335. 367. unto. 
| (a) Sce 7. Ann. c 18. | whicl 
1 7 Smich againſt Warren. yo 

| : Hilary Term, 41. Eliz. Roll 417. 


A fine Il-vied 


ERT on an obligation, conditioned for the performance 
by a tenantgor 


> 943 Bad of certain covenants in an indenture, wherein Narren lad 
\crfioner in fee, let land to Smith for vears, and covenanted that he thould 
tothe uſzof the ENJOY it during the term. Upon demurrer the caſe was, that te- 
conuſte and his nant for life levied a fine to him in reverſion in tee ſur connſance de 
kcirs; and upon droit come ceo, (ge. and the ufes of that fine were limited to the 
concition bro- . * os | ; 
conuice and his heirs, upon condition that he ſhould pay to the 


it was 


D. 


a 


— bro tenant for liſe annually, during his life, 41. annum; and if in th 
for life, and one there were any default of payment thereof, that it ſhould be to e 
year over; is not the uſe of the conuſor for his life, and for one year over. The behar 
lurtegder. conuſee made a feoffment to Murren, who made that leaſe for years be ret 
2. Noll. ab. 496. to the plaintiff. The 4l. was not paid nor demanded ; the tenant certifi 
2 203- for lite entered upon the plaintiff; and, Whether this were a 22 
2. Lon. 2.4. breach of the covenant? was the queſtion: ES he 
8 Fixsr, Whether this fine levied be a ſurrender? And if fo, * 
| Whether ſurrender may be to an uſe?—And it was held, that it comn 
was not any ſurrender; for the fine implies a gift in fee ſimple: gf 
and every one who ig party to.a fine, ſhall be eſtopped to fry — 
the contrary. But u was ſaid, that if it were a ſurrender, yet it e 
well may be to an uſe; for it is a conveyance, tried, and charged a 
with this limitation of an afe. | He! ; Gren 

If ter bolds SECONDLY, Whether there was any breach of the condition 


dis eſtate on con- without demand of the rent ꝰ— And it was held that it was; for 
dition of pay g es Me #47 rr „ 


3 


annuity, non-payment is a brexch of covenant ſor quiet enjoyment, although no demand of it was 


* 


priſor 


made, 32d the leffce himſelſ 


£<nv. 412. 
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it is not properly rent; but qua/ia ſum in groſs, and is not iſſuing sure 1 
out of the land. For there is not any place appointed for the ee | 1 
payment thereof; and therefore the conulee is bound to ſeek out Wl 
the conuſor, to pay him. oder : 1 
Tump, In regard it being a thing wherewith the eſtate 1s $54 4 aff 
charged, and the leiſce might have paid it (although he is not = 
tenant of the freehold), becauſe it is in ſalvation of his eſtate (as 
it was agreed by all the Juſtices that he might), this default of 
payment being quai in him, he being tenant in poſſeſſion, Whe- 
ther it be a breach of the covenant, whereof he himſelf may take 
advantage?—And ALL THE JUSTICES (except GLANYILE) held, 
that it was; becauſe there is not any covenant, nor apparent in- 
tent, that the leſſce ſhould diſcharge it; and the covenant is ab- 
ſolutely that he ſhall enjoy it; and this condition is properly to 
be performed by him who hath the freehold. 


* $a - 


FovrTHLY, Whether this feoffment hath deſtroyed the fu- A ue limited 
ture uſe, which is to ariſe for non-performance of the er he _ 
dition? for, if ſo, the entry of the tenant for life is not con- — OY 

g > Sep upon non- 
geable. And it was reſolved, that it had not; for it is a charge trance of 
or burden upon the land, which goes along with the land, in a condition, 
whoſeſoever hands it comes. And being limited to the conuſor ſecondly, 10 tbe 
himſelf, GLANVILE conceived it to be a condition unto him; uſe of the couſor,, 


ell b is not deſtroyed 
but if it had been to a ſtranger, to have ariſen upon ſuch a con- ods 


dition, the non-performance- thereof had been a ſpringing uſe feoffnent made 
unto. him; for now it is merely a tie and charge upon the land, by the conuſee. 
which is not deſtroyed by the feoffment ; and although it be a fu- | 
ture uſe, it may be well raifed upon non-performance of the con- —_— 25. 
dition; as it was adjudged in Bracebridge's Caſe (a). Wherefore — "OY 
it was adjudged for the plaintiff, 137. 
x" | Fearn, Con. Rem. 200. Prec. Ch. 72, 73. 5. Com, Dig. 630. 
(a) Plou den, 416. . 


a Dean's Caſe. | Cast 10. 


Da. citizen and merchant of London, had called one Garret, The mayor orf 
alderman of London, fool and naue upon the Royal Exchange, S 
in the preſence of divers, and was therefore committed b L 
P 0 * | n DY UE of the city com- 
mayor to Newgate, becauſe he would not find ſureties for his good mit a perſon 
behaviour, By an habeas corpus cum cauſii, he procured himſelf to (who has pub- 
be removed into the common pleas ; and there all this cauſe wag bly abuſed an 
certified ; and that the cuſtom was, upon ſuch a miſdemeanor, to nnn 
commit any citizen to priſon, &c.— W ALMSLEY. The juſtices qcreties > | 
of peace uſe, under colour of their authority, to require the good is good be- 
behaviour of every one at their pleaſure, and if they refuſe, to bavour. 
commit them to priſon. But, I conceive, if they have not good Ante, 78. 
cauſe to require ſureties for the good behaviour, and the party re- 1. Lev. 52. 105. 
fuſe, and is committed to priſon, falſe impriſonment lies; for the 2. Lev. 20. 


ſtatutes of 34. & 35. Edw. 3. c. 1. which gave to them that au- ae 


— 


— * a * — I 
— —— — —— -- - 


— 


—ͤ— —— — — —— FIR 


2 * — 


thority, is principally for vagrant perſons, and ſuch like; and it Latch, 226, 
8 not intended for every private abuſe. —ANDERSON. *'T here are Palin, 130. 
divers ſtatutes, that for private diſcourteſies one ſhall not be im- 3- Bulf. 139. 


priſoned; and therefore 1 ſee not how this cuſtom can be main- 9 | 
. Strange, 560, z. Com. Dig, 197, 1+ Bac, Abr. 681, 2. Ld, Ram. 1029. 2, Salkv697. 


tained, 


CY 
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Drax's Cars. tained. A man may be impriſoned for a contempt done in count, 
but not for a contempt out of court: and therefore he ought not 
to have been committed for ſuch a private abuſe.— And by aſſent 
of THE WHOLE Cour, he was diſcharged. | 


Carr 11. Piper againſt Wyder. 
Eafter Term, 36. Eliz. Roll 83. 
Counterplea HORMEDON. The tenant vouches the heir of one Fobn Gea: 
'- — 1 frey within age, and prayed, that the pars! demurrera. The de- 


mandaut counterpleads, that neither the taid John Godfrey, nor any 
Dyer, 135. of his anceſtors, ever had any thing in tenementis prædictis, Et. 
4. Co. 30. Hereupon they were at iſſue; and ihe jury found, that the ſaid 
10. Co. 34 Fohn Gedfrey was jointly ſeiſed in fee with another, who infroffed 
2. Bl. Com. the father of the tenant, &c.—And it was clearly holden by Tye 
299 WHOLE Cour, that this verdi& was found for the tenant. For 
if this joint-tenancy had been pleaded by way of counterplea, it 
had not been a counterplea, as appears 8. Hen. 7. pl. 5. ; wherefore 
a fortiari being found by verdict ; for there ſhall not be any coun- 
terplea, but where it is thereby proved, that he who is vouched 
Co. Lit. 186. 2. had not ſuch an cſtate wheredt he could make a feoffment: but a 
- E may make a feoffment of the entirety with warranty; 
lor he is ſeiſed per my ct per tout. And although it be a diſſeiſin 
Ane, 17, of the moiety, yet the feoffment is good, and the warranty well 
annexed : and when they join in a feoffment with warranty, every 
one weriants the entire; and that may here be a counterplea to 


tmc warranty, but not to the voucher. Wherefore it was ruled 
accordingly. | 
Carr 12. Luſhford againft Sanders. 
- Fafter Term, 41. Eliz. Roll 2592. 
A proviſeina a ASTE by the heir againſt the defendant, executor of a leſ- 


leaſe that the ſee for years. The caſe upon demurrer was, One made 2 
— eee leaſe for years by indenture, wherein was this proviſo: © Pro- 
15 ef * VIDED ALWAYS, and it is agreed between the parties, quad lici- 
and not an ex- *©* tum forct ct efſet to the leſſor and his heirs, at any and every 
 Eeption. time during the term to fell, ſell, ſhrab, cut down, and carry 
Ante, 683. „away all the wood and trees, and all the timber, growing, ſtand- 
3. Lev. 505. ing. or being upon any of the premiſes.” Whether this were any 
1 Wcood's Cen. exception out of the leaſe of the trees, or but a covenant ? was the 
. queſtion: for if it were an exception, they never were let; and 
* then waſte lies not.— And after argument at the bar, ALL THE 
CovkrT reſolved, that it was not an exception of the trees, but 
a covenant only. Wherefore it was adjudged for the plaintiff, 

Jide 3. Hen. 6. pl. 45. 


Caer 33. Armiger azainft the Biſhop of Norwich and Holland. 
/ after Term, 41. EK. Roll 61g. 


A biſhopcannet * IMPEDIT for the advowſon of Nortb-creat, in the 


— county of Nerfolk, Upon demurrer the caſe was, That the 


to a G biſhop of Norwich, after the 1. Eliz. c. 19. ſ. 5. which made leaſes 


held in right of and grants by biſhops of their poſſethons void (unleſs leaſes for 


his biſhoprick for a longer term than wt ile be f ls the ſee, Ante, 207. 440. 601. 1. And. 441. Savil 
119, 3- Co. 5g. Cro. Jac. 173. 2. E:iowri. 164. Hard. 326. Co. Lit. 45. 10. Co. 39. 2. Leon. 
138. 1. Len, 308. . Koll. Rep. 169. 1. Keb. 162. 11. Co. 73. 1, Lev. 332. 3+ Bac. Ab. 353· 33% 
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twenty-one years, where the ancient rent was reſerved), granted Anzwtc"« 
that advowſon to the plaintiff for twenty-one years, which, was ä 2 
confirmed by the dean and chapter; the advowſon being appendant Neuen and 
to the manor, which he had in right of his biſhoprick. The ſaid Hor kA v. 
biſhop was afterwards tranſlated; and during the time that the - 
temporalties were in the queen's hands, the church became void ; 

another biſhop was afterwards elected: the queen preſented Hol- 

land the defendant, who was admitted, inſtituted, and induQted ; 

againſt whom, and the biſhop, the plaintiff brought a quare impedit. 

They pleaded the 1. E1iz. c. 19. . 5.: and, Whether this grant of 

the advowſon be within the ſtatute (becauſe it 1s not ſuch an here- 

ditament whereof there can be any annual profit, nor any rent re- 

ſerved)? was the queſtion. — Secondly, Whether this grant be 

void againſt the queen, as well as againſt the biſhop's ſucceſſor ?- 

—After argument at the bar, it was reſolved by THE CouRT, 

that this grant was void by the ſtatute ; becauſe it is parcel of the 

poſſeſſions and hereditaments of the biſhoprick; and therefore 

void, as well againſt the queen as againſt 4 ſucceſſor; for the 

ſtatute made it void to all purpoſes: but yet it is not ſo made 

void, but that it is good during the time that he who granted it 

continues biſhop ; and it ſhall bind himſelf, ſo as he ſhall not avoid 

it. Wherefore it was adjudged accordingly for the defendant. 


Humphrey againſt Barns. Cart 1h 
| Eaſter Term, 41. Eliz, Roll 752. 
DEBT on a bill obligatory of 1 2 138. 4d. The defendant The plea of 
a 


| pleaded a foreign attachment in bar, made in London by one foreign attach. * 
Iſeulton, to whom Humphrey was indebted of 131. in his hands, % mot hew 


aker the original writ purchaſed, and before the return of the A ad woe 
exigent, or a nce thereupon; and before he had any notice of and if it was 


the ſuit in the common pleas.— It was thereupon demurred, and obtained pen- 
adjudged to be no plea.—F1xsT, Becauſe it appeareth not, that the 4% lite, iris 
13]. attached was parcel of the ſaid 131. 13s. 4d. now in demand. — 
—SECONDLY, Becauſe this attachment was made whilſt the ſuit * 

was depending in the common pleas ; and the queen's court being 1. com. Dig. 
re of a cauſe, it is inſufficient, and cannot be: for, as 424. 427. 
VALMSLEY faid, the ſuit depending in the queen's court, the 1. Bac. Ab.6gr. 
laid court is intereſted therein; and it is againſt the dignity thereof 

to have an inferior court meddle with it: alſo whiltt the ſuit is 
depending, it is g in cuſtodia legis, and cannot be meddled with 

by another. As the law is, Where one is to be attached by his 

goods at the common law, if the goods be diſtrained — im- 
owes, they cannot be attached. — Wherefore it was adjudged  » 
or the plaintiff, = | | 


Cropwel aguinſt Peachy. Cann 156 
Eaſter Term, 41. Eliz. Roll 942. 


DEBT on an obligation, conditioned for the perfarmance of A defendant 
covenants within a certain indenture, whereof ſome of the cannot plead 

covenants were in the affirmative, and ſome in the negative, He P*formance 

pleaded the indenture, and performance of all the covenants therein — 2 

generally, — And it was thereupon demurred; and without argu- affirmative co 

— a — ed for the plaintiff, | venants. 
232, 749+ Co. Lit. 303. b. Moor, $56, Hob. 13. Palm. 70. 1. Sid. 87. Cowp, 578. 
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ed HY Barker ggainſt Bourn. 
Hilary Term, 41. Eliz. Rell 487. 


If judgment be *RROR. For that in debt againſt the heir, on an obliga- 
obtaincd againſt tion made by his father, the judgment being againſt lum 
1 by nibil dicit; execution was awarded by a capias ad ſatisfa- 
dic ie, execution - : ei ſat'sfa 
of 4. ja orfi, ciendm, whereas the lands only deſcended unto him ought to 
fa. twill w have bcen,put in execution, and not his body, nor his other 
ainsi tis body lands (a). And error for this cauſe was brought, tam in redditione 
e like as ficli, quem in redditione cæccutianis. And now TowsE moved, that 
ns own pro- , i . 

per debt. it was error; for the difference is, where the heir pleads a falſe 
Moor, ga. Plea, there his body and all his lands are liable to the execution, 
2. Leon. 11. 28 for his own debt; but if he be condemned by default, or ac- 
Jenesf 88. knowledgeth the action, the execution ſhall only be of the lands 
Bark. . deſcended unto bim: and fo is 6. & 7. Edw. 6. Dyer, 81.— 
5. Com. Dig. — GAWDY held it not to be error; for the judgment and execution 
213. ſha!l be general, unleſs the heir acknowledgeth the action, and 
2. Id. Raym, ſhews that he hath ſo much by deſcent; as it was in Treuinnian 
ys Caſe, Plewd. 440. & Dyer, 344. But when the heir will not ſhew 
that he hath ſo much by 4 and fo loſeth the benefit which 
the law gives unto him, it ſhall be intended, that he hath aſſets to 
* © fatisfy.—CLENCH agreed with him—PornAam and FENNER were 
abſent. Wherefore rule was given, that judgment ſhould be af- 
firmed, unleſs other cauſe was ſhewn by fuch a day.— And Tau- 
FLELD ſaid to the Court, that in 19. Eliz. in the common pleas, 
in one Lyon's Caſe, upon ſearch of all the books and precedents, 
it was reſolved, that in this caſe execution ſhall be awarded againſt 
the heir, as for his proper debt.—And Gawpy faid, that in this 
caſe the error is well aſſigned in the judgment; for if it be error, 

it is in the judgment. 


(a) See 3. & 4. Will. and Mary, c. 14. ſ. 6. 


000 2, Wakefield againſt Hodgeſon and others. 


A fincofa1me- JPRROR to reverſe a fine. The fine was levied of a reverſion of 
m-nt ie Gaiden E divers tenements in Lenden, in Golden- Lance. The conuſce 
—— brought a quid iuris clamat, and, hanging that, died, The r 
ctſeription; and if the conuſee die before the proclamation, the heir ay cauſe them to be made; aud 
he plead to part, and kttorns for the reſidue, it may be engroſſed for the whole, brings 
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brings a new quid juris clamat. And the defendant in part claimed wanne 
fee, and for the other, was ready to attorn (a); and the plaintiff —— 
accepted thereof; and to the remainder it was awarded, that the ac Oran 
defendant cat inde /ine die; and the tine was engroſled, and the pro- 
clamations made. | 
Tut Fixs r- Ex Rox aſſigned was, for that the conuſee only is 3. Co. 36. b. 
to have the election, whether he will levy the tine with procla- Dyer 254. 
mations or not; and he being dead, the fine ought not to be with Cruile, 44 
proclamations at the heir's ſuit; as Dyer, 254. is.— But ALL THE 
Cour reſolved to the contrary ; for the heir hath as well election 
to have it with proclamations, as the anceſtor; for it-1s for his 
benefit, and the ſtatute doth not reſtrain it. And the reaſon of the 
Cafe in Dyer, why the proclamations there made were ſtayed, 
was, becauſe a formedon was depending; and that was only in the 
diſcretion of the Court. f 
A Sxcovp ERROR aſſigned was, Becauſe the judgment in the P. N. B. 147. 
quid juris clamat is, ** That the fine be engroſſed for part only;“ r 438 
but here it is engroſſed for the whole. | | 
But THE CouRT reſolved, it was well enough; for the bringing 
of the quid juris clamat is not material; for the conuſee might have 
had the fine engroſſed without ſuing a quid juris clamat; and the 
ſaing thereof is only for his advantage ; for without tuing thereof 
he could not have had any attornment. Wherefore, although the 
judgment thereby is, that the fine ſhall be engroſſed for part, yet 
the party, if he will, may have all the fine engroſſed; and the pro- 
— in the time of the heir, after the engroſſing, are well 
enough. | 
A Tump Error aſſigned ore tenus was, for that the fine is“ ——_ 4 
levied of tenements in Golden- Lane in London; and there is not Gro Jas _ 
2ny vill, hamlet, or pariſh mentioned. Sed non allocatur. For THE 129. 554. 
Cova r ſaid, that it appeared not unto them, but that might be a Cr. Car. 269. 
vill or hamlet; and it may well be ſo intended, unleſs it had been 276 574 
ſo alledged, that the party might have anſwered thereto. Where- als hor oy 
fore the judgment was affirmed. ales 
(a) See 23. Eliz, c. 3.; and 4. & 5. Ann, c. 16. 
Foxley againſt Anneſley. _— 
ACTION of trover, and converſion of twenty ſheep. The de- In trover, if the 
* fendant pleaded, that the queen was, and yet is ſeiſed of the endent Juſti- 
manor of Newport- Pagnel, in the county of Bucks ; and that male- * —— 
fallores ignoti ſtole thole ſheep from the plaintiff, and brought them muſt traverte 
within the ſame manor, and there waved them; whereupon the the converſion; 
defendant, as bailiff to the queen of his ſaid manor, ſeiſed them dad cannot con- 
3 the queen's goods, to the queen's uſe, which is the ſame troyer, % with an 
and converſion ; and prays in aid of the queen. Whereupon the PENN, 
plaintiff demurred ſpecially.—Cz Ew for the plaintiff moyed, that Moor, $73» 
the plea was not good. —F1e.sT, Becauſe it concludes with an aid 12 earl 
dier in this action, which being perſonal and poſſeſſory, and for = Hawk, 0g. 
a chattel only, is not good, and herein aid is not grantable, Vide 5- Com. Dig. 
11. Hen. 4. pl. 9. 14. Hen. G. pl. 5,—StcoxpLy; He juſtifies for 0. 
a leizure, and anſwers not to the converſign, Which as the chief . 686. 
matter in this action: and the ſeizure is not any converſion; and 
fore he ought to have anſwered or traverſed it; as 7. Hen. 6. 


pl. 13. 


CE” yu > Is > +a = 
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Fort ar pl. 13. in conſpiracy he juſtifies, that he gave evidence to the jury by 

ag command of the Juſtices, and it was ruled to be no plea; for that 
A conſpiracy.— TIR DIY, The plea is not good; for 
when one juſtifies a ſeizure of goods as waved, he ought to ſhew, 
that purſuit was made after the felon, and that he waved them ; 
for otherwiſe they are not waved. Brook, * Eftrazs,” g. 29. Ed. 3. 
pl. 29. 4. Edw. 3. pl. 19. and ſo is 37. Hen. 8. 

GAwp and PorHAam held, that the plca was not good, for 
that the converſion was not anſwered : he alſo ought not to have 
aid, becauſe it is but a chattel ; and he hath not alledged, that he 
hath anſwered for them to the queen; but, that he needed not to 
have alledged any purſuit of the felon.— For Pornan faid, it 
ought to be alledped that the felon fled, for that he was in fear to 
be apprehended, and for that cauſe waved them, For if a felon 
carry away goods which he ſtole within a manor, and leave them 
{«) 5-Co. 109.2. there, — at another time goes away, the goods are not waved (a); 
Moor, 572. for waving ſhall be where he hath the goods, when he flies for fear 
* — to be apprehended for them: and the reaſon of the forfeiture is, 
109. becauſe there was a default in the party robbed, that he did not 

urſue him, to have taken the goods from him ; and therefore the 

w gives them to the queen. But it is not neceilary that he be 

. purſued for the felony when he leaves the goods, ſo that he flies 

for this cauſe.—But afterwards, becauſe the plea was not in bar, 

but concludes, f regind incenfulta, Cc. they all reſolved, that the 

judgment could not be in matter of bar: and becauſe aid was not 

grantable in this caſe, it was awarded, that he ſhould anſwer with- 
out aid. And fo it was adjudged. 5. Co. 105. 


Telv. 199. 


en Blandford again: Andrews. 


On a bond con- DEBT on an obligation of cighty pounds, conditioned, that 
ditioned to pro- if the defendant procured a marriage (a) to be had between the 
Ache ret” plaintiff, and one Bridget Palmer, at or before the feaſt of St. Bar- 
— 28 —_ tholomew then next 14 that then, &c. The defendant 
rrate the per- pleaded, that the plaintiff, before that feaſt, came to the ſaid Bridget 
formance, the Palmer, and called her whore; and told her, that if he married 
— — bur e her, he would tie her to a poſt; and uſed other opprobrious words 
— — unto her; by reaſon whereof the defendant — not procure the 
he endeavoured {aid marriage before the ſaid icaſt. Whereupon the plaintiff de- 


to procure iti. murred.— WILLIAMS, ſerjeant, moved, that this was not any 


Ante, 361- 672 plea; for he hath not ſhewn that he uſed his endeavour to pro- 
16. Hes. 6. x62, cure the marriage; for it may be that, notwithſtanding theſe words, 
8. Co.gr. they would have internarried. —<And of that opinion was ALL 
Co. Lit. 26. THE COURT ; for the defendant ought to ſhew that there was 
Godd. 70, not any default in him, and that he did as much as in him ie 
3 procure it; otherwiſe he doth not ſave his obligation: and 

313. words ſpoken before the day, at one time only, are not fuch an 
Doug. 693E impediment but that the marriage might have taken effect. Where- 
fore it was adjudged for the plaintift. | 


(a) Marriage brokage bonds are now held illegal and void, Prec. Ch, 267- 623. 
3, V. Was. 113. 456. . Ack. 366. Watts 


. — 
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——— - _— 
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Watts againſt Brayns. Car 5, | 

APPEAL of the murder of her huſband at Fever/ham (which is A writof appeal 

within the Cinguc- ports). "The writ was directed to the e de 
Lord Cobham, warden of the Cingue- ports; who returned Jin !- 8 
the writ, which was filed, and the body of the defendant ed; but on its 
brought to the bar. The plaintiff declares againſt him.—And being removed, 
GODFREY, for the defendant, demanded oyer of the writ and re- with the body, 14 
turn, which was read; and then he exceptgd unto it, in regard nus 1 Wy 
it ſhould have been directed to the ſheriff of Kent, who is the im- — — 1 
mediate officer to the court, and not to the warden of the Ciuguc- clare againſt the * 
ports —T ANFIELD moved, that if the writ were not well directed, apyellee in . 1 
all was void, as if it had been directed to J. S. Wherefore, be- f, e. 1 
cauſe he is informed that the murder was apparent, and the pri- TIE 1 
ſoner at the bar, he prayed that he might be committed to the Ye 13. 
Mar/halſea, and that he might declare againſt him in cu/to4i/4 ma- yo pr 
reſchalli ; for this writ is as none, and void; and therefore differs 2 Rll ab. — 
from the caſe of the writ of appeal againſt the ſervants of Fir 2. laſt. 357. 
George Fermor (a), directed to the heriff of the county of N. which 
was ill for a defect therein. —But the writ being ſuch as it was, 
the parties appearing thereupon, it was held, that they ſhould not 
be committed, nor a declaration againſt them in c/todia mareſchalli : 


but here this is not a writ at all; wherefore the Juſtices would b | | 
1 


- — — - I w 

- _ ”O— — 1 
- 

— — 


—— 
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adviſe hereupon.— And the next day, TANF1ELD, at his peril. 
declared againſt him in caſtodid mareſcballi. And the defendant 2. Inft. 557, 
maintenant pleaded, in abatement of the writ, that the plaintiff Koll. Ab. 536 
had a writ of appeal depending againſt him; and he pleaded it in 5 — 
bec verba.— And, by the opinion of THE Cour, he was compel- 1. hac. Ab. «25. 
kd to plead over to the felony; for ſo are all the precedents of the . Ld. Ra. 1250. 
Court. And upon this plea it was demurred in law. X.. | 
fol. 778. | 1 
(a) Ante, 605, | 
Lewen againft Cox. Car 6. 
Eafter Term, 41. Elix. Roll 250. 
[JPON a ſpecial verdict the caſe was, Lewen deviſed lands to his A deviſe, to b 
two ſons equally, and their heirs: Whether it was a joint „ : 


a x 64 4 
eſtate in the ſons, or that they were tenants in common? was the ., . — 


queſtion. a tenancy in 
Coke, Attorney General, ſhewed that they were jointenants. common. 
For firſt, It is agreed, that a deviſe to two and their heirs is a joint Ante, 532. 31. 
eſtate in them, notyithſtanging the opinion in 30. Hen. 8. ; and 3. 
ſoit hath been oftentimes agreed: and it is à8 clear, that this 2; Nelr 4, 89, 
word equally, by the rule of the common law, unleſs it be ina will, dens notes (a) 
alters not the eſtate ; but the intent of the deviſor is to be ſearched: 6. Co. 16. v, © 
and as to that, he conceived that it connot make a tenancy in com- 1. Atk 454,494. 
mon in the deviſor's intent; for it ſigniſies only an unity and 2. Ak. 122. 
identity of eſtate, and there cannot be à more equal eſtate than 3 a. 
to them jointly; and when the words of a deviſe do not ſhew any Py 19. 
apparent intent to change the eſtate which the law limits, it would 1. Eq. Caf. Ab. 
be violence to the words to diſtort them to another ſenſe. The 292. Pl. 10. 
manner alſo of placing the word © equally” is to be obſerved ;- but 3. K 2 252 
if it had been to them and their heirs equally, fo as the intent might cm. * 
have been collected that their heirs: ſhould have it equally, it 12. Mce. 256. 
would peradventure have been ſtronger; for then their heirs might — oy Raym, 
622. 625, 
oy 3. — Caf. 297. 4 Brown Par. Caf. 224. 1. Wilſon, 165. oe 


. 


ſhould be tenants in common; for there is not any word in a deed 
or will which ſhall be idle, if it may be taken to any reaſonable in- 
tent: and to that purpoſe cited Bold Caſe, Dyer, 14. 

FENNER held, that _ were jointenants ; for jointenants have 
an equal eſtate, and equal profit; and a will is to be expounded 


6. Co. 16. b. after the judgment of the common law, when the intent appears 


Poſt. 743- 


Ante, 330. 


not to the contrary. And therefore, if a deviſe be to baron and 
feme, and a third perſon, ægualiter, they are jointenants, as by pur- 
chaſe, during the coverture, and the baron and feme have but a 
moiety. s 

porn AM? contra; for the word equally hath two ſignifications: 
in the one, it refers to the eſtate; in the other, to the quantity of 
the land: and here, To which of them this ſhall be referred? was the 
queſtion. If one deviſe his goods equally to two, there 15 not any 
jointenancy; for equally ſhews his intention to give to either of 


them an equal proportion: ſo of a de ʒiſe of a term to two equally, 
they are tenants in common; for otherwiſe there ſhould not be 


any equality in property, if all ſhould go to the ſurvivor : but a 
deviſe of land to two equally, they are jointenants; for there is not 


3. Co. 39. b. any inequality or loſs, although the ſurvivor ſhould have all; forthe 


.) See the cafe four ver/us three (c). 
of Denn on the demiſe of Gaſkin v. Gaſkin. Cowper 657. 


| | ference between this and Shepheard"s Caſg. 


other can have it but during his life. But if a deviſe were to two 
and their heirs equally, or part and part like, there is a tenancy in 
common; for every one of their heirs ſhall have it: and if the one 
ſhould have all by the ſurvivorſhip, it is not equal as to their heir; 
and ſo here they are tenants in common; and there is not any dif- 
CLzxcu agreed with him in emnibus. And afterwards it was 
adjudged accordingly, that it was but a tenancy in common; an 
affirmed in a writ of error in the exchequer, upon the opinion of 


() Trio, Term, 35. Eliz. ante, 33% (6) Cis:d ante, 447 ' 
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Lewexn not both have had it, if it were a joint eſtate. And therefore 20. F, 
gasairſt . ; . . ] 9. Z. 
a; inſt betwixt Pettywade and Cote in this court, where one had three 
Nous and te lng nu ent t U i | | 
entül; nd Hay of them ded without i; 
bote itil; and if any of them dud without iue, tht the ty 
; ſurvivors ſhould have his part, equally to be divided betwixt them: pl 
it was doubted what eſtate the two ſhould have in that part, after and al 
the deceaſe of one of them without iſſue : and it was ruled, for Ife: Man W 
Ante; c3, for the word part doth not enlarge the eſtate; and that by theſe tus ca 
Pol. 729. words, © equally,to be divides,” they were tenants in common, and lun 
3 Co. 35. b. not jointenants. But there the words ſhewed the deviſor's intent the a0 
W that they ſhould be feveral and divided eſtates: and it was ruled to be t 
there, that ** equally divided,” and © equally to be divided,” are all 
one: and ſo it was ruled here, in Dickins v. Mar/hal (a) : and ſo | 
alſo in 17. Eliz. where a deviſe was made to two equally, it was held Deb 
to be a joint eſtate. But Shepheard's Caſe (b), in 18. Eliz. is good tu 
law, that a deviſe to two equally, and to the heirs of their bodies, before 
made a tenancy in common ; for as the inheritance is in common, beaſts 1 
ſo his intent ſhall be collected for the particular eſtate (2 Frx- Wee, 
NER conce//it) ; but it is not ſo here. | and arg 
ALTHAM @ contra; for if they be not tenants in common, this plaintit 
word ** equally” would be vain ; and no word in a deviſe or grant cited, 3 
ſhall be void, if it may have any good expoſition. In 2. & z. —THE 
Cro. Car. 25. Ph. & Mar. Bendlie, it is ruled, that a deviſe to two, part and agreem 
part like,” made a tenancy in common; for tliere are no parts caſe of 
betwixt jointenants ; and therefore his intent appears, that they ied 
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off mortem of Thomaſne Chapman and of Thomas Chapman; lumen: 11 


and alledges, quid prædiel. Thomaſie Chapman, and Thomas Champ- —— | 4 


nar were dead, and ſo miſtakes Champman for Chapman : and for not material 


this cauſe error was aſſigned ; for the leaſe is not then begun.— Alden 


But rus Cova r held, quid prediftus Thomas was ſufficient, and Cowp. $41, 
the addition of his firname was vain ; and it ſhall be intended 3. Term Rep, 
to be the ſame perſon. Wherefore it was affirmed. 31. 


' Hayford againſt Andrews. ess 
EBT upon an obligation, conditioned for the payment of | 
D 3 at * certain. The defendant 2 that — but yay 
before the day, the plaint |, in reſpect of a treſpaſs made by his payment at a 
deaſts in the defendant's land, gave unto him a longer day of pay- n day. 
ment, which is not vet come. And it was thereupon demurred, — os 
- 6 h | gave a 

and argued at the bar, that in regard it was before tlie day, the longer day of - 
plaintiff might well by word defer it; and in proof thereof were pryment is bad. 
cited, 31. ARG. 17. 12. Rich. 2. Barr.” 243. 26. Hen. 8. pl. q. Ae, 455. 6736 
Tur Cour, without argument, held it to be no plea ; for an 1.17. 5. pl. 16. 
agreement by parol cannot Tifpente with an obligation. But the 8. Co. 155. 
caſe of 12. Rich. 2, is good law; for there the agreement at the Pitzg. 73- 
day to retain is as a payment, and thereby the obligation is diſ- | Will. 347. 


- ; ne . Wilf. 275. 
charged. Wherefore it was adjudged for. the plaintiff (a). Co. Lon b, 
| (a) Vide Cowper, 47. in point, and 5. Com. Dig. 261. 
SS _ Hunt's Caſe. | bus 


[ENT and others were indicted before the. mayor and alder-. Juſticesof the 
men of Hereford, being juſtices of peace. and gaol delivery, peace have no 
upon the 5. Eliz. c. 14. for forging the will of one Davies. Excep- auchn in 
tlon was taken, becauſe by the ſtatute they had not any power to s El A N 
take ſuch indictment; but the power of enquiring thereof is given Ante, 87. ok 
to the Juſtices of oer and terminer and of gaol-delivery only; 2. Roll. Ab. g6. 
and ſo it was ruled in 31. Ez. in Smith's Caſe, — Wherefore for 2 Has. P. C. 59. 
this cauſe he was diſcharged. n NO. 
| ö Eden's Caſe. | 1 Casr 10. 
EDEN and others were indicted upon the 8. Hen. 6. c. 9. of The miſrecital 
forcible entry ; for that he, and livers others in the indiR- of a ttatute vi, 
ment named, forcibly entered, and difſciſed Alice Knetsford.—Fre'sT, — the ĩa- 
Exception was taken, for that the ſlatute is recited, That if any ym" Yon 2 
y ugxpelled or difſeiſed ;** wheteas it-ought to have been, ex- ang it cannot b 
* pelled and difſeiſed.” But it was ſaid, that the printed books, made good as a: 
and allo the parliament roll, is in the disjun&ive ; and therefore mon law. 
a allacatur.— ANOTHER EXCEPTION was, Becauſe the ſtatute is, te, 397+ 231. 
If any feoffment or diſcontinuance thereof be made, &c. and 2. Hale, 272. 
tle ſtatute reciting this word © thereof ' was left out.— And for !-Com-Digagr, 
tlis cauſe held to be ill; for there is not any ſuch ſtatute ; and cn 0g * 
the mifrecital of a ſtatute is cauſe to avoid it. It was then moved, — 94 Y 
tlat it was a good indictment for_riot, although it were void upon 8 888 
tte ſtatute. Sed non allocatur for, being void for the Principal, 
eo. KLIZ. PART It. Aa 2 RN 
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Tozn's Carr. it cannot be for the reſidue. Wherefore they were Gif. 


* 2. Hen. 7. pl. 10. 6. Hen. 7. pl. 5. 11. Hen. 4. pl. 41. 
18. . 4+ pl. 10. 11. Hen. 7. pl. ug : | 8 


Steverton again Scrogs. 
Trinity Term, 40. Eliz, Roll 1139. or 1132. 


The lord of the R EPLEVIN. The defendant made conuſance, as bailiff of 
manor muſt Oltver Scrogs ; for that the place, where, &c. is within the 
__ a pillory juriſdiction of the leet of the manor of Renold, whereof the ſaid 
3 O. Scrogs is, and tempore quo, was lord: and ſhews, that at a leet 
habitants of the holden there, ſuch a day and year, it was preſented by the juty, 
vill, except by that there was not within the vill any pillory or tumbrel to pu- 
ſpecial cuſtom ; niſh offenders; and therefore the vill was amerced to 20s. : and 
— 2 ſhews, that the plaintiff, at the time of the taking, was an mha- 
forfeiture, en. bitant there; and becauſe he did not pay that amercement, but 
quirable at the utterly refuſed to pay the 20s, therefore the defendant, as hailiff of 
leet. the manor, diſtrained, &c. . And it was hereupon demurred. 
n. WincH, for the plaintij. This plea is not good, neither for 
Kitchen, 13. a. the matter nor manner thereof; for the inhabitants of a vill are 
— 607. not bound to provide either pillory or tumbrel (a), but the lord 
— _ of the leet only; for they are — for the execution of juſtice, 
ch. 12. f. 19, Which the lord is to ſee to be executed: and if he doth not provide 
2. Wilton, 20. them, it is cauſe of ſeizure ; as 8. Hen. 4. pl. 17. the abbot of 
St. Albans was to procure a gaol-delivery of the prifoners with- 
U)'z. Hawk. in the liberty, otherwiſe it was a forfeiture (4); and the ſta» 
214 tute of 18. Ed. 2. c. 18. which ſets down what things ſhall be en- 
quired in lets, doth not appoint this to be enquired of there; and 
it is enquirable only in the eyre. It is not good for the manner 
alſo, Lirk, Becauſe it is alle 
the amercement; and he doth not aver that any other of the 
had'not paid it. Secondly, He doth not alledge that the plaintiff 
was an inhabitant there at the time of the amercement, but at the 
time of the taking, &c. Wherefore, &c.— And for theſe defaults, 
.._- TAECovnr held clearly the plea to be ill, and adjudged it for the 
PlwkKhaintiff.—But Pornam, Gawpy, and FENNER ( LENCH a- 
ente), held, that it was not good for the matter; for the pillory and 
tumbrel ought to be 3 by the lord of the liberty, and not by 
the vill, unleſs there be a preſcription to the contrary, which ought 
to be 2 alledged ; for they being for the execution of juſ- 
tice within the liberty, he ought to ſee it to be done. 


. Ide bent And PoyHam ſaid, that the defendant, as bailiff of the manor, 
of a leet can di- cannot diſtrain for an amercement, by reaſon of his office, without 


Cat 11s 


e an eſpecial warrant from the ſteward or lord, no more than a ſherift 
Salk. 108 * may levy amercements of this court without warrant.— But GawDY 
Moar, g. ; contra, that he may diſtrain for lawful amercements, by reaſon of 


2. Mod. 138. the office, but he cannot enter for a condition broken, as 5. Elia. 
2. Hawk. P. C. pl. 222. is. But for the principal matter it was adjudged ut ſupr6 
— 27 for the plaintiff, | 

2. N Ab. 20. 1. Salk, 20), 108. 
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I uffer againſt Legar. ä Cart 124 


RROR of a judgment in Lyne. The error aſſigned was, Be- Judgment in 
cauſe that in ERH the defendant was acquitted for part, and = ee _ 
for the reſidue the plaintiff recovered, and there was not any judg- „erſed, becauſe 
ment, quod querens ſit in miſericordid, Sc. — And for this cauſe it was gud querens in 
reverſed. And at the ſame time another judgment in Jorceſter be- in miſericordis 


tween Cheſold and I ya was reverſed for this cauſe (a). — — 


Dyer, 89. 8. Co. 61. a. Moor, 692. 1. Cem. Dig. 333. 5. Com. Dig. 178. Cowp. 19. 
fa) The dmiſſion of this judgment is now amendable by 16. & 17. Car. 3. 0. 8. and 
4. & 5, Ann. c. 16. 


Harris agaiuſt Jays. Cazr 13. 
TRESPASS. Upon a ſpecial verdict the caſe was, That the Thelord of a 
queen's auditor and ſurveyor for the county of Northampton manor, or his 
ꝛppointed a ſteward for one of the manors pro illã vice; he kept the d 4. jure, 
court, ct in plend curid granted by copy land which anciently had my . 
been copyhold, and eſcheated to the queen for felony, to the de- — nad 
fendant and his heirs, and received a fine for it, which was an- been copyhold, 
ſwered to the queen: and, Whether this were a good grant by though upon 
copy? was the queſtion. | — they — 
1R8T, It was reſolved, that a copyhold eſcheated, and which _— for 
hath been kept in the lord's hands fordivers years, may be granted many years ; but 
over by copy by the lord himſelf; but, Whether it may be granted ſuch a grant, as 
by the ſteward ? was the doubt, —And it was reſolved, that it well 1e not an act 
may be granted; for he is in place of the lord, if he be very ſteward. — 4 
SECONDLY, Whether this appointment of a ſteward by tlie au- Reward de facts 
ditor and ſurveyor be good, or not? And reſolved, that it was not; only. | 
for they have not any authority to appoint ſtewards, the one being Fett. 755. 
th take the accounts, the other to ſurvey the land. 1.Roll. Ab. 498, 
Tur, Admitting he is not ſteward in right, yet he ſitting 4. Co. 30. a. 
in court, and granting this copy, and admitting him, and the fine O. Lit. 58. b. 
being anſwered to the qucen, Whether it be good, or not ?—-Bacon wm = 
moved, that it was good; for acts done by an officer in facto, and —. 13. 2366 
not de jure, . ; as 9. Edw. 4. pl. 1. acts done by a king an 2. Leon. 45. 
uſurperare good: ſo if one being created biſhop, the former biſhop Owen, 27. 
not being deprived nor removed, admits one to a benefice upon a 3 bx na 
preſentation, or collates by japie, theſe are good, and not avoid- gg, Ten. = 
able. Pucd curia conceſſit; for the law favours acts of one in a re- 314, : 
puted authority; and the inferior ſhall never enquire if his autho- 
nity be lawful: and 2. Edw. 6. Br. Copy, 26. it was held, that 
grant by copy by one in court who hath no authority to hold 
court, is good. | 
Gawpy. The grant is void, for it is not a thing of neceſſity ; 
but things of necetſity done by one who is but in a reputed au- 
thority, are good. And here this new grant is in Nie to the 
queen, who is lady of the manor : and relied upon 4. Hen. 7. 
Pornam, Acts done by one who keeps court as ſteward, 
without authority, if they come in by preſentinent from the jury, 
or of neceffity, are good; as an admittance of the heir upon a pre- 
lentment, or admittance by a ſurrender to an uſe, and a preſenta 
ton of nuſances before him, are good: but acts voluntary, as the 
t of a copyhold, is not good. And if a lord commands his 
» that not grant 22 lands by copy, if he grants * 
| . a a2 0007 


700 Michaelmas Term, 41. and 42. Eliz. In B. R. 


Hanzis it is void; fo if he diminiſh the ancient rents and ſervice”, it ig 4 
againſt void copy.—FENNER agreed with them ix omnibus. Wherefors it 
Jars was adjudged for the plaintiff. 4. Co. 30. | 
Carr 14. Morning again Knop. 
. If a promiſe, ASSUMPSIT. The caſe was, An infant beingbound in a bond 
ater 2 for the payment of 171. at his full age, in conſideration tha: 
dare. the plaintiff the obligee will ſtay the ſuit which he hath begyn 
fancy, in conſi- againſt him by original, and not cauſe him to be arreſted there- 
derat on of for- upon, he aſſumed, that he would pay the 171. at a certain day after, 
bearance, is n non aſſump/it pleaded, it was found for the plaintiff ; and al- 
ledged in arreſt of judgment, that this was not any conſideration to 
ground an aſſumpſit; and in proof thereof the caſe of Stone v. Miihi- 
(a) Ante, 126. pole (a) was cited; for the bond not being ſufficient to bind him, 
2. Roll. Ad. 18. there is not any cauſe for him to make this — of that 
. au opinion was FENNER ; but CLENCH contra. — Et, ceteris Fuſt; - 
1. Leon. 114. liariis abſcntibus, adjournatur. 
3. Bac. Ab.146: ;, Term Rep. 648. 
Ca 15. Sherwood agaiaſt Woodward. 


A promiſe to A SSUMPSIT. Whereas he ſold to the defendant's ſon certain 
— weights of cheeſe; the defendant, in conſideration the plain- 
the plaintiff tiff would deliver the ſaid cheeſe to his ſaid ſon, aſſumed, that if the 
would deliver ſon did not pay for them, then he would (a); and for non-payment the 
goods, which he action was brought. 12 non aſſumpſit pleaded, and Sund for the 
wag ; «ye an plaintiff, it was moved by GODFREY in arreſt of judgment, that 
dant's ſon, is this was not any conſideration ; for it is no more than what the 
law appoints, to deliver that which he ſold, the property whereot 
1. Roll. Ab. 12. is in the ſon by the ſale. —But Gawpy and FENNER held it to be 
Cowp. 227- a good conſideration; for it is an caſe to the bargainee to have them 
2. Term Rep. without ſuit, which peradventure otherwiſe he could not have had. 
on. And although the bargainee may take them in this caſe, the bar- 
inor is not bound to deliver them ;. and there is a new act done 
5 upon this agreement, and it is an caſe to the vendee: 
and 12. Hen. 7. is, that to deliver the goods of the party himſelf at 
another place, is a good accord. herefore, cæteris Fuſlitiariis 

abſentibus, they adjudged it for the plaintiff, 

3 N (a) Vide 29, Car. 2. c. 3. 

* Brereton againſt Evans. 

Michaelnias Term, 41. & 42. Eliz. | 
In debt for rent DEBT by Breretoh and his wife againſt the defendant for ar- 
r 5 rearages of a rent upon a leaſe for years made by the eme and 
thy foo and her firſt huſband to the defendant by indenture. The defendant 


ter firſt huſ- Pleaded, that the anceſtor of the firſt baron was ſeiſed in fee; and 


band, itisa that it deſcended to the firſt baron, and he was ſole ſeiſed; and fo 
— the feme had nothing at the time of the leaſe made. And there- 
mor wal ſole upon the plaintiff demurred in law. | 
ſeiſed, and that YWARBERTON, /erjeant, for the plaintiff, moved, that this was not 
the had nothing any plea ; for the leaſe being by indenture, the feme hath the re- 
in the lard, verſion by eſtoppel againſt the leſſcre, and the defendant cannot 
Ante, 154 contradict it, and ſay that ſhe hath fiothing : and in proc 
1 thereof was cited 11. Hen. 4. pl. 1. and 2. Hen. 5, pl. 7. — 
| Sins But ALL THE JusT1CEs reſolved, that it was a good plea ; 
z.Com.Dig.c71. for they ſaid, there was a difference betwixt 11. Hen. 4. Þ l. 


3-Com.Dig.276. and this caſe; for when two join in a fine, or matter a 
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cord, he who accepts of them is concluded to ſay, but that BIZ ron 
both gave it: but where it is by deed it is otherwiſe; for that — 
cannot enure from one by way of jntereſt, and from the other 

by way of eſtoppel; for one deed cannot ſo inure to two in- 

tents. Alſo, when two join in a deed, and the one only hath 

the intereſt, it enures by way of confirmation from the other, 

and not by way of eſtoppel. But here, this can neither be an So. Lit. 45. » 
eſtoppel, nor a confirmation; for the deed is utterly void as to the _—_ * 
feme, the being covert; as 45. Edw, ＋ pl. 11. 48. Edw. Fs . 
. 12. and 29. 77 8. Br. Faits enrolled, 4, And it cannot 

an eſtoppel, becauſe an eſtoppel ought to be mutual on both parts ; 

and a deed of a'feme covert cannot eſtop her, and the deed cannot 

bind her to any effect. Wherefore it was adjudged far the defendant, 


Hogobert againſt Hokeley and Spike, Cast 17, 


CCOMPT againſt two, One of the defendants acknowledged If one of two 
the action ; the other pleaded, u' ungues ſon receiver, &c. And — — 
judgment was preſently given againſt him who acknowledged the count die, the 
action; and iſſue joined upon the other, and found againſt the writ ſhall only 
defendant ; and judgment was alſo given againſt him.—KrMp abate dd that 

' faid, that in the time of Wray, Chief Juſtice, it was adjudged, endant. 
that where one of the defendants acknowledged the action, that it 1. Strange, 194. 
ſhould bind his companion, and the entire judgment ſhould be K. 131. 
given againſt both.— Then DANIEL, /erjcant, moved, that one of 8 
the defendants was dead, and ſo the whole bill ſhould abate, al- 
though it were after the judgment; and to that purpoſe cited 
21. Edw. 3 pl. 32. and 22. Edw. 3. pl. 8. —But Gawy conceiv- 
ed, it ſhould not abate the writ but againſt that defendant only 
who was dead (a), Vide 1. Hen. 7. pl. 2. 22. Edw. 3. pl. 87. 1, 

4 Hen. 4. pl. 1.—£t adjournatur. | 

þ (a) By 8. & 9. Will. 3. c. 10. if one de- being ſuggeſted on the roll, the action ſhall 
fendant die, and the action ſurvive againſt proceed againſt the ſurviving defendant, 

the other, it ſhall not abate ; but the death 


Marſh againſt Vauhan and Veal. O 18, 


upon moved, that the bill ſhould abate; for it ought to be againſt ſpiracy, and one 
two, and the one cannot conſpire alone; and the one being the bill hall 
acquitted, the other ſole cannat be attainted ; and ſo is 11. Hen.4. abate. 
þ.2. 8. Hen. 4. pl. 6, 22. Rich. 2. Bre. 888. 22. Afiſe, 77. 
28, Aſſiſe,12. ** Br.“ 11 And of that opinion was THE WHOLE 8. Hen. 4. pl. 6, 
Count here, that a writ of conſpiracy lies not, nor is maintain» 22. Aff. pl. 12, 
able upon this verdict. But an action upon the caſe, in nature 1 
of a conſpiracy, might have been brought in this caſe (a). 4 pee ay 
Wherefore it was adjudged for the defendant. 12. Mod. 208. 
. Wit. 210. 6. Mod. 170. 7. Saund. 228. 230. Raym. 176.180. 2. Keb. 497. Stra. 144. 193. 
_ Latch, 80. 262. Bul. N. P. 14- 1. Hawk. P. C. 351, () Cath, 416, F. N. B. 116, 
Jac. 194. Cro. Car. 239. 3. Mod. 220. 
| Williams againſt Whytney. Gs 
FJECTIONE FIRM, of a leaſe of Henry Vaughan at Mockas, In ejectment the 
of lands in Lower Maockas, The defendant pleaded not vere facias 
guilty, and found againſt him; and it was moved to be a mil- — = hy on 
trial: for the venire facias was awarded from Moctas, whereas - It the — 
vaght to have been from Lower Moctas; the iſſue being not guilty. the lands in 
queſtion ate als 
Aa a 3 ledged to lie. 1. Com. Dig, 34g 
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Wir kraus But if the leaſe had been traverſed, it had been otherwiſc.— And 
«gain of that opinion was THE WHOLE Cour. Wherefore the judg- 


Wrrrxxr. ment was ſtayed (a). | 
(«) But now, by 4. & 5. Ann, c. 16. the venue ſhall be ds corpore conitati;, 


Car 20. Umble againſt Fiſher. 


Debt far a year's DEBT, for rent upon a leaſe for years, payable at four terms, 
rent, v2. from viz, the Annunciation, Midſummer, Michaclmas, and the Na- 
— = _ tivity ; and ſhews, that the rent was arrear pro uno anno integrso, [cis 
1 dess hicet d feſto Annuntiationis 40. uſque feſtum Annuntiat. 41. d retro fuit, 
5 et adhuc exiſtit. The defendant pleaded non debet, and found againſt 
＋ Roll, ge him. And it was now moved in arreſt of judgment, that it ap- 
Yelv. 54 — by the declaration, that there are but three rent days arrear ; 
r excludes the firſt feaſt of the Annuntiat. and uſque excludes 
— $3+ the laſt. But FosrER moved, that the viz. ſhould be void, 
cs — becauſe it is declared, that it is arrear 1 uno anno integr. - But 
that both feaſts THE CoURT held the declaration to be ill; for if the v. theuld 
ſhall be taken be void, it would not appear when the year ſhould begin.—But 
—— Gawpy faid, if it had been, that it was arrear a fe/to Hununtia- 
2 *345* tionis 40. pro uno anno, viz. uſque ad feſtum Annuntiat. 41. there 
— os, the vis. Kone be void ; hut not Hoc Wherefore it was adjudg- 
Salk. 141. ed for the defendant. 
IA. Raym. $19. 896. Douyl. 53. n. (15. ) ; 
ae | Green againſt Fun. : 
To pay a tenth PROHIBITION for ſuing for tithes of the rakings of barley, 
cock for titheof 1 And alledgeth a preſcription to make the barley into cocks, 
barley and the and to pay the tenth cock in ſatisfaction of the tithes of the barley, 
N + * and of the rakings minus voluntariè di ſperſed. It was hereupon de- 
* wool on a pay» murred, becauſe he doth not aver that thoſe rakings were minus 
vicular day; tot Voluntarie diſperſed, —BAcon, who moved it, ſaid, that in 31. Eliz. 
to pay for cattls jt was ruled in the common pleas, in one Adums' Caſe, that a pre- 
—— ſcription to pay the tenth cock genetallv, in ſatisfaction of all 
—— dans in rakings, was not good; for he might leave the greater part of 
neu of wood for the corn in rakings.—But ALL THE CovkT held, that the pre- 
fuel; are good ſcription was good, and there needed not any averment ; but that 
preſcr-ptions; ought to come on the other part if he would. —$tconvLy, He 
— ſued for tithe of wool, and alledgeth a cuſtom to pay it every 
were minus vo. year at Lammas-day ; and that he ſet it out, &c. It was thereupon 
kntarjediſperſ= moved, that it was not good, for this is not a modus drermani ; 


ed, and the cuſ- but for the time only, which is to be tried in the ſpiritual court, 
tom, and not 
* de is clipped; but by preſcription it may be ſet out all together at an- 


traverſed. other day, and that is good : and if the ſpiritual court will not 


_ DTS. — — —ͤ HD— 


446. 475. 6s. prohibit them.— Tui pIy, He preſcribed, that for young cattle 
2. Roll. Abr. reared for the pail, to be milch kine, or for the Soo? © no tithes 
54% 6690. have been accuſtomed to be paid. And it was thereupon demurred, 
4 -- 0:4 ag and adjudged a good preſcription ; for they are for the public 
Freeman, — weal, and the on is to have benefit of them in another kind. 
Burr. 1873, And it was held, that for paſtures of ſuch cattle no tithes are due, 


for the reaſon aforeſaid. —FourRTHLY, He preſcribed, that for all 
wood combuſtible, he uſed to pay a penny, called an th. en, 


e- et 


ea, 


[ 


y i 


—But THE Cour held it to be good; for it is due de iure, when it 


Ante, 363. allow thereof, as it is here alledged that they will not, it is fit to 


N 
„ 
* 
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9 ; Lal as hs Ort xx 
murted; and it was adjudged to be a 1 FiFTHLY, aogeinſ 
For other kind of tithes, he alledged alſo other ſuch payments of Hu. 


the like ſums, &c. et quid omnes et fingulez perfone, rectores de, 
Ge. have uſed to accept thereof, &c, The defendant traverſeth, 
uid omnes et /ingule, Sc. had not accepted. It was thereupon 
— or he ought to have traverſed the cuſtom alledged, and 
not quid omnes et /ingule, &c. did not accept: for then, if any 
of them did not accept, he overthrows the preſcription, which is 
not reaſonable, -And ſo was the * of rug COURT, 
ohibi 


Wherctore it was adjudged, quod prohibitio ſlet. 


Wichals again/t Johns. Cary 22, 
Zaſter Term, 41. Eliz. Roll. 528. 


ASUMPST. And declares, That in conſideration that the & promiſe 
plaintiff, at the inſtance of the defendant, had promiſed to pay _—_ OO 
120l. to one Rogers, wherein the defendant was indebted to the ſuffciem con- 
ſaid Ropers ; that the defendant aſſumed he would pay to the fideration to 
plaintift this 120l. when he ſhould be required. After verdi& for ſupport an «/- 
the plaintiff, it was moved, that this is not any conſideration, for jog. 
it is not any benefit to the defendant, becauſe he is not thereby Poſt. 38. 889. 
diſcharged of his debt; and it is not * 4 that he paid it to 
Rogers ; nor is the promiſe alledged to be made to Rogers. And if —— Ab. 29- 
it had been made to Rogers, he could not thereupon have maintain- yy, 194. 
ed an action againſt the plaintiff; for there was not any conſide- 1. Mod. 62. 
ration between them. And of that opinion were Gawp and 1. Vent. 41. 
FENNER upon the firſt motion: for Gawpy ſaid, If one be 13 
indebted unto me, and another comes unto me, and promiſes * Ray _ 
that he will pay it, this is void, and nothing to purpoſe. But 664. 11 
if he promiſe, in conſideration that I will forbear my debt, that 8 
he will pay it at ſuch a day, if the debtor does not pay it, this is 
good. Wherefore, &c. (a). But it was moved again at another 
day, and PorHAM and CLENCH held it to be well enough; for 
there is a mutual promiſe, the one to the other ; ſo that if the 
plaintiff doth not pay it to Rogers, the defendant may have his 
action againſt him: and ſo alſo the defendant ſhall be charged 
as to him; and a promiſe againſt a promiſe is a good conſideration, 
But it was moved, that the declaration is not that the plaintiff 
promiſed to any, to the defendant or any other ; and therefore it 
is not good. - Hut that was net well apprehended by the Court, as it 
ſcemeth, But judgment was given for the plaintiff, | 

(2) See now, 29. Car. 2. C. 3. 


Scrogs againſt Sir John Spencer, | Carr 323. 
ERROR of a Judgment in debt in the common pleas, The A return by co 


- error aſſigne Was, For that upon 2 habeas cor ora Pint jew roners in their 
directed to the coroners, they returned the writ, and en orſed rhe proper names, 
writ, writing their oper names, but added not their name o 


f omisting their 
a a name of office, is 
office (viz. coronatorum); but the venire facias was returned by them, «,roneous, 


and their names writ, viz. A. and HB. coronatores, and upon the Ante, 310, 
beas corpora the names of H. B. were written, put not the name 


i 
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| Scxocs before the ſtatute of ork, cap. 5. which was made 12. Eg, 2. 
, «gainff the ſheriff needed not to have put his proper name, nor of his 

SFEXCEE. office, to his return; and this ſtatute extends only to the ſhe; ifs 

and bailiffs of franchiſes ; ſo the coroners to this day are out of 

the ſtatute. And at the common law it is well enough, for it 

was not uſual to put the ſheriff's name to returns: and in proof 

thereof divers precedents were ſhewn by Ac AR, deputy chamber. 

lain of the exchequer; many of which were writs of aſſiſe; the 

one was in 5. Edw. 2. aſſiſe againſt the abbot of Abington, and ont 

F. S. his commoigne ; and in none of the writs the ſheriff” 

proper name or office was returned. And upon theſe precedent; 

A. 786. ſhewn, the Court conceived it to be well enough, and no error; 
for when a writ is returned, it is intended to be by the very officer 
of the court who bught to do it; which is the reaſon that at the 
common law the ſberiff's name needed not to be put to any return 
and this reaſon holds here. But they all held, that if their names 
-ought to have been here, then it is not aided by the 32. Hen. 8. 


c. 30. nor 18. Ex. c. 14. And they held, that the 12. Faw, 2. 


C. 5. did not extend to coroners (a). But they would adviſe. 
( But now, by 21. Jac. 1. c. 13. the want of the name is aided. 


- — 


| Yates again Clincard. 


Deviſe of a FJECTIONE FIRMEA, for certain lands in Aſtan-Clintn in 
houſe with the the county of Bucks. Upon evidence to a jury, a deviſe was 
appurtenances, ſhewn of an houſe with the appuctenances ; and thereby land in 
will-paſs land in the field was claimed. —Pornam doubted, Whether it ſhould 
* ſs? But FENNER ſaid that it well might paſs ; and that upon 
2 and murrer in 28, E/:z, it was adjudged accordingly. THE DEFEx- 

the other free- DANT then, to make it clear, * that the houſe was copyhold, 
hold. and the land freehold. And * WHOLE COURT thereupon con- 
Ante,16.13-I4 ceived, that it could not be ſai appurtenant, although it had been 
— Jac- 526. uſed with it. Wherefore the plaintiff was nonſuited. | 


22 f 
3. Lev. 165. Plow. 170. Cro. Car. 17. 169. 6. Co. 39. 3. Com. Dig. 442. 3. Wilſ. 141. 2. El. 
Rep. 928. 1150. 1. Peere Wms. 603. 2. Term Rep. 498. 502. | 


Carr 24» 


Cast 25. | | : Cronch's Caſe, 
. CROUCH, copyholder of inheritance of the biſhop of Minor, 
— Fer C ſues a prohibition for ſtaying of a ſuit for tithes? ſurmiſing, 


ſpiritual perſons that he, and all the copyholders of ſuch a manor of the biſhop's, 
may preſeribe from time whereof, &c. had held their lands diſcharged of tithes. 
"09 Oe —TANFIELD moved, that this preſcription was too general; and 
tinuation of this it could not be good to preſcribe in non decimando by the tenants. 
caſe, poſt. 184, GODFREY, It is as good, as for the farmers of a biſhop to pre- 
ſcribe to be diſcharged ; and that was ruled in a'caſe in this court, 
(a) Ante, 511. in Wright v. Hright (a]. 4 ** | 5 
Moor,219-52T. PoPHAM:- It was allowed only for his demeſnes; and that was, 
3. Salk. 365. in regard it is to be intended, that the biſhop at firſt retained the 
a tithes to himſelf of his own demeſnes ; but it would be miſ- 


chieyous to allow it to all his copyholders—CLExcH and FENNER 
See Stevenfon agreed with him. Wherefore, without permitting any declaration 
v. Hill. or demurrer thereupon, they awarded a conſultation ; unleſs other 


3. Burr. 1275, cauſe be ſhewu by ſuch a day, (Gawvy ab/ente.) | 
B | Sings Dobſon 
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Dobſon againfl Crew. c 26. 


DEPT upon an obligation, conditiorted, that the obligor ſhould A condition, not 
be always ready to give evidence, and to juſtify the truth in to moleſt an- 
any of the queen's courts, in all things which ſhould be demanded geber in his 

of him on the part of the obligee, upon reaſonable requeſt, and — — 
his charges borne ; and that he ſhould not hurt, or endanger, or ſhall be be-. 
moleſt the obligee in his lands or goods, ratione alicujus rei cujuf- rally conſtrued . 
cunque. And hereupon the defendant demurred, ſuppoſing the iu intend a ter. 
condition to have been againſt law. —But ALL THE CourT held © moleſtation 
it ta be good, and not againſt law: for, as to the firſt part, if he . = 669. 
had not been obliged thereto, he is compellable by the law; and 1. Bac. Ab. 409. 
the laſt part ſhall be intended, that he ſhall not hurt, &c. tor- Perk. 778. 
tiouſly, but not to reſtrain him from purſuing the obligee for Hob» 12. 
felony, or upon any other juſt cauſe. Wherefore, without argu- 1. T. Rep. 671, 
ment, it was adjudged for the plaintiff, | 


| Peacock againſt Peacock, ce 231 


RESPASS of aſſault and battery in London. The defendant 11a juſtification 
pleaded, that the plaintiff entered into his houſe in Haltham, in 2ffault and 
in the county of £//:x, and he molliter manus impoſuit upon him yu be local 
to put him out of his houſe, gue / eadem aſſault, battery, and ares +—- _— 
ma- tractation, whereof the plaintiff complains; and traverſes places than that 
ABSQUE HOC, that he is culpabilis extra Waltham ; and it was there- where the of- 
upon demurred, | | fences charged 
HY. to have been 
TowsE, for the plaintiff, moved, that this was not any plea; for = 657. 
this treſpaſs being tranſitory, the place is not traverſable ; and ad- Polt. 843. 
mitting the place to be traverſable, yet he ought not to conclude 


his plea, que 77 eadem, &c. 1. Roll. Rep. 19. 
Lut. 1563. 
But ALL THE CovRT held the contrary ; for the cauſe of the — 2 


juſtification being local, viz. the maintaining of the poſſeſſion of z. Lev. 113. 
his houſe, he may well juſtify there, and be cannot juſtify in 5. Com. Dig. 
another place; and he may traverſe every other place; as where 129+ 117. 
one juſtifies as conſtable, or by force of a warrant. And therefore 1 . — 
Pophanu ſaid, the difference is betwixt this cafe and the caſe of 0 
Patridge, which was adjudged in this court, that where one juſti- 
ties by reaſon of an aſſault in another county, and traverſeth the 
county in the declaration, that is not good, becauſe the juſtifica- 
tion is perſonal and tranſitory, and might be alledged in any 
place, as well as the battery. But where it is local, as here, it 
is otherwiſe, and the — * que eft cadem tranſgreſſio, c. 
1 enough ; for it concludes, that it is the fame cauſe of 
action, but with a traverſe, as it ought to be of neceffity : but if 
the averment, que et eadem tranſgreſſio, had been omitted, it had 

en good enough. Wherefore, upon the firſt argument, it was 
adjudged for the defendant. : 


Loightan 
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Carz 28. Leighton againſt Garnons. 
| | Hilary Term, 41. Elix. Roll 114. 
Pebt Bes againſt DEBT upon an eſcape againſt the defendant, as ſheriff of Here. 
a ſheriff for an * ford. And declares, that he recovered in the common pleas, 
eſcape upon in Mich. Term, 38. & 39. Eli. againſt one Ely I aldi, 308). and 


capias utlaga- upon the gth Oober, 38. Eliz. purſued upon this j gment a. 


tam, on an out- T : 4 b 
lawry after capias ad ſatisfaciendum, whereupon he was outlawed : after which, 


judgment, tho* big. 22d June, 39. Eliz. Wakvin brought a writ of error, and the 


it be after the record was removed into this court, and there he aſſigned not any 


year and 43%, errors. Whereupon 13th February, 40. Eliz. the plaintiff ſucd a 
— in. capias utlagatum, unde convictus eft, directed to the ſheriff of Here. 


to another Ford, which was delivered to the defendant, being ſheriff, the 2d of 
court; butif March following; by force whereof, upon the goth of March fol- 
the outlawry Jowing, he took Maron, and had him in his cuſtody, and after- 
— wards let him at large, the plaintiff not being ſatisfied, &c. The 
aQion on the defendant pleading nan debet, all this matter was found by ſpecial 
caſe. verdict : and, Whether, upon this matter, V aliuin was in execu, 
ance, 165. 416. tion for the plaintiff, when he was taken by the capias utlagatum ? 
487: *5% e Was the ſole queſtion, After argument at the bar, by /TroMas 
mee Ge ode planner and by ATK1NSON for the defendant, 
2. Koll. Ab. THE wHOLE Covrt reſolved, the faid //a/win being taken by 
$10. 895. the capias utlagatum, although it were after the year and day, and 
1 566- although the record be removed into another court, he ſhall be 
— faid to be in execution for the plaintiff: for there is not any de- 
Lat. 12. fault in the plaintiff; for he purſued him until the proceſs was 
2- Bulſt. 231. determined, viz. until he was outlawed ; and he could not have 
Bridg- 57. had other proceſs than a capias utlagatum ; and that had been his 
7. Roll. Rep. remedy, if the record had remained in court; and the removal ot 
. Jac. 364. the record, it being no default of the plaintiff, ſhall not prejudice 
x. Mod. 200. him, nor alter his execution. And the common courſe here is, 
Fitz. 265- if the party be taken upon a _ utlagatum, and brought into 
a 


——_ 901. court, to commit him to the 


Salk, $19. 496. in execution for the party. But if he had not been outlawed at 
J. Bac. Abr. the ſuit of the party in the common pleas, although the record be 
760. removed hither within the year, at which time he might have 
4- Bave ARS 2- had in the common pleas a capias ad ſatisfaciendum, yet being here, 
5. Com. Dig. he cannot have a capias, but only a ſcire facias. Per 2 But 


71 $67. he agreed, the proceſs being determined in the common pleas by 


1. Crom. Prac. the outlawry, he ſhall not here have any other proceſs than a 


372. capias utlagatum, and the you taken thereupon ſhall forthwith be 
- Was. in execution; and the ſheriff at his peril ought to keep him in 

A execution ; for the writ gives ſufficient notice unto him that he 
ſhould be in execution, by the words unde convifus . Where- 
Fore, &c. 

But ATK1N8ON, for the defendant, ſhewed, that this could not 
be an execution for the party, becauſe the record is removed into 
another court; and it is a rule, that a record being removed, there 
never ſhall be execution upon that judgment, but by a ſcire facias; 
for the Court cannot know whether ſatisfaction * made: and 
this appears by 6. Edw. 6. Dyer, 76. & 81. 21. Af. 14. 14 
Hen. 7. pe ns. & » The party alſo being outlawed, the procels 
is determined againſt him by the party; ſo as the party is put to 
his new action of debt, as 13. Hen. 4. pl. 1. 


Krk 
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Kemp, the clerk, ſaid, that is true, where the party is outlawed Lzrenrax 
vpon an original, and meſne proceſs before judgment; if he be af- a, 
terwards taken by a capias utlagatum, the party cannot declare Ganxone, 
againſt him, but he ought to have a new action of debt: but 
where it is an outlawry after judgment, it is always uſed, that 
the party, being taken upon a capias utlagatum, is in execution for 
the party. And the courſe of the Court is, if one be outlawed af- 
ter judgment in debt, if he brings error, and doth not aſſign his 
errors, to award a capias utlagatum, which is execution for the 
party (a) ; but if he be not outlawed, to award a ſcire facias quare (a) 5, Co. $3.4, 
axccutionem babere non debet. And if he, being outlawed, brings Moor, $66. 
error, and comes to aſſign errors, committitur ; and then to find ch. 20. 
bail, body for body (5), for the outlawry, and to ſatisfy the party Dug, Fo 
for the execution: ſo no other execution ſhall ever be againſt bim (5) Sed vide 
And he ſaid, if he brings error where he is not outlawed, and the 4 4. 5. Wile 
judgment is affirmed, the courſe is here to award a capias upon 2 * 
this judgment, or a flier: facias, or an elegit, as the party will, and 
not to award a /cire facias.— And for this cauſe ALL THE Jus- 

TICEs held here, that this is a good execution for the party. 


WINGATE, clerk, ſaid, that he was acquainted with two caſcs 
which were adjudged, that if a ſheriff takes one by a capias ut- 
legatum after judgment, and ſuffers him to eſcape, although he 
returns not the writ, yet he was charged in debt upon the eſcape ; 
and the one was 17. Eliz. Auftrey's Caſe, who was ſheriff of Bed- 
fad.—And it was ſaid by the Court, that if a capias be errone- 
ouſly awarded, yet the ſheriff ſhall not avoid it for this cauſe 3 and 
lo it was ſaid to be ruled in 30. Eliz. in Sir Clement Paſton's Caſe, 
iu the common pleas. Vide 3. Edw. 6. Dyer, 67. & Tear Book 
14. Edw. 3. * Eſcheat,” 6. Wherefore they reſolved, ut ſupra, for 
the plaintiff, — Ihe matter was referred to compromiſe ; and this 
rule given, that if it were not finiſhed before the next Term, 
judgment ſhould be tunc pro nunc. | | 


Mallet againf Mallet als 


ERROR of a judgment in the common pleas in replevin. The where a fine is 
* defendant avows for rent, for that Hugh Mallet was tenant in levied of a 
tal, and let that land for three lives, rendering rent; and that mayer, nothing 
this rcverſion deſcended unto him, as heir in tail; whetefore he but = 5 
vows and avers, that at the time of the demiſe, e: diu antea, this CO — 
land was demiſed, &c. and that this rent reſerved is verus et by reputation 
antiquus redditus, & c. The plaintiff replies, quod bene et ver um eff, only. 
that Hugh Mallet was tenant in tail, and made the leaſe prout, &c. Ante, 524+ 
and that by force thereof he was ſeiſed of the reverſion in tail; Cruiſe on Fines, 
but he pleaded a fine of thoſe lands, by the name of the manor of 124. 
orth-Peverton, The ifſue was, „ nient compriſe ;” and there-. 
upon a ſpecial verdiẽt was found, that this was land lately pur- 
chaſed, which with other land was given in tail, and reſerved ſuit 
to the court of North- Peverton z and that this was known by the 
name of the manor of North- Peverton, and afterwards a fine was 
levied thereof by the name of a manor: and, Whether theſe lands 
paſſed, or not, by the fine? was the queſtion. And it was ad- 
1udged in the common pleas for the avowant, that it was not - 
5 N wanor, 
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manor, and that thoſe lands were not compriſed within the fine: 
for it was there held, that by a fine levied of a manor, nothing but 
a manor in truth ſhall paſs, and not a manor in reputation; and 
this not being a manor in truth, nothing paſſed thereby. And 
error being brought thereof, the matter in law was moved for 
error.—But THE CovkT here clearly held, that this making of 
the leaſes cannot gain it a name to be a manor, much leſs ſhall 
make it to be ſo: and therefore the land cannot be compriſed 
within the tine. . . 5 


An wo r SECONDLY, It was aſſigned for error, For that it is alledged, 
_ _ that the land in tail was let for three lives; and if it were not ac- 
e Ap — ® cording to the ſtatute, it is a diſcontinuance; ſo as the reverſion 
ſor three lives, deſcended to the heir at the common law, and not to the iſſue in 
muft aver, in tail: for the averment, that it was demiſed formerly, is not ſuf. 
purſuance of ficient; but it ought to have been averred, that it had been fo de- 
A geg 2g, miſed for eleven years at the leaſt, next before the making of this 
3" the lang leaſe. The averring alſo that this rent was verus et antiquus rea- 
had been de- ditus, is not ſufficient; for it may be the ancient rent, which was 
wiſed, and that twenty or an hundred years fince : but it ought to have been 
it was the an- averred, that it was the ancient rent which had been reſerved to; 
Ach had been the greater part of twenty years next before the leaſe. —And of 
reſerved for ib that opinion were ALL THE JUSTICES, that theſe averments were 
greater part of Inſufficient for theſe reaſons ; for theſe averments might be true, and 
Exwventy years —— circumſtances of the ſtatute be not obſerved; and that thi 
— 2 o been good cauſe to have demurred upon the avowry,—But on 
haſe; for other- the other fide it was moved, that the bar to the avowry is a con- 
wiſe it is not feſſion that this leaſe was made for three lives, and that the re- 
warranted by verfion thereof was intailed, and deſcended in tail; and it ſhall help 
—_ theſe imperfections : for it ſhall be then intended to be a leaſe ac- 
ann. cording to the ſtatute, and that all circumſtances were obſerved ; 
not be cured by Otherwiſe the reverſion could not be in tail. —And of that opinion 
any cenſefion in was GAWDY, and relied upon Dyer, 352. and therefore ſaid, that 
the pleadings jf partition be pleaded between joint-tenants, and it is not pleaded 
on the other, to be by deed; or if a leaſe be pleaded by baron and feme, and ac- 
Gde. P * ney 
Ante, 433, ceptance of the rent by the feme, and no deed pleaded, which 1s 
Poſt. $74- 2 if the plaintiff, in the replication, confeſs them, and 

leads other matter in avoidance of them, this makes the bar te 


Co. Lit. 44. b. 1 N he 
x. Sid. * be good; for it ſhall be intended to be a lawful partition and 


— Ab. 356. Por ANI agreed ta thoſe caſes, but he conceived otherwiſe in 
Dovg). 570, the 3 caſe; for the leaſe here pleaded appears not to be 
$73 warranted by the ſtatute, and then the confeſſion of the party ſhall 
not help it. As where he pleads a feoffment to the w of him- 
felf, and his heirs, by force whereof he was ſeiſed in tail; although 
the other will confeſs that he is ſeiſed in tail, it is a void colts 
feſſion; and the acknowledgment of the party ſhall never help a 
matter which appears in law to be contrary to his confeſſion.— 
And of that opinion was FEXXER,—Et adjrurnatur. 
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Sir Andrew Nowel againſt Smith. Cart 30. Ih 
| 
| 


FRESPASS. The defendant pleaded an exchange betwixt him To treſpaſs, the wi 
and the plaintiff, of certain lands which were adjoining ; and deſendant may 

that upon the exchange, concordatum fuit between the plaintiff and — 
defendant, that the plaintiff ſhould make the fences betwixt them, bound by pres 
and ſhould always maintain it; and that the fence of Long-Go/5- ſcription to re- 


ce, which was aſſigned unto the defendant, againſt the plain- pair the fencesz 7 9 


z — 2 — :, —ñĩ—ß—xßĩVvr rf 


F 


tif's cloſe, called Thirty- Leaſe Cloſe, was in decay, whereby his but it is not 14 
beaſts eſcaped through the 70 plaintiff's cloſe, &c. And there- — 44 
upon the plaintiff demurred. _ — Wii 


GawpY, CLENCH, and FENNER, held, that the plea was ill to repair; for 
for the matter thereof; for his agreement cannot be a bar in this he may have a 
action; but the defendant is put to his action upon the caſe, upon TOP 
the promiſe, if he performs it not. And if the agreement had 
been by deed, it had not been a bar; but he only ſhould have been 30. Hin. 8. pl. (. 
put to his action of covenant. 2. Roll. Abr. 

PoPHAM e contra: for by this agreement, he is bound in right 565. 
to make the fence, as much as by preſcription ; for every preſcrip- —_ 749 75+ 
tion to make a fence is intended to begin by grant, or conſent of * 3 | 
thoſe who ought to do it; and if, upon partition between co-part- $atk. 357. 
ners, it be agreed betwixt them that the one ſhall make the fence, Cowp. 47 
it is good. —But the other THREE JUSTICES againſt him for this 
cauſe, as alſo for a default in pleading ; for that the fenſure is ſup- 
poſed to be in decay in a cloſe of the defendant's, which was not 
the agreement that he ſhould make up. And this was held to be 
ill by THE WHOLE COURT: and it was adjudged for the plaintiff, 


Sir Rich. Lewſon againſt Riddleſton. Ce 31. 


þ RROR of a judgment in the common pleas, in treſpaſs of writ of in- 
battery. | quiry, 

Tur Fiasx ERROR aſſigned was, That the writ of inquiry of Ante, 677+ 
damages, directed to the ſheriff of London, was inquirat, when it 4 
ſhould have been inquirant, there being two ſheriffs.— But it was 3. Mod, 113. 
ordered to be amended. | | Andr. 177 

SECONDLY, Becauſe the entry was, quid inguirant per ſacramen- 1. Com. big. 
tum proborum et legalium hominum de civitate prædictd; and there 33% 
is not any city mentioned before, —Scd non allocatur : for it was 
certified by the prothonotaries of the common pleas, that their 
courſe was to make their entries, that it ſhould be inquired, &c, 
de comitatu tus, ſometimes de ballivd tud, ſometimes de civitate.— 

And Kr ſaid, the common courſe is to award, to be inquired 
d: hallivd tud.— TE Cour thereupon held it to be well enough, 
and the judgment was affirmed. 


Spencer againſt Shory. Cn . 
ACT ION for theſe words: Thou art a perjured knave, for — — 


* thou ſweareſt this day at the leet, that I bake bread in my danger cor- 
* houſe, where I did not,” After verdict for the plaintiff, upon poral puniſh- 
not you pleaded, it was moved, that an action lay not for theſe ment, ls ation» 
words; for perjury cannot be in 2 leet, whereof the law takes any — 
notice.ä— But ALL THE Cova r held, that the words were action- , Com. Dig. 


4145. 
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RD, 


4. Co. 16. 
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srzwers able; for although it be not a perjury puniſhable by the ſtatute 
agen of 5. Eliz. yet it is a diſeredit, for which an action lies. Where. 
— SnofY. fore it was adjudged for the plaintiff, | 
ce 33- | Lieverſage againſt Smith. 
Words which A CTION for theſe words: John Lever ſage (innuendo the plain- 
import as in- * tiff) would have robbed the houſe of J. S. if J. D. would 
— — % have conſented unto it: he perſuaded F. D. unto it, and told 
xe aiooable, ** him he would bring him where he ſhould have money enough.“ 
Poſt. 747. After verdict for the plaintiff, it was moved, that theſe words were 
not actionable; for there is not any act done by the plaintiff 
1. Roll. Ab. 51, whereby he can be called in queſtion, nor is it ſuch a ſlander 
Le. Ray. 2:85, whereby he can have any prejudice.—But ALL THE Cov held 
them to be words of great diſcredit and ſlander, and concern him 
much in his credit, and that the action well lay. And it was ad- 
judged for the plaintiff, 9 
'Cavx 34. Smith againſt Shepherd. 
RESPASS for the taking of one hundred ſheep at Melton. 
OS T Mowbray, in regia vid ibidem. The defendant 6 all, except 
turn- toll, and one, pleaded not guilty ; and quoad that he pleaded, that Ld 
toll for mur- Berkley was ſeiſed of the manor of Melton- Mowbray, in Meltan- 
age, — Mowbray aforeſaid ; and that he, and all thoſe, &c. had uſed from 
by preferiprion, time whereof, &c. to have toll, viz. two-pence for every twent 
and may be diſ- . Jy ny 
trained for in ſheep of any ſtrangers brought or driven per et trans the (aid vill by 
vid reid; but any ſtranger; and if he were denied by any ſuch ftranger driving 
a juſtification them per et trans the ſaid vill, then they had uſed time whereot, 
* &c. to diſtrain for the ſaid toll one ſheep ſo driven; and alledgetli 
* tries in fact, that two hundred and twenty ſheep of the plaintiff's, being 
is bad. a ſtranger, and not inhabiting there, were driven by one Ludſiid 
Ante 559. per et trans the ſaid vill, by the plaintiff's command; and becauſe 


2. Ro Rep. $22. he refuſed to pay this toll, he that one ſheep cebit et abduzit, and 
lt. 53. 131. detained until the toll was paid. Et hoc, Oc. It was hereupon 


1, lle. ey. ju. qemurrel in law, and it was moved, 


1. Sid. 484. Fixsr, That this plea was not good far the matter; for this 
Jones, 162. toll is claimed as a 29/!-through, which cannot be claimed by any 
2. Mod. 143. preſcription ; for it is againſt law, and in oppreſſion to the people; 
2 _ 32% and to that purpoſe was cited 22. Aſiſe, 58. : 
< — SECONDLY, Although he might preſcribe to have this toll, yet 
2. Lev. 96. he cannot preſeribe to diftrain for it in vid regid ; for that is againſt 
Kel. 152. the ſtatute of Marlbridge (a); and in proof thereof vouched, 
: pl 17. Edu. 3· Pl. 1. 43. Eaw. 3. pl. 40. 11. Rich. 2. Avowry,” &. 
4 U 296. 27: Edw. 3. pl. 43. that where a lord diſtrained in an highway, 
Bunb. 636. the tenant might have treſpaſs, or might make reſcous : and againſt 
2. Burr, 583- a ſtatute one cannot preſcribe, as 9. Hen. 6. pl. 56. and Dyer, 233. 
J Burr. 1404. C 273.— But this exception was not allowed; for it was holden, 
222 that this ſtatute did not intend but for diſtreſſes for rents or ſer- 
B. R. a _ ; — not for thafe things whereof no diſtreſs can be but in 
ighway. ; „ . 
* It was moved, that this plea was not good for 
the manner of the pleading. Firſt, auſe the cuſtom 1 
'- -  Allledged to be, that if the fheep of any foreigner be driven 
© + © through, a toll ſhall be paid; and if it be denied by any 
ſoteigner, who drives them through, that a diſtreſs may be taken: 
| ( $2. Hen, 3. 6.15. See 3. Bec. Ab- 117. 85 
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and it is not averred, that he who drove them through was a Smaru 
toreigner, but only that the maſter was a foreigner, —Sed nen allo- N egainft 
:atur. For the driving of the ſervant is the driving of the maſter ; *******9e 
and if he be a foreigner, that ſufficeth.—-Secondly, Becauſe he 
juſtifies, ** quod cepit et abduxit, and doth not fay by diſtreſs, 
« nomine diſirictionis, for otherwiſe he cannot juſtify And this 
was held by THE WHOLE CourT to be a material exception; 
for otherwiſe it meets not with the preſcription. 
For the matter, it was moved for the defendant, that ToLL=- 
thraugh may be well taken by preſcription ; for it is one of the tolls 
which the law allows; and as a TOLL-traver/e is where toll is 
claimed for going over the proper foil of another man, ſo 
through-toll is for paſſage through a vill; and both are by pre- 
ſcription. And notwithſtanding the opinion of THorPE, in 
ny it hath been always allowed to be. good, as appears 
$0. Edu, 3. and 20. Edw. 3. Toll,” 2. & 3. 5. Hen. 7. pl. 10. 
and Bro. Quo Warrants,” g. it is held, that turn-toll is allow- 
able; and 21. Hen. 7. pl. 16. toll was taken by thoſe of Glouce/ter 
for paſſage by the river, and this was by preſcription, and allow- 
ed, and that a diſtreſs might be taken for it. Wherefore, &c.— 
Popna. One may have ToLL-traverſe by preſcription, and fo he 
may have TOLL-through; but it ought to be for ſome reaſonable 
cauſe, which muſt be ſhewn, viz. that he is to maintain a cauſe- 
way, or to repair a way, or a bridge, or fuch like. And the 


queen at this day may grant ſuch toll, being but a petite thing, in 
reſpe& it ſhall be a greater benefit or eaſe to the people, for the 
repairing of a dangerous way, or the like. So a preſcription to 
have a TOLL for murage is good, becauſe it is to repair the walls 
of a vill, whereto the people may fly in time of war. But here, 
for that there was not any cauſe alledged, fo as it might appear to 


the Court to have a lawful commencement, he conceived the 
pla to be ill. | 
Gawpy and CIx xen held the plea to be well enough notwith- Sethe farecuſ 


ſanding; for being by Pr the cauſe thereof cannot by in Moor, 514. . 
intendment be known why it began; but in reſpe& it might have 6s 5 ag —— 
2 lawful beginning, it is well enough without fhewing it. But p 
Gawpy doubted, upon the reaſon of the caſe, 22. /. 58. Mss. 
whether ſuch a toll may be claimed by preſcription. —FExnNER 
delivered not any opinion herein. But for the default in the 
pleading it was adjudged for the plaintiff, | 

Body againſt Hargrave. C 35. 

E after Term, 41. Eliz. Roll 425. . . 
DEBT againſt the defendant, adminiſtratrix of Thomas Hargrave In debt for rent, 
her huſband, upon a leaſe to the ſaid Thomas Hargrave by upon a teaſe by 
indenture for years, and how the defendant is adminiſtratrix unta * wr oe nem 
him. And for rent arrear after his death the action was brought 8000 2 — 
in the debet et detinet. Upon not guilty pleaded, it was found tor profere. 
tte plaintiff; and now moved in arreſt of judgment, that the de- , Rl. Ab. 
on was not good; for that he declared upon an indenturc, Mcar, 566. 
and doth. not ſay, hic in curid prolatd ; tor although he might 6. Co. 38. 
have declared without mentioning any deed, yet when he men- t. 
tons it, and grounds his action thereon, he ought to thew it. 5,0% D. 237 
ut Gawpy and FESNER (being ouly in court) held that it WS . 
3 ; s goo of f 
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Bo good; for the leaſe is the effect of the declaration, and not the in- 

- % denture; and a variance between them is not material; a 
6 44. Edw.. 3- pl. 402. is. Wherefore non allocatur. | 

Debt againftan AT ANOTHER DAY it was moved again, that this declaration 

* es“ ought to have been in the detinet, and not in the debet and detiner, 

neue Hecauſe ſhe hath the term as adminiſtratrix, and is not charged by he 

for rent incur govay 5 by l 

red after the On contract, but by an act of the teſtator; and to that purpoſe was 

death of the cited 19. Hen. 8. pl. 8. 10. Hen. 7. pl. 5 and a precedent was 


—_— hall be ſhewn in the common pleas, between Barker and Kelſay, where 


. the action was brought in the detiner only; and GoprxEV affirm- 


ed, that in one Fenn; Caſe in this court, it was ruled, that the 
2. 5. Oo. 31. b. action ought to be brought in the detinet —GawDY. The action 
. Roll. Ab. 60g. is well brought in the debet; for this rent, though arrear after the 
Plowd. 440. death of the inteſtate, began firſt in the adminiſtratrix, and there- 
5. Co. 36. a, fore the action well lies againſt her in the debet : for the reaſon 
Cro. Jac. 238. why the action againſt an executor ſhall be in the detinet is, for 
$45. 417. that the debt grew due by the teſtator; and therefore it cannot be 
Moor, 566. faid, that the executor deber. But in an action againſt the heir, 
1. Brownl. 56, it ſhall be in the debet and detinet, , becauſe he is bound by ſpecial 
3. Bulſt. 23. words in the obligation. And here the debt, which incurred in 
2. Brownl. 206. the time of the adminiftratrix, is her debt. And in Dyer, G. Lduu. b. 
— 0 J. 81. the action is brought in the debet and detinet, for rent arrear 
1. Mod. 185. in the time of the executor, and admitted to be good. —Porn a 
Palm. 116. accord. for ſhe being charged with the rent in her time, it accrues 
Stiles, 118. by reafon of the profits of the land which ſhe herſelf received, 
1, Lev. 127- and therefore ſhe is charged, having quid pro quo: for if an execu- 
Poph. 120, - L 7 
1. Vent, 171. tor hath a leaſe for years of land of the value of 20l. per amum, 
1. Sd. 266. rendering 10l. per annum tent, it is aſſets in his hands only for 10]. 
3. Mod. 327. over and above the rent. —FENNER agreed to this opinion; and to 
eue that purpoſe cited 10. Hen. 6. pl. 11. that the huſband ſhall be 
8 "I; charged after the death of the feme, for rent arrear in his own 
2. Bac. Ab. 23, time, becauſe he received the profits of the land; fo as the rent 
443+ in nit. grew due in reſpect of the occupation and taking of the profits, 
$- Co. Dig. 291: and therefore ſhe is chargeable, and not merely as adminiſtratrix. 
—CLENCH agreed with them. Wherefore it was then adjudged 
for the plaintiff —NoTe. This judgment was afterwards reverſed 
in the exchequer chamber for the point in law; for ALL THE 
2 gre ws of the common pleas, and Baroxs of the exchequer 
eld, that ſhe ought to be charged in the detinet ; becauſe ſhe is 
charged only by the contract of the inteſtate (a). 
(a) The reverſal of this judgment is Jac. 545. Cro. Car, 163. 1. Mod. 18;. 
not mentioned in the report of this caſe, 1. Vent. 271, 1. Sid, 266. 342. 37% 
5. Co. 31. b. but it is there ſaid by the edi- 2. Jones, 169. See 16. & 17. Car. 2. 
tor to have been oſten denied to be law. Cro. c. 8. 


enn Leuknor againſt Huntley. 
2 Ante, 593. | 

cannot J7RROR of a judgment in the common pleas. The caſe was, 
— by E Lewknor brought debt againſt Huntley, who pleaded, that one 
the cuſtom of John Jaques affirmed a plaint of debt in London againſt the faid 
Lenden before it 7, oxuknor, and by the cuſtom there attached the debt now de- 
— Hun. manded in the hands of the ſaid Huntley, and pleaded the recovery 
fear his debt and judgment there. The plaintiff replied, that before the 
by attorney. Ante, 184. 593, 2+ Bl. Rep. 89. | 


attachment, 
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attachment, Jaques brought debt in the queen's bench againſt the 
ſaid Lewknor, foe the ſame debt; whereupon he made an attach- 
ment whilſt that ſuit was depending. It hoc, Sc. Upon this 
plea, Huntley there demurred in law, and it was adjudged there for 
Huntley : whereupon Lewknor brought error. —The firſt error 
afhgned was, Becauſe the cuſtom is alledged, that the plaintiff 


733 


Lewxxor 
agat 
HuNTLEYs 


ſwore his debt by attorney.—And Por uA held, that it was againſt 


law that one ſhould ſwear his debt by attorriey.—Secondly, Be- 
cauſe the debt is attached in Huntley's hand, befbre the day bf 

yment upon the condition, and fo before it was due.—PorHAaM 
faid, that it could not be a good cuſtom. —PBut it was moved, that 
herein the cuſtom might be reaſonable, becauſe it is not to be paid 
before the day of payment. But in regard that the leſſer ſum in 
the condition is a preſent duty, it might be attached preſently ; 
and by the judgment in the attachment, the debtor is dit- 
charged againſt his creditor, and become chargeable to the plain- 
tiff in London; ſo that after the day of payment be ſhall have his 
execution againſt the debtor, and not before. Vide 22. Edw.4.pl.30. 
But Poru Axt ſaid, That the judgment herein was unreaſonable ; 
for the creditor hath not above one year difrationare debitum. And 
if the debt might be attached a full year or more before the day of 
payment, he may never hear of it before the year be paſt, and ſo be 
detrauded of his debt.—But DANIEL, /crjeant, ſaid, that the time 
diſrationare debitum, is a year after the execution ſued; and not 
forthwith after the judgment; and execution cannot be had until 
after the day of payment —PorHam demanded, Whether this 
queſtion was moved in the common pleas? DANIEL anſwered, that 
it was not; but that the ſole queſtion there was, in regard Jagues 
had begun a ſuit in the queen's bench againſt Lewknor for his 
debt, Whether, whilſt this ſuit was depending, he might make 
an attachment in London, by the cuſtom there, of another debt 
due to Letter And it was adjudged, that notwithſtanding 
this, the debt in the hands of Huntley might be attached ; for there 
was not any ſuit commenced for it in any court. Por HA and 
CLevcn, and FENNER, abſente GAWDY, agreed, that this at- 
tachment was good notwithſtanding ; but they all held, that the 
attachment of this debt before the day of payment cannot be ; 
although it were moved, that the cuſtom in this point is good and 
reaſonable, and ſo it hath been always allowed ; and this is to be 
intended betwixt citizens and merchants. And if it be not there 
allowable, there ſhall never be an attachment; for if it cannot be 
before the day of payment, the defendant before that time may be 
out of the city, or elſewhere ; againſt whom there cannot be any 
attachment (a). 

(a) Ld. Ch. B. Comyns, t. Dig. 424 ſays tin ion taken ĩs, that if the firſt cedt be due 
this caſe, and the caſe of Daltor v Sey, at the time of the plaint, the ſecond debt 
ante, 184. ſeem miſ-reported ; and in the may be attached «hhoug'r the day of its pay- 
report of the latter caſe in 3. Leon. 236. ment is net then arrived. 

2, Lut. 993. 7. Roll. Abr. 553. the di- | 

AFTERWARD, at another tune, another error was moved, that 
the cuſtom is alledged, that the plaintiff ſliould ſwear his debt; 
and John Jaques was plaintiff ; and the record is, that Thomas 

aques ſware the, debt, who was a ſtranger and not the plaintiff. 
And that was held to be incurable, and could not be amended. 

herefore the judgment was reverſed. | 

CRO, ELIZ. PART 11. Bbb Skelhorn 


Lutw. 954- 
1. Brownl. fo. 
1. Co. Dig. 428. 


Lut. 994. 
1. Leon. 52. 


1. Roll Kep. 1056. 


1. Roll. Ab. 351. 


Ante, 157. 


Ante, 184. 
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Cn 57. Skelhorn againſt Harriſon. 

If bail in an in- 4 CTION UPON THE CASE. And declares, how he brought 
-»$ wha a plaint of debt in London ＋ one Ridley; and that the 
toremove the Cuſtom of London is, that if any be arreſted there upon ſuch 2 


cauſe, procure plaint, that he thould remain in priſon until he found two Main- 
_ — per nors for his appearance de die in diem quouſque placitum deter mine- 
—_— tur. And that if he were condemned, he ſhould render his body 
de bail in the or pay the condemnation : or otherwiſe the plaintiff might take 
fuperior court, his execution againſt the mainpernors, And alledgeth, that the de- 
an aQtionon the fendant and one Peter Houghton became bail for this action in 
_ yg London; and that the defendant, with an intent to defraud and 
1 hinder the plaintiff in the ſaid ſuit, procured an habeas corpys 
Ante, 628. out of the exchequer to remove the cauſe thither ; and that he 
. Roll. Ab. 102. Procured and lured one Price and one Pit, whom he knew to be 
Cro. Jac. 602. inſufficient, for 20s. given to them, to be hail there; and thar 
he informed the Court that they were ſufficient ; whereupon Price 
and Pit were received as bail in the exchequer ; and thereby the 
defendant and Huntiey were diſcharged of the bail in London : and 
. that afterwards the plaintiff procured a procedends (a), and had 
Cra. Jac. cg. Judgment in Landen; and that the ſaid Kidley, upon a capias ad 
363. fatisfaciendum, was returned non d indentus, and that Ridley went 
Yelv. 120. ond ſcas. So that by this fraud he could not have execution 
Moor, $36. againſt him, nor againſt his mampernors ; whereupon he brought 
> Bulſt. 286. this action. The defendant pleaded not guilty, and was found 
not guilty quzad the procurement of the habeas corpus, ct quead 
reſeduum that he was guiity.—And it was moved by TANFIELD 
and DoD, that upon this verdict the action is not main- 
tainaþle ; for tLe hiring of the bail is not material, nor is any 
prejudice to the plaintiff ; but the allowing thereof in court, 
which is the act of the Court. Wherefore an action lies not; 
as 21. Fdw. 4. pl. 22. is. And here, the information of the de- 
fendant is no cauſe to accept them. — But the Court uſeth to 
examine them upon oath, which was the cauſe of allowance ; 
and therefore the defendant is not puniſhable ; and what is done 
judicially cannot be punithed; as 9. Hen. 6. pl. 60. 12. Hen. b. 
yl. 3- 2. Rich. 3. Pl. 10.—And 'TANFIELD moved, that of ſome 
things put in the declaration nothing is found at all, and therefore 
all is ill. But becauſe it appeared upon the dor/e of the writ, that 
the jury had found him guilty of all, except the ſuing of the 
habeas corpus, it was held, that the record was miſ-certiticd, and that 
it ſhould be amer.ded ; and it was ſo ordered accordingly.—ALT- 
nau, for the plaintiff, moved, that the action well hy ; for al- 
though the hail was allowed by the Court, that proceeded upon 
miſ- inſormation of the party, who is puniſhable for that falle 
ſuggeſtion, becauſe he had deceived the Court. For the ſtatute 
of He/im. I. cap. 29. provides, that deceits to Courts ſhall be 
puniſhed, by whorafoever they be, by impriſonment; yet that 
doth not hinder but that an a&ion upon the cafe may well lie, 
as 11. Hen. 6. pl. 8. and 21. Edv. 4. pl. 22. So where 2 pro- 
tection is caſt 9 prafedturus, and he doth not go beyond fea, 
action of deceit lies, as 20. Hen. 6. pl. to. and 44. Fdw. 3. pl. 2j. 
- Wherefore, &c.—GAwũw ve and Pornam held that this action 
well lay for this falſity. Rut, becauſe the verdict was not fully 
certified, they ordered that it ſhould be awended : and then they 
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would diſpute the matter. Et adjournatur.—Afterwards it was — 
fully certified, and adjudged for the plaintiff. Ha 6.6] 
| Riggs againſt Bullingham. | Cast 38. 


ASUMPAIT, Whereas he was ſeiſed in fee of the advowſon of 4 grant mavero 


Beckingham, in the county of Lincoln ; in conſidetation that he, the defendant at 


at the defendant's requeſt, by his deed, dediſſet et conceſſiſſet to the fit c. requeſt | 


defendant the firſt and next avoidance of the ſaid church, the de- nr 
fendant, 22. Auguſt, 37. Eliz. aſſumed to pay to the plaintiff 100l. and win ſupport 
&c, Upon non g pleaded, it was found for the plaintiff, and an action on 
damages aſſeſſed to an 100l. And, after verdict, it was moved in ar- ſubſequent pro- 
reſt of judgment, that this conſideration is paſt, and therefore not — . 
ſufficient to ground an aſſump/it ; for there is not any time of the a eee n 
grant alledged ; and it might have been divers years before the a/- was made. 
ſump/it made: and being a thing executed and paſt, no re at- Ante, 59. 
terwards can be good: and in proof thereof, Dyer, 272. Hunt v. Po 880. 885, 
Bates was cited. But ALL THE Cour reſolved to the contrary ,; 1. Roll. Ab. 13. 
for the grant being made at his requeſt, it is a ſufficient conſidera- Co. Jac. 18. 
tion, although it were divers years before; eſpecially being to the de- . C 1 
fendant himtelf, the conſideration ſhall be tacen to continue. But if ioc, 85g. * 
the grant had been to a ſtranger, and not at the defendant's requeſt, 1. Bac. Ab. 158, 
it had pecadventure been otherwiſe.—Secondly, The declaration is 

not good ; becauſe there is not any time or place alledged. where 

the grant was made. Sed en allocatur : for it is but an inducement 

to the action, and therefore needs not to be ſo preciſely alledged. 

Wherefore it was adjudged for the plaintiff. Jide 29. Elix. Marſh 


v. Kavensford, Ante, 59. 
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Marrow againſt Turpin, 8 
| Eafter Term, 41. Elix. Rell 2485. | 
DEBT againſt the defendant, as adminiſtrator of George Turpin it the admint- 
for rent arrear upon a leaſe to the inteſtate, incurred after his ſtrator of a let. 

death. The defendant pleads, that before the rent incurred, for fee aſfign the 
which the action is brought, he aſſigned over the eſtate and term 2 63 

to a ſtranger, who entered: and the plaintiff, knowing of that — 
Fant, had afterwards accepted of the rent from the ſtianger, he aſſignee, cannot 


ing then poſſeſſed, &c. and demanded judgment, &c. And it bring debt 


vas thereupon demurred. The ſole queſtion was, Whether an Sat ihe af. 
ſig2or for ar- 


Aminiſtrator ſhall be charged for the rent arrear after the grant }— [8297 for are | 
it was clearly reſolved, that he ſhould not: for, if he ſells the ter the aſigu- 
i ment. 
Ante, 555. Moor, 600. 1. Saund. 240. 2. And. 133. 2 Sund. 30g. 
E bb 2 | term 


term, the leſſor, 
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Menton term for the payment of debts, it is not reaſon that afterwards he 
n ſhould be charged witli the rent alſo; eſpecially in this caſe, where 
ute leſſor had knowledge of the grant, and accepted the rent from 
the grantee. And the caſe adjudged in the queen's bench, 29. Elz. 
Halber v. Harris, was denied by ANDERSON, WALMSLEY, and 
- GLANYILE, to be law; for the lefſee himſelf is not chargeable with 
the rent after the granting over his eſtate. And they held it to be 
anreaſonable, that the grantor ſhould be always — for the 
grantee's inſufficiency. Wherefore it was adjudged for the defen- 

dant (a). 3. Co. 24. N alker's Caſe. 
(a) It is ſaid in Latch. 260. that no port; and in 4. Mod. 76. it is denied to by 
judgment was given in this caſe, Sed vide law. Sed vide 3. Co. 24. a. Pop. 120. 
2. Vent. 210. In 3. Mod. 326 it is faid 1. Sid. 266, Noy, 97. Gould, 129. 
to have been reſol /ed contrary to this re- 1. Lev. 127. Cowp. 243. Dougl. 183. 


Car 2. | Manhood againſt Crick. 
Trinity Term, 41. Eliz, Roll 1209. 
One bond can- DEBT upon an obligation of 81. being a ſingle obligation. The 
not be pleaded defendant pleaded in bar that, after the obligation made, he 
= 8 entered into another obligation of 141. unto the plaintiff for the 
Poſt. 7279, payment of 71. at ſuch a place and day as was yet to come, which 
Ante, 455- the plaintiff accepted in diſcharge of the ſaid bond of 81. And it 
ce , was thereupon demurred.—And without argument adjudged for 
Go. ez gg. the plaintiff, that the plea was ill, and not any bar. | 


1. Brownl. 74. Lit, Rep. 58. Hobart, 68. 1. Mod. 225. Cowp. 47. 1. Burr. 9. 
Carr 3. Lamb, Executor of Drables, againſt Brownwent. 
3 Trinity Term, 41. Eliz. Rell 3252. 
On a condition DEPT upon an obligation, conditioned, that if the defendant 


1 in Michgelmas Term then next enſuing, in the prerogative 
Hroeld approve, COurt of the archbiſhop of Canterbury at London, ſhould give ro the 


the party muſt faid Drables, his executor or adminiſtrator, ſuch a releaſe and dil- 
tender a releaſe charge from and againſt him and his children, for the receipt of 100 
to 4. for his marks, as by the ; of the caurt ſhould be thought meet; that 
1 then, &c. The defendant pleaded, that the fame Term one Such 

woas Judge there, and that the ſaid Judge did not deviſe or ap- 
<p 209- + point any releaſe or diſcharge, &c.—And it was thereupon de. 
e = a murred; and adjudged to be no plea ; for that it is not alledged 
3. Lev. 319. that he cauſed a releaſe to be drawn, and tendered to the Judge to 
2. Com. Dig. be allowed : for it is on his part, in diſcharge of his obligation, to 
455+ draw ſuch a leaſe as the Judge thould allow. Wherefore it was ad- 
bougl. 634+ ;udged for the plaintiff, F. Co. 23. b. Poſt. 864. 

Cart 4 | Brownlow againft Lambert. 
Trinity Term, 41. Eliz. Roll 1630. 


— ROVER and CONVERSION of a cow at Salop. The defen- 
— — rack dant pleaded, that the queen was ſeiſed in fee of ſuch a manor, 
edge the pz- and demiſed it and all eſtrays therein, &c. to J. S. for life, and con- 
tent, and that veys it by mean conveyances to himſelf; and that this cow came 
proclamation thither as an eſtray; whereupon he ſeized her, and cauſed her to 
any _ * bed proclaimed in two market-towns next adjoining : and the plain- 
— and tiff claimed property; and the defendant demanding of him to pay 
tie vill maſt for her feeding, that he refuſed ; and thereupon he denied to de- 
act he traverſed. Ijyer the cow; and traverſes, that he is guilty of the converſion at 
ig Salop. It was thereupon demurred. -FirxsT, Becauſe he alledged 
5. Roll. Ab. 378, = | not 
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not the letters patents. —SrcovpIL , Becauſe he alledged not, that BrowNnrow 
the proclamations were made in the parith church.— TutRDILV, — 
Becauſe he traverſeth the vill. And it was adjudged for the plaintiff. ; 
Eriſh agaiaſt Rives. Cast g. 
FJECTIONE FIRMLA, for copyhold land, parcel of the manor Copyholds can- 
of Thiſtleworth. Not guilty being pleaded upon evidence, not be entailed: 
theſe queſtions were debated.— FIR sT, Whether there may be a 2 — ſpe- 
tenancy in tail of copyhold land, without a ſpecial cuſtom ?—And . DEF 
ALL THE JUSTICES agreed, that there could not, unleſs it had been Poſt. 907. 
ſo uſed there from time whereof, &c. And to that purpole c, It. G0. b 
WALMSLEY cited, that in Haſfiug v. Greys, in the dutchy-chamber, Goab. 363. y 
it was debated before ALL THE JUSTICES, and reſolved by them, 3. Co. 8, 
that there could not be an eſtate tail of copyhold land, unleſs 1. Sid. 374. 
there be a ſpecial cuſtom within the manor to warrant it. Gilb, Ten. 166. 


Pop. 128. 
8. Med. 23. 2. Atk. 101. 2. Com, Dig. 490. 494+ 1. Stra. 488. 


SrcONDLY, They all agreed, admitting it were an eſtate tail, The ſurrender 
that a ſurrender thereof is a diſcontinuance to put the iſſue to his of a copyliold 
action; for he ought to take it ſubje& to all the inconveniencies _— bn 

p þ . . iſcontinuancs 
which an eſtate tail at the common law is ſubje& unto : for that of the eſtate. 
is the cuſtomary conveyance, and there is not any other means to Pot. go7. 
diſcontinue it; and it is as ſtrong as a livery by tenant in tail: Ante, go. 149. 
and the alienee is in by the tenant in tail, although he come in by 373. 483. 
grant of the lord. And there is no queſtion but that a formedon Co. Lit. 60. b. 
may be brought, ſuppoſing the entry by the tenant in tail, and not Moor, 358.735. 
by the lord; and fo a feme ſhall have a cui in vita: where one is . C 23 
alſo in by the lord by his admittance, his eſtate ſhall not be avoid- . e 0 
cd without a recovery in the lord's court; for the lord ought to 79. 
have conuſance of his tenant : and therefore an eſtate given by ſur- Gilb. Ten. 191. 
render in the lord's court cannot be avoided without a recovery 


there, and not by entry. 


Turzorv, Admitting that the ſurrender of a feme covert, being It is a good cuf-. 
ſole examined, ſhould bind her by the cuſtom, Whether ſuch tom, that a fene 
a ſurrender upon her examination, made before two tenants of Franc wy 604 
the manor, ſuch ſurrenders before them being uſed to be — —— yawn 
made, be good - And ALL THE CouRT agreed, that by ſpecial nants of the 
cuſtom to warrant it, it may be good, otherwiſe not; 4. 4 is manor out of 
a judicial act more proper to be done in court.—And ſo it was ad- ur. 
judged, as W ALMSLEY faid, upon a demurrer, in a Lancaſbire caſe, 4. Co. 30. 


where ſuch a cuſtom was pleaded, and adjudged good., _ Cop. 12. 68. 
| 24. 
1. Salk. 95. 184. Cro. Jac. 526. 1. Leon, 228. Gilb. Ten. 313» 


FovrTHLY, Whether a ſurrender made to the ſteward, to the Theſurrendes 
uſe of the ſteward himſelf, be good ?—And ALL THE Jus tries of a copybold 
held, that it was; for the entry is, quid ſurſum reddidit in manus do- ** dhe ſteward 
mini: and the ſteward is but the lord's ſervant, and the ſurrender — 
is to the lord, and not unto him. And therefore GIANVILE ſaid, is good. 
if one makes a recognizance to J. S. to my uſe, it may be well ac- Co. Lit 
knowledged before myſelf: fo if an obligation be made to J. S. 1. Salk. 375 
to my w 4 it may be delivered to me to the uſe of J. S. And al- 
though it was here offered to prove by witneſſes, that by the cuſtom 
of the manor a ſurrender could not be made to the ſteward himſelf 


to his own uſe, THE Covar rejected it; for it is againſt law. 
B b b. FirTuLyY, 


— — 
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Laien FrrTHLY, Where a copyholder makes a leaſe for years according 
2 to the cuſtom of the manor, Whether ſuch a leſſee upon er ma 


maintain an cjeclione firmer at the common law ?—CGLANVILE ſaid, 
£2. If the leffee that it had been ſo refolved in this court, that an eefione firme 
ot a coprholder lies, making mention in the declaration of the cuſtom to demiſe, 


1 EY n &c.—But WALMSLEY ſeemed to doubt thereof. 
Ante, 224. (45) 483. 635. 623. 676. 2. Com. Dig. 530. Gilb. Ten. 213. 


Cas 6. Mills ogainſt Wood. 

| Trinity Term, 41. Elix. Rell 3092. 
Whoever is A VDITA QUERELA. The caſe was, That Edward Mills 
bound to make and Thomas were obliged in a ſtatute of yool. to ood. The 
an atſurance, it defeaſance was, That if Edward ill; and his wife, before the firſt 
i5 incumbent es of May next following, ſhould make ſuch good aſſurance of an 


2 "x e houſe to Mood, with ſuch covenants which he ſhould accept, and 
Ante, 396. ſignify under his hand to be reaſonable, or ſhould pay unto him 
393. 839. upon the firſt of Auguſi enſuing 3501. that then the ſtatute ſhould 
Poſt: Tb4, be void: and he ſurmiſeth, that — and his feme were always ready 
Moor, 645. to have made the aſſurance ; and that od, the conuſee, had not 
1, Mod. 264. fignified what aſſurance he would accept, nor required any; and 
9 yet had ſued execution, &c. And it was thereupon demurred; 
J. Lev. 137. and after argument adjudged for the defendant : for he is nat 
1. Wood's Con, bound to deviſe any aſſurance or eſtate ; but it is at his election 


424. do accept an eſtate tendered, or the money: and there cannot he 

Dougl. an acceptance, but where there is a tender on the other party; aud 
therefore the conuſor ought to have deviſed the eſtate, and to have 
procured the conuſee to accept thereof; otherwiſe he ought to pay 
the money. Wherefore it was adjudged accordingly. 

Car 7, Pledgard againſl Lake. 

A recovery ſuf. I ENANT for life, remainder in tail, he in remainder lets for 

ſered by ena years, to begin after the death of the tenant for life; the te- 

Fer liſe. in which 2 f. lif fi 5 d K . f . . 

e A ant for life afterwards ſuffers a recovery with voucher of him in 

ke voucnes the . . . : — 2 

remainder man Temainder in tail, and dies: Whether tliis leaſe were deſtroyed and 

in tail, will not gone ? was the queſtion.— And ALL THE JvsTICEs held, that it 

2 a leaſe Was not; but that the leſſee might well falſify this recovery by the 

y the temein- common law, and alſo by the ſtatutes : but if the tenant in tail, 

der- man, made ; i - 

to commence who had the inheritance, had ſuffered a common recovery, tliat 

after the death ſhould have deſtroyed all the remainders and reverfions thereupon 

of the tenant for depending, and all the eftates derived out of ſuch a remainder ; 


Ele. but tenant for life bath not any ſuch power: and the recovery 15 


— had againſt tenant for life with the voucher of the tenant in tail: 
8 and it would he very inconvenient if, by ſuch recoveries of rever- 
1. Co. 63. a. 


. ſions, leaſes for years ſhould be deſtroyed. Wherefore, &c. 


Moor, 158. 6. Co. 42. a. 10. Co. 37. b. 2. Roll 306. 2. Co. 62. b. Eq. Ab. 257. 3. Com. 
Dig. 232. (B. 25.) 2. Bac. Ab, $48. 530. 4. Bac. Ab. 328. Pigot on Recov, 124, 125. 162. Cruiſe 
en Recov. 253. ao 


Price again Simpſon. 


CAS 8. 
Hilary Term, 41. Flix. Roll 1097. 
An adminiftra- TRESPASS. Upon a ſpceial verdi@ the caſe was, Jack/cn, leſ- 


tor durante mi- ſee for years by ſeveral leaſes of divers Jands, ſome of them in 


wore «Fiat ed. the dioceſe of York, ſome in another peculiar within the ſame dio- 
not grant over 


the goods of the/CEſe, deviſed all thoſe leaſes to his fon, and made his daughter 


inſantexecutor, Within age his executrix. The mother takes a#miniſtration au- 
Ante, 217. 5. Co. 29. 6. 0. 67. 2. And. 132. 1. Roll. Ab. 910. Owen, 35. Godb. 194+ 
2+ Bac. Ab, 332, 3. Peet. Will, 23. g ; 2 
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yante minore @tate of the executrix in the peculiar where the teſtator 
died, ad commodum et proficuum executricis. The adminiſtratrix 
nted this term, durante minore ætate of the executrix, to 
the plaintiff : Whether this grant was good, or not? was the 
rincipal queſtion, THE CovkrT reſolved, that it was not good; 
for ſuch an adminiſtration hath but a ſpecial property ad proficuum 
executors, but not a general property, as another executor or admi- 
niftrator hath : and therefore his ſale of goods, unleſs they be bona 
itura, or it be for neceſſity, for the payment of debts which he is 
chargeable to pay, it ſhall not bind: but he may ſue, and be ſued, 
and yet his authority is but a limited authority; and therefore like 
as if letters ad culilgendum bona defuncti were granted to one, there he 
may ſell bona peritura ; as fruit, or the like. 


719 
Prices 
again/? 
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SECONDLY, It was moved, Whether the aſſent of an admini- Aſſent by an 


ſtrator durante minore tate to the deviſe of a term, or the aſſen 
of the executor himſelf during his minority to ſuch a deviſe, be 
good ?*'—ANDERSON ſaid, that an executor at the age of eighteen 
years may aſſent: but, Whether the aſſent by ſuch an adminiſtra- 


tion be good, or not? they doubted (a). 
Cro. Car. 490. 


t adminiſt: ator 
durante minore, 
&c, 


(a) Ante, 602, 
5. Co. 29. 


Tulip, It was moved, Whether adminiſtration ſhould in If an inteſtate 


this caſe be granted at two places, viz. the one within the peculiar, 


has goods in a 
dioceſe, and alſo 


the other by the archbiſhop of Je, ordinary of the dioceſe ? or, in à pecullar 
Whether he ſhould have the * in both, as he had where wo ſeveral ad- 
lena notabilia were in divers dioceſes ?—And it was reſolved, that miniſbrations 


there ſhould be two letters of adminiſtration granted: for the — 
archbiſhop ſhall not have any prerogative here; becauſe this - 
a; 


culiar was firſt derived out of his juriſdiction. Wherefore, 
& Co. 29. | / | 


The Queen againf/t Page, and the Biſhop of London. 


oft. 79 1. 


Lev. 78. 


2. Lev. 86. 
1. Salk. 39. 
Gilb. on Wills, 423. 


CAsxR g. 


UARE IMPEDIT. And made her title by lapſe, by the A diſpenſation 


A 21. Hen. 8. c. « for that the incumbent had taken a ſecond t hold a plura- 
a 


benefice. "The defendant pleads, that he is and was chaplain to 


Lord Morley ; and pleads a diſpenſation from the archbiſhop of 
Canterbury, according to the ſtatute, and the confirmation, &c. ſutkcient to ſay, 


Upon oyer demanded thereof, and entered in hæc verba, it was de- i e 
ius, et incere 
6s poramus,”? 
Ante, 500. 


murred in law ; becauſe that in the letters of diſpenſation the words 
were, mentioning the two benefices to be of ſmall value, unimns, 
anne ximus, et incorporamus,” the ſecond benefice to the firſt, with- 


lity need not uſe 
the word diſ- 
penſamus ; it is 


out the word of ee for the taking thereof: and, Whe- Hob. 159. 


ther theſe words ſhal 


enure to a diſpenſation ? was the queſtion, 5- Com. Digs 


—And, after argument by the ſerjeants, it was argued by Doctors #** 


STEwARD, Day, and FARRINGTON, that it cannot enure to be a 
diſpenſation : for the purpoſe of him who made it was to make an 
union, and that this ſhould enure as an union: and it cannot be 
an union; for that ought to be always by the ordinary of the dio- 
cele and the patron ; and when it fails in the principal intent, it is 
void in all: and the purpoſe to make it an union appears, for that 
the words are incorporamus, &c. which are not uſed in adiſpenſation ; 
and that he ſhould hold it ine licentid dioceſand ; and that after the 
incumbent's death it ſhould revert to his proper nature; which 
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are not the words of a diſpenſation : and although he hath power 


to make a diſpenſation, that will not enure thereto ; for voluntate, - 


et poteſtate, repugnantibus, all is void. And an union and diſpenſation 
are of divers natures; for an union makes of two churches one; 
but a diſpenſation leaves them as before: and ſuch diſpenſation of 
pluralities are called in the civil law gratiæ et flrifti juris, quia odic/e 
funt ; and therefore where a diſpenſation was to retain a ſecond be- 
nefice de donatione, diſpefitione, ſeu praſentatione cujuſcunque ; and a 
college had an advowſon which became void, and they uſed by 
election to make a nomination thereto, and they choſe him who 
had this diſpenfation, who being preſented, was inſtituted and in- 
ducted ; this diſpenſation was not ſufhcient to retain, becauſe he 
had not the pes 2 election“ therein. But on the other fide, it was 
argues. dy Doctors CRoMPTO:7 and FOUNTAIN, that this is a good 
diſpenſation; for there is difference between a perpetual union, 
and a temporary pro vita incumbentis : for, in the firſt, it cannot be 
without the patron and ordinary, becauſe thereby a loſs accrues 
unto them ; but in the ſecond, it may be without them by the 
metropolitan : for there they are not at any loſs; for the one had 
his preſentation, the other his admiſſion, before that union ; and 
after his death it ſhall revert to the firſt eſtate ; and ſuch an union 
in their law is called palliata diſpenſatio: and that ſuch an union 


may be, appears by the expreſs words of the ſtatute of 21, Hen. 8. 


c. 13. that one ſhall not retain a ſecond benefice, any licence, 
union, or diſpenſation to the contrary, &c.“ and there it is 
not intended a perpetual union; for by ſuch an union two churches 
are but one: and in ſuch a caſe he may take a ſecond benefice with- 
out a diſpenſatjon, &c.—And afterwards, ALL THE JUsTICEs, ex- 
cept AXDEREON, reſolved, that it was a ſufficient diſpenſation ; 
tor it is not of neceſſity to have the word © diſpenſation :” but the 
matter is, Wlicther it be in eſfect a diſpenſation? And if the cir- 
cumſtances prove it, it is ſufficient. And although union is pro- 
perly where there is an annexion of one benefice to another perpex 
tually; yet it is alſo when there is an unity of them in one perſon, 
which is temporary; and that is here, although not ſo properly as 


the other, Wherctore it was adjudged for the defendant, 


Carr 10, 


To gecuſe a man 
of having fer- 
fworn himfcif 
in 4 court leet 
15 -gaionable 
Ante, 2 35. 492. 


909. 


Marſhal agaν⁰ẽ Dean. 


A ETON upon the caſe for theſe words: “The plaintiff is a 
„ forſworn knave.” The plaintiff demanding of him where 

he was forſworn ; he anſwered, ** In 7//on court,” innucndo a court 
leet there holden, It was moved, that an action lies not for theſe 
words; for the calling one “ forſworn knave,” unleſs he faith 
in court, is not actionable (which was agreed PER CURIAM); 
then the Court here cannot know that [ion court was any 
court of record; and the innuendo cannot help that which is im- 
rfeft, And therefore WILILIAMs ſaid, it was adjudged, that 
for ſaying, © Thou wert forſworn in H/hite-church court,” an ac- 
tion lay not.—But NOTE, This caſe was ſhewn to the Court 
jn writing, 28. Eliz. between Hern and Hix ; and the opinion 
of the Court there was, that the action lay; and the defendant 


_ 
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give to the plaintiff zl. and he releaſed his ſuit, and no judg- Manner 
ment was given, And ALL THE CourxT here held, that the _— 
ation well lay; for this action is given by reafon of the dif- 

credit of ſuch words amongſt the neighbours ; and when he ſaid, 

that be was © forſworn in ſuch a court,” it cannot be intended, 

but that it was a court of juſtice. And the caſe of Mild and 

Cuuknen (a) was cited, that for theſe words,“ Thou art a falſe 

« forſworn man, and wert forſworn in ſuch a court, it was 


adjudged that the action lay. 
a (a) Ante, 492. 


Thomſon againſt Butler. Car 11. 


| I a writ of annuity, the caſe was, That one granted an annuity, In a writ of an- 

to be paid at the houſe of the grantor upon requeſt, at the four nuity, to be paid 
' uſual feaſts. The grantee brings a writ of annuity for rent due at 1 -: 
uch a feaſt. The — pleaded non reguiſitus at the feaſt ; and 1 qare a re- 
vas thereupon demurred. The fole queſtion was, Whether the quet. 
annuity be loſt for that time, becauſe there was not any requeſt Ante, 348. 
made — Tu CovkT held, that it was not: for by the grant- 2. Lev. 198, 
ing of the annuity, it is a duty; and the limitation, to be paid at 
four terms of the year, is a limitation of the payment: and if it 
were not a duty, the requeſt is not material; as in the caſe of 
Lancafter v. Capps (a), where a fingle bond was made /o/vendum 
upon requeſt, the defendant pleaded non requi/itus, and adjudged 
to be no plea ; for it was a duty without requeſt, So here. 

(a) Ante, 548. 


Crawley's Caſe. | | Cay 124 


REPLEVIN. The caſe was, A rent was granted to two during A rent granted 
the life of J. S. to his uſe: Whether if the two die, living 10 f. and B. for 
J. S the rent were gone, or no? was the —— For it was 1 of C. in 
; an eſtate exec · 
agreed, that there cannot be an occupancy of a rent, Dyer, 186. (a) 1 in C. for tus 
—And it was held, that it was not gone, eſpecially in this caſe ; for own life. 
the rent being granted to the w/e of J. S. it veſted in him by the Poſt. gor, 
27. Hen. 8. c. 10. ſo as he had an abſolute eſtate during his life; 2. And. 130. 
and the lives of the grantees is not material, the eſtate being tranſ- Owen, 126. 
ferred from them; otherwiſe it had been of a grant to an uſe be- Py", 67. a. 
fore the ſtatute. | 2-Ter.Rep.444+ 
(a) Co. Lit, 41. Moor, 664. Vaugh. 709. 200. 2. Roll. Abr. 150. 5. Co. 9. 


Coward againſt Marſnal. Carr 13. 


TRESPASS, Upon a ſpecial verdict, the caſe was, One by his If lands be de- 
will deviſed his lands to F. his youngeſt ſon, and his heirs, viſed to a ſon 


and afterwards remarried, and by another will in writing deviſed sor bf, a deviſe 


the land to his feme for life, paying annually to J. his youngeſt — 


ſon, and to his heirs, ſuch a rent. Whether this ſecond will was a feme of the teſ- 
revocation of the former? was the queſtion.—And Ax pERSON and tator, allowing 
GLANVILE held it to be no revocation, but that both may ſtand, 2 ===«y © 
although agg be by ſeveral writings; unleſs it be maniteſtly erde. Fug boy 
contrary to the firſt will, or that there be an expreſs revocation — 1 
therein; but they ought to ſtand together, if they may, as made Ante, 9. 

by, and in one and the ſame writing. And here his intention Le 

appears, that he had not any purpoſe to alter it as to his ſon, but Tim volt 
only to provide for his Ame, whom he afterwards eſpouſed ; and Yelv. 210. 


5 Hob. 65. 
ro. Car. 24, Cro. Jac, 49. 69 1. 1. Show, 537. Hard, 374. Gilb. on Dev, 10%. Salk 182, 


$+ Salk, 592. Comb go, 2c9 Mod 
n , 90. 209, 3. 203. Sho. Caſ. Par. 146, 1. Vezey, 187, Atk 
Poye]'s Deviles, 18. 3, Will. 507, 314. 2. Bl Rep. 937, Cowp. $7.1 58.=—$ee * Car. ri 
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Cowar® by the appointing of the rent to his ſon, it appears that his i 
3 was, that the reverſion ſhould be to his ſon.— IT hie — 
ddatterwards ended by arbitrament. 


Carz 14. Greenfield againſt Dennis and his Wife. 


| Tn wete, if the WJ ASTE by Richard Greenfield againſt IVatter Dennis and his 


wit ba againſt wife, late wife of George Grcenficld. The writ was general, 
the celendant ex that the ſaid wife held the lands cx dimiſſione George Greenfield ; and 
ie A. and 3 . a 8 2 

the declaration the count was ſpecial, that George Greenfie/d infeoffed divers, to 
de a ſeoff- the intent a recovery ſhould be ſuffered againſt them; where. 
ment to F. it is in they ſhould vouch (reorge Greenfeld, who thould vouch the 
t42, forthe ch common vouchee, which thould be to the uſe of George Greenfeld 
erk to have for life, and after to the uſe of Alice his wife (the now defendant), 


purfued the writ. and after to the ule of George Greenfield in tail, remainder to his 


5. On. And. 131. right heirs; which was executed accordingly. After © nul waſte” 


AN pleaded, and found ſor the plaintiff, this matter was alledged in 
1 Sid. 84. atreſt of judgment, that the writ did not warrant the count; for 


Poll. N. P. 424. the writ ought to be ſpecial, and to have recited all the matter, or 
Cro. Jac. 185. it ought to have ſuppoſed the demife af the feoffees ; for as this 
1 und, 117. Cafe is, the land and the uſe are in the feoffees, until the recovery, 
82K. .. which is as a limitation of the uſe by them, and not by the 
Dougl. 66;3, vouchee: it being alſo his own feoffment (wherem his wife can- 
1. Ter. Rep. 353. not take by an immediate conveyance from her huſband), it ought 
always to ſuppoſe the gift and demiſe to be from the feoffces. 

Vide Dyer, 93,—And although it was moved, that this, being after 

verdict, is holpen by the 18. EE. c. 14. which helps where there 

is not any writ, and this is as if there were not any writ ; yet 

ALL THz CovkT held, that tliis was not aided but where there 

is not any writ at all, or where there is a good writ, as here; 

but it warrants not the declaration, or if it be an ill writ; they 


are not holpen by the ſtatute. 


Buſhwood againff Pond. 
Mic laelmas Term, 40. & 41. Eliz. Rell 1043. 
A preſcription TRESs Pass of his beaſts, taken 22. Nov. 39. Eliz. The deſen- 
ew ge J dant juſtifies for damage fraſaut in his frechold. The plaintif 
ne mat replies, that long time before the treſpaſs, the parſon of D. was 


tc time laid in 


Cast 15. 


rx deelaration, Teiſed of ſuch land in fee, and of common for ane hundred ſhrep, 


is dad upon thereto appertaining; and 4. November, 39- Eli. let that land and 
can tar, but common to the plaintiff for years; and therefore put in his beaſts, 
1 r &c. The defendant el 
5 alledoed ; and found for the plaintiff. It was moved in arreſt of 
judgment, that this replication was not good; for the plaintiff 
entitles himſelf by a leaſe, 4. November, 39. Elin. which was long 
time after the treſpaſs ſuppoſed in the declaration (queen £/:24- 
beth beginneth ker reign upon the 17. November, '1558.) and fo à 
departure from it and no title, —T Hz wHoLE CourT held it to be 
ill, for which the defendant might have demurred : but in regard 
he had paſſed that advantage, and had taken iſſue, which is found 
for the plaintiff, it is now helped by the ſtatute of jesfails, for it i 
but a miſ-pleading ; 2nd therefore adjudged for the plaintiff. 


A preſcription  NoTE. The jury found here, that the parſon had common for 
fer c men for Oli hundred ſheep and fr cows ; and yet it was held PER CURIAN, 


—_— well that the plaintiff had not failed in his preſcription alledged. 
proven though , 


the jury ficd it for 100 ſtic ep and fix cowr. Ante, 405. 415. 546. 563. 5. Co. 78. Bull. N. F. 66. 


1. Pur. 441. Cowp. 47. Duugl, 666, 1. Term Rep. 447+ 


eth the preſcription to the common 
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But it was foie by WALMSLEY, if the jury had found, that he Busx wood 
had common for one hundred and twenty ſheep, and ſo more of — 


the ſame kind than he had alledged, he had failed. 


Watſon againſt Smith. Car 16. 


ACTION for trover, and converſion of an obligation.—W ALM- Trover docs not 


SLEY, GLANVILE, and KI xGSRNIL, held, that it lies not; for — bond. 
5 5. ü 
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if he finds the obligation, and cancels it, tr eſpaſs v1 et armis lies Cro, Car. 262. 


for he deſtroys the thing found; and if he receive the money, and Co. Jac. 647. 
deliver the obligation to the obligor, accompt lies, and not this Hard. 171. 


-/ . | 1. Salk. 126. 284. 
ation. Vide Regiller, 106 TE Bull. N. P. 34. 
Cardinal againſt Heſket. C4 17. 


Eaſter Term, 41. Eliz. Roll 251. 

DEBT upon an obligation, conditioned, if Robert H:o/tet (who In debt on a 
was bound apprentice to the plaintiff) ſhould embezzle any of bond, condi. 
his maſter's goods, and if within twenty days after notice thereof tioned to repay, 
given to the defendant, and one Thomas Heſket, and proof thereof = eee Fg 
made unto them, the defendant ſhould pay to the plaintiff ſuch — 
ſums of money as the goods embezzled were worth, that then, the declaration 
&. The defendant, e gp vs that there were not any of the' muſt ſhew the 
plaintiff's goods embezzled, pro placito dicit, there was not an . — 
notice given to the defendant and Thomas Heſket. The plainti ION 
replies, that ſuch a day Robert Hęſtet became bound his apprentice, perſon withia 
and that he cept extra peſſeſronem of the plaintiff ſuch goods, and the operation of 
fold them to perſons unknown; and that he gave notice thereof 5. Eliz. c. 4.; 
unto them, ſhewing that paper unto them, under the apprentice's — > ws _ 
own hand, wherein he confeſſeth it. And thereupon the defendant zie; 8 
demurred, due notice was 

Finns r, Becauſe he doth not ſhew, in what place he became given to the 
an apprentice, which is material.—And it was held to be a good ®ligor 
exception PER TOTAM CURIAM. | | 2. Saund. 412, 
SECONDLY, Becaule he ſhews not, that he was ſuch a perſon 3. Will. 532. 
who might be an apprentice * the ſtatute of 5. Eliz. c. 4. And this ot 66A * 
was alſo held to be a material exception ; and although the ſtatute | Tem Re 
is not pleaded, yet he ſhall take advantage thereof, becauſe it is B. R. 287. 291. 
a general ſtatute. | 
Funocy, That this notice and proof were not ſufficient ; for 
it ought to have been given to them both together, and being 
given to one at one time, and to the other at another time, it is Cto. Jae. 3831 
not ſufficient ; and this proof alſo is not ſufficient in itſelf, being 
only upon the apprentice's own confeſſion, who is not fide dignus. 
WHEREFORE, for theſe and other exceptions, it was adjudged 
for the defendant. Vide 7. Rich. 2. Barr.” 241. 33. Aſſiſe 14. 
10. Hen. 4. how proof ſhall be made. | 


| The Queen again/? Drury. | Casr 18, 
PON demurrer, the caſe was, The Counte/5 of Kent had retained jt , counted re. 
two chaplains, and afterwards took a third chaplain ; and the tain two chap. 

third obtained a licence and diſpenſation to retain a ſecond benefice, lains, and aſter- 

and took it accordingly : and, Whether he were ſuch a chaplain rds retain a 
: - : third, this third 
as might obtain a plurality by the 21. Hen. 8. c. 13. becauſe the chaplain cannot 
other two chaplains were not advanced ? was the queſtion. hold a plurality 
by licence and diſpenſation, within the 21. Hen. S. c. 13. until one of the other two are advanced. Poſt, 
739. 4. Co, 89. b. 118. Moor, 361. Hob. 155, | 
l WALM- 
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The ern WALMSLEY held, that he was, becauſe the ſtatute reſtrains not 
agent the number of chaplains which a counteſs may have, but the 
Dzvfr. number who are to have qualifications ; ſo he who firſt obtains 
Wood's init.z9. the qualification to a benefice, ſhall retain it; and the archbiſhop, 
7. Bl.Com-393- when he makes a diſpenſation, examines not who is firſt retain 
but who is moſt worthy, and he will diſpenſe but with two: fo th 
who firſt obtain a benefice by diſpenſation ſhall retain it, and the 
retaining of his lord or counteſs confers nothing upon him, but 
enables him only to the obtaining of a diſpenſation : and fo i; 

14. Eliz. Dyer, 312. 

And HEARxN, /erjeart, ſaid, that it was fo reſolved in the queen's 
bench, in the caſe of Lady Bridges, in an information. Where 
fore, &c. ; 

And to that opinion ANDERSON and KINGSMIL firſt inclined, 

But GLANVILE 2 contra; becauſe the ſtatute ſhews what per- 

ſons ſhall be enabled to take benefices by diſpenſation, viz. the 

king's children, or thoſe of his council, or the children of noble- 

men, &c. which is by reaſon of the dignity of their perſons; fo of 

doctors or batchelors of divinity, &c. which is by reaſon of their 

dignities ; and then follows, that counteſſes, &c. ſhall have two 

chaplains, who may obtain diſpenſations, &c. which is as much as 

to ſay, that they are perſons dignified to have this privilege, being 

chaplains to ſuch noble perſons ; whereby it is neceſlarily to be 

intended, that none but they two are to have that dignity : and 

when ſhe hath advanced two who have that privilege to take a 

ſecond benefice when they will by diſpenſation, that privilege can- 

not be taken from them as long as they remain her chaplains ; 

and the retaining of a third is more than the ſtatute allows, and 

therefore he ſhall not have the benefit of that ſtatute. And a pre- 

cedent of one Skhifflings, Eaſter Term, 34. Eliz. Rel! 728. which 

was adjudged in the point; and another 34. El:z. Roll 805. where 

iſſue was taken by rule of Court, that — was the ſirſt chaplain 

retained ; and Eafter Term, 35 Eliz. Rall 1508. between Archer 
(a) A writ of and Conqueſt, where the ſame iſſue was taken. TOs 

| exror was Whereupon ANDERSON and KinGs MIL changed their opinion, 


"brought, and and agreed with GLANVILEF, that this third chaplain was not to 


- $0 wy have benefit of this ſtatute, to obtain a diſ nſation.— W herefore 
— 8:9. it was adjudged for the queen (a), 4. Co. 89. b. | 


ca 1. Sherington againſl Ward. 
Trinity Term, 41. Eliz. Roll 454. 


An'aRion for AT ION upon the caſe, in nature of a conſpiracy, for pro- 
m-:cioufly pro- A curing him to be indicted for perjury, pro e quid, in an action 
curing the plain- of debt in London, betwixt one Johns and the defendant, and re- 
— xr 7 he. cites the action, and iſſue (but the action in London was an action 
ery, muſt ſhew upon the caſe) the ſaid plaintiff was produced as a witneſs, and 
before what ware falſly; and ſhews his oath, bur he ſhewed not that it was 
Fudge the cath coram judice, nor that it was coram jurator, &c. The defendant 
2 e, _ pleaded, that be was an illiterate man, and delivered all the pleading 
— — — — in Londen to the clerk to draw the indictment, who drew it, and 
was legally therein miſtook the plaint in London, alledging it to be an action of 
#rquiited upon à grad indifiment. Ante 1. Roll. Abr. 110. Yelv. 46, Allen, 91. 9 Co. «6. 
12, Co. 23. 1. Sid. 15, Civ, Jace 131, 230. Cro, Car. 286. 315. 419. Strange, 114. 691. Dovgl 215. 
- 


2. T.R:p. 225. 232. debt, 
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debt, whereas it was an action upon the caſe, and delivered it to the Suu H 
defendant, and read it unto him, as truly drawn; and he, believing * 
the ſame, delivered it to the grand jury, and took his oath, quod — 
billa fuit vera. And becauſe it was falſe by reaſon of this miſpriſion, 

the plaintiff was found not guilty ; and thereupon the plaintiff de- 
murred.— And the bar was held to be ill. But notwithſtanding, it 

was adjudged againſt the plaintiff, that the declaration was not good, 

becaule he doth not ſhew that the oath was taken hefore —_ udge. 

And then the indictment was vitious, and an action lay not: for this 

action is not maintainable, but where a conſpiracy lies upon a con- 

ſpiracy between two.—Secondly, "They held, that this action lies 

not againſt any, Who prefers an indictment, and ſwears it to be 

true; for it is for the queen, and the common weal; and if it 

ſhould be allowed, no 8 would be preferred: ſo one ſhall ante, 248. 
not be puniſhed for preferring any bill into the ſtar-chamber, by 

an action upon the caſe, although the matter be falſe, and con- 

tains great ſlander; as it was ruled in the Earl of Lincehn's Caſe. 

The indictment alſo was not ſufficient, by reaſon of this miſ-pri- 

ſion of the action; ſo as the defendant might have pleaded nu/ tie! 

record, and he nceded not to have ſaid not guilty, fo he never was 

legitimo medo acquietatus, any perjury ſuppoſed. W heretore it was 

adjudged of any for the detendaut. 


Parker qαν -d] Combleford. Cant a0. 
Trinity Term, 41. Eliz. Rell 1849. 
TP RESPASS for the taking of an horſe. The defendant juſtifies, A cuſiom to 


as lord of the manor of D. by reaſon of a cuſtom there, that pay a herior 

the lords of the ſaid manor had uſed from time, whereof, &c. to e ve —— 
have, after the death of every one dying within his manor, the beſt de, 
; beaſt of ſuch a perſon ſo dying, in name of an Heist, which is within the 
found within the manor, and to ſeize and retain them as his pro- manor, is not 
per goods; and alledgeth, that the teſtator of the plaintiff died, 50d. 
within his manor, poſſeſſed of that horſe, and theretore he ſeized 24+ Fd. 3. 
them: and it was hereupon demurred. 2 

And after argument at the bar, reſolved by Ax DPR SON, GLAN- Kl. 134. a. 
VILE, and KinGsM1L, for the plaintiff, that this cuſtom was Moor, 16. 
not good to bind a ſtranger; for conſuetude eft ex certa cauſd ra- Dyer, 200. 2. 


tienabili, c. and if it be not grounded upon ſuch a reaſonable 1. Ro. Ab. 56r. 


Cowp. 13. 62. 


cauſe, it is void. And here to have the beſt beaſt of any one — 234: 


who dies within his manor, cannot have a lawful or reaſon- 
ble beginning betwixt the lord and a ſtranger: but betwixt the 
lord and his tenants, it is good; for it may be intended to begin 
with their tenures, by their agreement, and by reaſon thereof 
tney had their lands upon reaſonable fines : but between lord and 
ranger it cannot be, or be intended upon what cauſe, or when 
it ſhould begin; but it is merely by extortion, and therefore like 
to the caſe 11. Hen. 7. pl. 14. and 21. Hen. 7. pl. 40. where the 
lord preſcribes to have 31. of every ſtranger who breaks his pound ; 
and ruled to be void, but to bind his tenants only: and 0 is the 
reaſon of the caſe in Docter and Student, where a lord preſcribes to 
have any purſe loſt within his manor, it is void; but the cafe in 
$. Hen. J. preſcription to have the beaſts of any ſtranger which 
we lying upon his land all the day, to fold upon his land in -= 
| | night, 


— . — LT 
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Parner night, is good; becauſe the ſtranger hath a quid pro quo. So the 
Lat caſe of 2. Rich. 3. pl. 15. Cuſtom for Swans,” that the owner of 


CoMBLEFORD- the land ſhall have a ground- bird, is good, for the eaſe which 

Co. 2. 12. a. they have to make their neſts there. So here it is not grounded D 
upon any reaſonable cauſe, nor hath the ſtranger any recommpence. 

Wherefore, &c. | mad 

But W ALMSLEY # contra: for it being a cuſtom, and uſed from ql. 2 

time whereof, &c. it ought to be maintained, if, by any wit or plant 

cauſe to be imagined, it may be intended to have any lawful be- dem 

ginning; for it is a cuſtom which hath been allowed and uſed uf; 


in many places: and it may be upon this reaſon, for that he had 
his refidency within the manor at the time of his death, and had 
the help and comfort of the lord's tenants in his ſickneſs, and 
after his death had their attendance to his funeral; and therefore 
for the time which the lord loft in the ſervice of his tenants, as 
alſo for that he had a place to reſt his bones, therefore it is rea- 
ſonable, and like to the caſe of ſwans, and a mortuary, allowed by 
cuſtom, for they are not due of common right; and he hath a quid 
o quo by his reſidency within the manor at the time of his death. 
herefore, &c. | 
GLANVILE. If this be a general cuſtom which goes to the 
whole county, it might be ſo intended, and peradventure would 
be maintainable ; but not as a private cuſtom within the manor, 
Wherefore, notwithſtanding, by the aſſent of W ALMSLEY, it was 
adjudged for the . in Trinity Term, 42. Eliz. Ro. 446. 
in the queen's bench error was brought of this judgment, and the 
error aſſigned in point of law. And the judgment was affirmed, 


Cain 21 | Emery againſt Emery. 
Ar award of 2 DET upon an obligation, conditioned for the performance of 


releaſe of all ac- an award to be made, &c. Ihe defendant pleaded, quid nul 
tions ut fali; ad- oy fore arbitrium. The plaintiff ſheweth an award, that the de- 
1 fendant ſhould releaſe all actions, ut talis adviſaret, &c. (a) —And 
5. Co. 78. adjudged to be a void arbitrament to refer it to the act of another (5), D 
Lam. 146. and that the defendant is not bound to perform it. | 
Hard. 45. Sid. 258. (a) See 8. Mod. 212, 12. Mod. 129. Ld, Ray. 123. 246, 2. Feer Will. 250, pou! 
(b) References by rules at ni prius made to a particular perſon or ſuch other as be ſhall ſhall 
by 9. & 10. Will. 3. c. 15. are frequently name. 1, Bac, Abt. 137» The 
8 | Brook againſt Whecler. => 
; Hilary Term, 41. Eliz. Nell 2041. had 
| Trinity Term, 41. Elin. Rill 1704. _ &c. 
A releaſe of all DEBT upon an obligation. The defendant plcaded a releaſe of fend 
ations except- all actions and demands, in bar. Ihe plaintiff demands er potu 
ogra thereof, and an exception of one bond was therein contained. on i 
cepts all fois And the plaintiff replies, that that was the bond in ſuit, and that it ie 
and actions the ſum excepted, and the perſon mentioned to be excepted, were kno 
concerning it. all one. And thereupon the defendant demurred : for a&tons held 
£6, Aci. 235. and ſuits being releaſed, although he excepts the obligations, yet for 
it ſerves to no purpoſe.— But THE Cover reſolved, that the ob- one 
ligation itſelf being excepted, all ſuits and actions concerning it ſha! 
are alſo excepted ; aud that the defendant having pleaded a releaſe | , Tec1 


generally, without any exception, and upon oyer demanded, a deed 
is ſhewn without an exception. The plaintiff might have p 
non eft factum generally. Vide 29. Hen. 6. pl. 15. 
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Norwood againſi Grype. Casz 23. 
Trinity Term, 41. Elix. Roll 1209. 52 
DBT upon a ſingle obligation for the payment of Bl. The One deed can- 
defendant pleaded, that atter this obligation, he and one J. S. 2 QC:erminc A 
made an obligation unto the plaintiff of 141. for the payment of eee a 
ql. at a day to come, in diſcharge of the faid bond of 81. which the Ante. 304. 76b. 
aintiff accepted in diſcharge thereof. Whereupon the plaintiff 2. Bac. Abe, 
demurred.— And without argument it was adjudgcd for the plain- 24 452+ 
tif; for one deed cannot determine a duty upon another deed. Cop. 47. 


Whyte azaizſt Geriſh. Cast 24. 
| Eaſter Term, 41. Fliz. Roll 1557. 

REPLEVIY. Upon demurrer the caſe was, That /7Þyte and & and B. le 

Geriſh levied a fine of the place WHERE, ſur conuſance de droit a fine to C. wia 
come ceo, &, and the conuſee rendered tenementa prædieta to Whyte readers to B. in 
in tail, reſerving a rent, and by the ſame fine conceſſit quid tenc- — 3 
menta prædicta integre remaneburt to Geriſb in fee, if Whyte died am ane, — 
without iſſue of his body: and, Whether the reverſion and rent reverſion is to 
hereby paſſed, being all by one fine without naming them? was 4 if A, dies 
the queſtion. —It was reſolved, that the reverſion and rent paſſed, — 
being by fine, and that it ſhould enure as ſeveral fines. But if one , — 8 
makes a gift in tail rendering rent, remainder over in fee; this reverſion. 
being by deed, is a good reſervation of the rent to the donor, and Fot. 768. 793. 
the remainder only ſhall go to the ſtranger: but it was ſaid to be, C . 
otherwiſe in a fine, and that ſo is the courſe of fines. Wherefore — "ax 
it was adjudged for the avowant. Vide F. C. peſtea 768. 793. Moor, 575. 


2. And. 131. Pigot on Rec. 139. 2. Lev. 154+ 1. Woecd s Cen. 540. Barats, 216, Ld. Ray. 402. 
4. Bac. Abr. 319. 497+ Cop. 37: ; 
Lane againſt Colman. Care ag. 


Trinity Term, 41. Eliz. Roll 1417. 


DEBT upon an obligation, conditioned, that if Colman paid to To debt on hend 


Lane at ſuch a place, within a month after demand, tw conditioned to 
ul place, twenty nay wm obs 


pounds, when and at ſuch a time as the faid Lane had a ſon that {þjices had x 
ſhall or can ſpeak the lord's prayer in Exgliſb, that then, &c. fn — 4 
The defendant pleaded, that the ſaid Lane the plaintiff had not, can ſpeak the 
ater the obligation made, any fon gui loquutus fuit, ant ligui po- 59's prayer z 
tut the lord's prayer, &c. The plaintiff replies, that ſuch a day he Lee ” 
had one H. fikum ſiuum, qui potvit logut the lerd's prayer in Engli/h, gauit ret go | 
&. and alledgeth a demand of the twenty pounds, &c. The de- -ord's prayer, 
fendant demurs, becauſe this allegation, quod habuit filium, qui lagui is good. 
betuit, Ec. is not ſufficient for an iſſue to be taken, and tried up- 8. C. On, 
on it; for that it is but a power, and not reduced to an act, and 127. 
it 3 not triable, in regard the power is ſecret, and cannot be 
known, if it never were reduced to act.— But THE wrols Cover 
held it to be a good replication, and a good iſſue, and well triable ; 
for the condition being in the disjunctive, he may alledge the 
one or the other at his election; and his power of { eaking, &c. 
mall be proved upon the evidence by thole who had heard him 
kecite it: but the moſt apt and proper iſſu: had been, that he had 
a ſon qui loquuius fuit, and ſo have tried a thing actually done. 

And 
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Lave And a caſe was cited, that in a quare impedit, a biſhop pleaded à 
Ta refuſal, for that the preſentee to a church in Males (where all the 
* Pariſhioners were WHe{/>men) could not ſpeak any Melſh; and iſſus 
was taken, that the preſentee could ſpeak Melſb; and upon de- 
murrer, 1t was adjudged to be a good iſſue. Another precedent 
was cited in an information by Broughton v. Price. Upon mainte- 
nance in pleading of a cauſe, he pleaded, that he was peritus Icgi- 
bus, &c. and ſo juſtifies. And adjudged upon demurrer to be no 
ons for the jury cannot try whether he be peritus legibus or not. 
ut he ought to have pleaded, that he had been a ſtudent in ſuch 
an inn of court, and called to be an utter barriſter. 


Cast 16. 


Hampton againſt Bartholomew. 
Trinity Term, 41. Flix. Roll 1514. i 
If an adminif- Der upon an obligation againſt the defendant as adminiſ- 


trator plead a trator of John Bartholomew. The detendant pleaded a re- 
— — covery in debt againſt him in London, et quod nihil. &c. præter al 


ter, Se. the ſati faciendum, that judgment, &c. The plaintiff replies, confeſ- 
plaintiff may fing the recovery; but ſhews, that before this action brought, the 
reply s4T1%- plaintiff there acknowledged ſatis faction __ record, There- 
yarrion upon the defendant demurred ; becauſe he doth not alledge, that 
without ſhew- 8 6 

ing that judg- the judgment is entered upon that confeſſion; nor that judg. 
ment was en- ment WAS entered, quid defendens eat fine die; nor that he had 
tered, or that goods over and beſides thoſe which ſatisfied the recovery. lt 
rhe <a ng was adjudged for the plaintiff; for, ſatisfaction being acknow- 
er ledged, he cannot plead that he had nothing, &c. becauſe the 
Sed vide Doug - Judgment is diſcharged by this ſatis faction acknowledged without 
las, 432 to 456, any other judgment. | | 
1. T. Rep. 690. | Fo 


- Kenſy again/t Richardſon. 
Trinity Term, 41. Elix. Roll 140. 
Pleaciog, FJECT IONE FIRMUE. The defendant pleaded, that the leſſor 


Cs 25. 


of the plaintiff was copyholder in fee of that land, parcel of the 


manor of H. which is. in the queen's | 00 1 by reaſon of the 
wardſhip of one B. and that the leſſor furrengered to the ufe of the 
defendant in fee, who was admitted accordingly ; and that after- 
wards the leſſor entered upon him, and expelted him, and let it to 
the plaintiff, prot in the declatation, and the detendant re-en- 
ns! as lawfully he might, &c. Hereupon the plaintiff demurred. 
—And it was edjudged tor the plaintiff, that the plea was ill ; for 
there is not any confeſſion and avoidance of the leaſe alledged by the 
plaintiff; for the action is brought, as of a leaſe of land at the 
common law: and this plea proves, that the land ts copyhold 
land, and a copyholder cannot make a leaſe for years, unleſs by 
Ante, 46. cuſtom, or by licence of his lord, which ought ſpecially to bc 
with, Jen. 218. ſhewn; and the defendant here hath pleaded a leaſe by ar. intruder 
upon the queen's poſſeſſion, which is not good ; nor any con- 
feflion of the leaſe alledged. Wherefore it was adjudged for the 


plain tiff. | Shaw 


debt o 
ſurviy 
And 1 
canno 
ſhould 
Givides 
10 &c. 5 
ſhould 
how t! 


M ichaelmas Term, 41. and 42, Eliz, In C. B. 729 


Shaw againſt Sherwood. | Cazr 23, 
Eefter Term, 41. Eliz, Roll 2504. 


DEST as adminiſtrator to Robert Shaw for 201. and counts, that What form of 
the defendant, by his bill obligatory, here ſhewn in court, wenn evil 

of ht amount to an 
acknowledged ſe recrpifſe 201. of one Thomas Pretty, to the uſe of ,11...on. 
the inteſtate, /o/verdum at ſuch a time, quod videretur opportunum pro , 66 
proficus Robert Shaw the inteſtate. And ſhews, that at ſuch time yy, 23. - 
videhatur to Robert Shaw the inteſtate opportunum to have the Owen, 127, 
ſaid money, and he demanded it, &c. I he defendant demands Pyer, 359. 
oyer of the bill, which was in this manner: „ Trrs BILL 5 1 8 
„ WITNE*SET!:, that I Robert Spertesd have received of Thomas 9 
Pretty Ol. to the uſe of Robert Shaw, and Jane Shaw his ſiſter, 
« children of Je Shaw deceaſed, equally to be divided between 
them; which ſum I confeſs to have received to the utes above- 
„ faid, and the ſame to repay again at ſuch a time, as ſhall be 
thought beſt for the profit of the faid Robert Shaw and June 
© Shaw ; which ſum of 40l. is the full bequeſt - of their iather. 
© In wITNEss, &c.” The defendant demanded judgment of the 
writ and count, as not being warranted by this bill ; and 1t was 
thereupon demurred. | | 

FixsT, Whether this ſhould: be ſaid to be a bill obligatory ? 
becauſe the words are gua/i in nature of an acquittance, tettifying 
a receipt of money.—But Tu COURT held it to be a good bill, 
and ſhall be intended to be delivered to the uſe of the plaintiff; 
for ſo the plaintiff hath ſuppoſed by his declaration, and the de- 
ſendant hath admitted it; otherwiſe he ought to have pleaded vn 
et faflum, &c. ; as alſo becauſe debt well hes for it, and not ac- 
compt upon the lending. 

Srcoxvprr, Whether this re-payment ought to be made of flo the word 
this 40l. to Robert Shaw and Fane Shaw, for whole uſe it was re- © repay" hall 
ceived, or to Thomas Pretty who delivered it? —And it was held ©: conttrued, 
that it ſhould be to Robert Shaw and Jane Shaw. For although the 1.Roll. Abr. 547. 
word © repay,” is properly to him who delivered it, yet by the 2. Kol. Abl. 148, 
words, © to have received to the uſe, and to be repayed when it“ 9 
* ſhall be thought beſt for their profit, &c.“ ſhews the intent to 
be, that it ſhall be paid to themſelves, when they require it. . 

Tump, If fo, then, Whether this were a joint, or ſeveral ae - 
debt of 201. to both of them? For if it were joint, it ſhould f , 400 . 
ſurvive; and the adminiſtrator of Rebert Shaw could not have it. el y to be di- 
And if they were alive, they ought to join in-the action; and it vid, creates a 
cannot be a bill for the 20l. only. — hut it was reſolved, that it ſ<ver«debr of 
ſhould be ſeveral bills to them in one deed, and tliey ſhould be _— w 
divided debts, by reaſon of the words, © equally to be divided, , MA ” oy 
*&c,” And it was afterwards adjudged for the plaintiff, that he yay, 23. wy 
ſhould recover his debt and damages.—NoTE, this judgment; 14. Ray. 625. 
how that the plea is to the writ, and count. Cowp. 660. 


Hawkins againſt Mildmay. Cain 29. 
Michaelmas Term, 41. C 42. Klix. Roll 1506. 
AET [ON upon the caſe againſt the defendant.” For that upon Ana®icnonthe 
a capias directed to him againſt J. S. he, being ſheriff of caſe les againſt 
Eher, directed his warrant to ſuch a bailiff of a liberty, to arreſt the 2 ſherif for ra- 
lad J. S. who arreſted him accordingly ; and that the defendant, I 
nell knowing thereof, had notwithſtanding, upon the day of re- the baff of = 
liberty by virtue of his warrant has arreſted the defendant, Ante, 513. 
eko. ELI Z. PART 11: Ccc turn, 
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Hawxins turn, returned a nom et indentus. And upon this count the de. 
agarſs fendant demurred.—And it was refolved y THE WUOLE Covgy 
MILCOMAY- that the writ well lay for this matter. And AxnDErSON faid, if 
5. Hen. 7. pi. a. the ſheriff in this caſe had returned that he had ſent unto the 
we Hos 2 pl. a8. bailiff of the liberty, &c. who had given him anſwer that he had 
12. Ilan. 5. pl. 3. arreſted the body, it had been good; and the ſheriff ſhould have 
2. K. Ab. 563. been diſcharged, and proceſs ſhould have iſſued againſt the 
pl. 19. bailiff of the liherty to bring in the body. But here, in the prin- 
2, Reb. 591» cipal caſe, the writ abated by the death of the plaintiff before 


2 ky judgment. 


2 Ter. Rep. 155. 


* 


1 Ireland againſt Goodale. : 
Mictaelmas Term, 41. & 42. Elix.— In the Exchequer Chamber. 


To fay, . ui RROR of a judgment given in the queen's bench, Hill. 42. Fliz, 
* prove bim for- in an action for words againſt Goodale. _ The plaintiff there 
aui, im- declared, Whereas there was a ſuit between [Ireland and one J. &. 
ports that he jn the queen's bench, which was tried by uni pris, and the plaintiff 
was forſworn; X . . 
and to add. Was produced and ſworn as a witneſs before Sir Jahn Popham, &c. 
« fore ſacb a that the defendant ſpake theſe words of the plaintiff to ſtran- 
« Fudge,” is gers, © I will prove him,“ ixxvENDO the plaintiff, ** forſworn,“ 
1 © IN NV EN DO before Sir Jabn Pepham, Chief Fuſtice,“ and it ſhall 
P [ but I will make his ears afraid.“ After verdict it 
* coſt me 201, but I will make his ears air rdi& i 
Ante, 222. Was adjudged for the plaintiff, and now aſſigned for error, that 
the words are not actionable.— But ALL THE JUSTICES and 
Banoxs held, that the action was well brought ; becauſe the 
words are very fcandalous. To ſo that he will prove him for- 
corn, ſtrongly imports, that he affirmed that he was for ſworn; 
for otherwiſe he cannot prove it. And in ſaying that he was 
forſworn before ſuch a Fudge, is tantanicunt as if he had affirmed, 
| that he was perjured. 
Pleadirg. A s£coxp Exxon aſſigned was, Becauſe the defendant pleads a 
' juſtification ; and the plaintifF replies de injurid ſud propria, &. 
And the jury found that the defendant ſpake the words, mods et 
form, promt the plaintiff had declared, which is not a good ver- 
dict upon this iſſue; for the juſtification is part of the itſue.— 
And a greater part of the JupGEs and Barrows conceixed it to 
be an error. But becauſe it was informed, that the record was 
not well certified, they would adviſe thereof. | 


Care 2+ Cockeyn and J. S. agaiaſt Dame Hawkins. 


A writ of error FRROR. For that in debt in the queen's bench by Dane 
may be brought Hawkins againſt one Autan, tlie plaintiffs in the writ 

inthe exchequer error were mainpernors, where the ſaid D. Hawkms recovered 
chamber upon againſt Anton; and upon two ſcire facias' againſt the mamperniri 
_——_—— judgment to recover againſt them. They brought error; 
Jeare facia: . : nx 7 1 22 
azainſt bal, and aſſigned for error, that there was not any cap:as ad ſatig u 
Pott. 733- dum awarded againſt the principal, before theſe /cre 2 
big. And it was moved by $16, that this writ of error lay not by - 
Cio. Jac. 172. 27. Elig. c. g.: for it gives not error upon a judgment 1N 2 — 
Cro. Car, 300. facias; for the ſtatute gives a writ of error to the parties in tlie 


— action, and not to the main per nora. — But it was held by all the 

ones, 305. | 2 

bana. Sed vide Cto. Car, 464. bd, Raym, 28, Andr. 287, Stra. 110, 3. Bac. aw — 
* 4 0 
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Jvpoks and BAxoxs (except PERIAM and GLANVILE) that a Cocrryx, &c. 
writ of error well lies for the mainpernors; for this ſuit againſt againſt 
them, is a ſuit within the intent of the 27. Elz. c. 8. and is in . 
nature of an action of debt. For, as L:ttleton is, a releaſe of all Ante, 581, 
actions is a bar. Wherefore being certified upon a writ of *** 595+ 
diminution, that a capias ad ſatisfaciendum had been before awarded, 


the judgment was affirmed. 


| Price's Caſe. os z. 
ENROR of a judgment in the queen's bench. The error aſſign- The exchequer 
. . © chamber canaot 
ed was, Becauſe one of the parties was dead before the julg- agmit to bai 
ment; and it was moved, Whether they had authority to examine and ure if it 
ſuch errors ?—And it was held by ALL THe JunGEs and Baroxs, can examine 
that they had: and if it were denied, 1t ſhould be tried by a jury — in zact. 
in the exchequer chamber.—And it was moved, that the party ro. Jac. 103. 
being in execution might be bailed.— But it was held, that they 2 x 
1 T0 — : a0. 8. h 
had not any _—_— to do it ; for they have authority only ad R 


examinandum errores (a). 2. Lev. 38. 
7. Vent. 207, 2. Mod. 194. that it cannot, 


But ſee 3. Jac. . c. 8. 4+ & LL W. & M. C. 4+ 13. Cu. 2. C 9. Impey, 532. 
2. Cromp. 345. and 1. Bac. Abr. 213. 1 9/15, 


Harpool againſt Miller. Cast 4. 

| Hilary Term, 38. Eliz, Roll 363: | 

ERROR brought and aſſigned; For that an action upon the . If an attor- 
caſe, upon an afſſump/it brought againſt Harpael by bill, being ney at large can 

ed WOK By TE -, Caim privileges 

an attorney in the queen's bench, and not in c mareſchalli; OP — 

he being an attorney at large, and not any of the clerks of that in king's "In 

court; for ſuch an attorney is not upon record there, and can- , ..,_ 

not ſue, nor be ſued there : and divers precedents were ſhewn, 232 

that where they were ſued or did ſue by privilege, it was as clerks Hob. 175. 

of the chief preignotary, or other clerks of other offices, and not La. Ray. 342. 

otherwiſe ; and for that, vide 1. Hen. 7. pl. 12. And it was ſaid, 2 | 

that this was not any matter concerning the juriſdiction of the 5 


Court. —And divers of the Juſtices held it to be error. | Dougl. 314. 


The s cox ERROx affigned was, Becauſe the plaintiff declares in 9. If it is not 
an aſſumpſit, Whereas there was a ſuit in the ſtar- chamber, between n»«iutcnunce.for 
one Coldwel and the ſaid Miller the plaintiff, wherein Harpaol was au attorney to 
folicitor for him; that Harpoo!, the defendant, in confideration _—— * 
of a quart of wine, aſſumed to fave him harmleſs from“ all coſts from coſts. 
and charges which ſhould be awarded againſt him in the faid fuit, We 
And alledgeth in /a&o, that the ſaid cauſe was afterwards diſmiſſed, n 
and that gl. coſts were then adjudged againſt Miller the plaintiff; and 
tat thereupon a ſubpæna was awarded to pay theſe colts, which he 
had paid, &c. It was moved, that this is a void conſideration; for it 
1s maintenance, and therefore unlawful. And of this opinion was 

ALMSLEY, and ſome other of the Juſtices. —But Ax pER SON 
and PERIAM held, that it is not any maintenance; for he doth 
not aſſume to expend the coſts in ſuit, but to fave him harmleis 
from thoſe which thall be awarded, after that they be award- 
ed; which may be lawful. Wherefore, &c.—But the cauſe was 
aterwards compounded, in regard the privilege of the queen's 


bench ſhould not be drawn in queſtion. LD 
Ce c 2 William 
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Carr g. William Forth againſt Thomas Harriſon. 
| Trinity Term, 40. Eliz. Roll 359. 


To debt on a DEBT on a bond of 200l. dated 13. September, 39. Elix. con- 
CT heme ditioned for the payment of 100l. at his houſe in Che-ap/ide, on 
mont of: money the 21. January next enfuing the date hereof. The defendant 
at the plaintiff's pleaded, that he, on the 21. 1 then next following the date 
houſe in Cheap- of the condition of the obligation aforeſaid, paid the ſaid 100l. at 
Aide, a rira of the plaintiff 's houſe. in Cheagſide, ſecundum formam et effedium con- 
payment ſeu" ditienis prædickæ. Et hoc, &c. 


dam formam et 
Fellam condie . 8 
— without It was thereupon demurred in law, Becauſe there is not any 
mentioning the parith or ward mentioned, where the ſaid houſe ſhould be; ſo that 
Pari or ward if iſſue be taken, there cannot be any venue. —Secondly, Becauſe 
where the houſe d h * E 
- he alledgeth payment on the 21. January, paſt datum conditions, Sc. 
was« fituated, is © . . 
bad. and tlie condition hath not any date. — And for theſe cauſes the 


Ante, 160. plea was adjudged to be ill, and the plaintiff recovered. 


Sid. © 
— 22596; ERROR thereof was brought; and the error was affigned 


Sraunf, 154. in matter of law, and argued divers times before the JuDGts and 

Cro. Jac. 150. BARONS,; and all of them, except one, agreed, that the ſecond 

397» exception was not material; for the condition and obligation are 

8. Hawk. 266. but one deed, and the date of the one is the date of the other; 
and when he pleads, that he paid it ſecundum formam conditianit, 
ſhall be intended to be well enough p datum obligationis ; and the 
other is void. But for the firſt exception, | 


ANDERSON, SAVELL, and (GLANVILE, held the plea to be good 

enough; for the payment alledged aprd London, in his houſe at 

Cheap/ide, is good; and it is not of neceſſity to alledge a parith or 

a ward, no. mort than where a thing is alledged to be at Br:/zw 

or any other city; and all the writs of right and præcige's are of 

F a meſſuage in Loncn, without naming any pariſh or ward. Where- 
fore, &c. 


But Pez1am, CIERR, WAL MSLEY, and KixcsMIL, held the 
lea to be ill for this cauſe: for it ought of neceſſity to be alledged 
in what pariſh or ward the houſe is, for the trial. As where pay- 
ment is alledged at his houſe in any county, it ought to be alledg- 
ed in what vill it is, for the verve to have a trial. And ſo is 
7. Hen. 6. pl. 30. that a pariſh and ward in Landon, are as 2 
vill or hamlet in other counties; and what hath been always uſed, 
and obſerved, is to be taken for law. And of thoſe — and 
wards, the Court may well take conuſance: and the prothonotary 
of the common pleas, and KEM, ſecondary of the queen's 
bench, certified, that their courſe always hath been to plead any ac 
done in London, to be done at ſuch a pariſh and ward, for the 
venue, &c. And for this defect, they held the plea to be ill; and 
that the firſt judgment ought to be affirmed ; and the judgment 
was affirmed. And afterwards (ut audivi) SAVELL agreed to that 
opinion, &c. g 
, Pric: 
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Price againſt Price. CASE 6. 


E after Term, 41. Eliz. Roll 199. 


RROR by the bail; For that judgment was given againſt him A {+ f:cias 
E upon a ſcire facias, where no capias was awarded againſt the 2 bs 
rincipal before the ſcire facias awarded againſt him. And it was ———— 
held, that the writ of error well lay in this caſe for the bail; and e afainſt 
the judgment in the /cire facias was reverſed, And the like WTIE the principal, 
was allowed between Coles and Babington, Ante, 597. 730. 
L. Raym. 23, 


Ccc3 
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Hilary Term. 


42. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 

Sir Edward Fenner, Kt. 

Sir Francis Gawdy, Kut. Fuſtices. 
John Clench, EV. 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


2— 


Pigot againſt Garniſh. 
Ante, 678. 
A guardian by T * caſe was now moved again.— Por HAM held, that if the 


Tarr 1. a 


nurture cannot deviſe had been that he ſhould make leaſes in the infant's 
; on _ * name, it had been void; for it ſhould in law then be the 

Pts Lind. g., leaſe of the infant, who cannot make any; and none may autho- 
@nte, 678. ard rize any to make leaſes in the name of another, but of him in 
vhs caſes there whoſe name the leaſes ought to be made: but it ſeemeth, as the 
_ deviſe is in this caſe, that he is but a guardian for nurture, and 
S. C. Dyer, 36. is not to make any leaſe at his pleaſure ;- for he might then make 


3 Bac. Ab. 409. them for an hundred years : and here he cannot make but leaſes 


— 2 will. And of that opinion were FExNer and CLExncn. Where- 
fore, abſente Gawpy, it was adjudged for the plaintiff, that the 
leaſe was voix. | 
Carr 2. -  Bereblock againſt Read, 


++ ora a DEMURRER. The caſe was, That Bercb/sck having reco- 
. vered in debt in the common pleas, a writ of error was 
debt due by brought; and whilit it was depending he pong rs a ſtatute, 
Judgment, be- and died. Adminiſtration was committed to the defendant, who 
fore a debt upon brought a new writ of error; and whilſt it was depending, execu- 
1 * tion was ſued upon the ſtatute; and afterwards the judgment af. 
— — ; firmed in a ſcirefacias upon that judgment. The defendant pleaded 
but if the goods all this matter; and that at the day of this /cire facias brought, he 
are taten on a had not alia lena than thoſe goods delivered to the conuſce. 
ſtatute, he may Thereupon the plaintiff demurred. 2 

— TAXFIFLD, for the plaintiff, moved, that this was not any plea 
| aliabons — for the matter thereof; for the judgment being firſt, and the ad- 
Ante, 584 miniſtrator having conuſance;thereof, as he had by bringing the 
Poſt. 322. writ of error, it ovght to be firſt fatisfied ; and although the goods 
1. Roll. Ab. 926, Were taken in execution upon the ſtatute, yet the defendant (al- 


Co. Ent. 157. though he could not have pleaded it. becauſe he had not day to 


Velv. 29. plead) might have remedy for it by audita qucrcia, and fo help him- 
7. Vern. 294+ ſelf : and the firſt judgment is always to be firſt ſatisfied ; 26 
* 6. . 2. Hen. 4. pl. 21. 6. 75. Eliz. Dyer, 232. and Dyer, 80. The plea 


x. Co. 28. 32, alſo is not good for the ſorm; for he pleads an extent of the goods, 


1. Leon. 328. 1. Sid. 21. Vaugh, og Salk. Lo. Ld. Raym 47. 2. Bac. Ab. 433. Went. 201. 
2. Vent. 183. 3 Peer, Will, 402. C.. tem. Tal 217. Dortzl. 452. 1. Tem Rep, 690. and 
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and delivered to the conuſce ; and he doth not ſay per ſacramentum, * N 
Sc. as it ought to be, as Dyer, 100. is. He pleads alſo, that he had _— 
not aliqua alia bona preter, &c. which 1s repugnant to the plea after, 
that the ſheriff had taken all the goods, ſo he had not any goods at Ante, 584. 
all. Vide for this 4. Edw. 4. Pl. 13. 20. Hen. 7. pl. 27. Where- 
fore, &c. f ; 
But againſt that it was moved, that this plea was good for the mat- 
ter; for both are debts upon record, although the one be pn to 
the other: for as a puiſue obligation may be paid before an eigue, ſo it 
is of records. In 20. Elix. Truxſton v. Vernez, it was ruled, that a 
ſtatute ſhall be paid before an obligation; for it is a debt of record: 
and here he could not have time to di:turb the execution; and 
therefore it is not reaſon but that he ſhould be helped by pleading 
it here: and it ſhall not be ſaid to be a devaftavit, when there 18 
not any fault in him. And although it was ſaid that he miglit 
have an audita querela to help him, that 1s but a ſmall remedy, thar 
be ſhould anſwer of his own proper goods, and be put to feek his 
remedy againſt a ſtranger, who peradventure is not able to ſatisfy 
him, which would be miſchievous to an executor. Wherefore, &c. 


FEXNER held the plea to be good; for, although where two 
judgments are againſt a teſtator, the executor ought firſt to fatisfy 
the firſt judgment, for it may be pleaded in bar againſt the other; 
yet it is not ſo for a ſtatute ; for the execution thereof is againſt 
the executor without anſwer ; and therefore it is not any deva/tavit 
in him, in regard he could not have prevented it: and an audita 
guerela lies not, becauſe the conuſee hath not done any act to diſ- 
charge the execution. Wherefore, &c. | | 

PorHaM held, that an audita grerela lies, becauſe the ſta- 
tute happened not to be put in execution againſt the admini— 
ſtrator; and if he will not ſue it, it is his own default, and he thall 
be charged: and it is clear, that the execution upon the judgment 
ought to be before the execution upon the ſtatute : and there is not 
any default in the plaintiff, and he hath not otherwiſe any remedy ; 
and if he will not help himſelf when he may, it is reaſon he thould 
be prejudiced. As touching the exception of per ſacramentum pro- 
birum, PornaM, Gawpy, and FEXNER, held the plea to be ill, 
But as to the matter, Gawpby ſpake not. Et adjournatuy (a). (a) This cafe. 


was moved ſeveral times; but in Mich. Term, 45. Eliz. upon conterence with the Judges, ® Serj canis inn, 
Ut plea was held to be good, and judgment given for the defendant, Post. $22. 


Ponifreit againſt Brownſal. cht z. 
DBT upon the 32. Hen. 8. c. . and demands 101. for himſelf it is embracery 
and the queen; and alledgeth, how one Ann Reon brought an to ſolicit a juror 
ation upon the caſe in this court, and had judgment to recover, o 4pp*37 in ta 
and a writ of enquiry of damages awarded, and the ſheriff impan- , ot one 
nelled a jury to enquire ; and the defendant, at Crompton, in the 
county of Cambridge, embraced the jurors of tlie {ame inqueſt, &c. L. Ray 53. 
The defendant pleaded nen debet. The jury found a fpecial ver- 
dick, that the defendant in the county of Bedford ſolicited the ju- 
rors to appear, and ſhewed unto them a precedent, where in ſuch a 
cle great damages were given. Et , &c.—Govrety, for the 
plamtiff, moved, that this was direct maintenance; for one who is - 
not learned in the law ought not to meddle to give or ſhew an evi- 
Lence to the jurors, as appears 22. Hen.6. pl. 5. 28. Hen. 6. pl. 6. 
cc 4 and 
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PowrzzrT and embracery is the labouring of a jury to appear, as 13. Ny. 


= cbr rn | ES 
cs. am . Pl. 16.18 ; et vide 37. Hen. 6. pl. 2 1. what is embracery. Wherefore, vc, 


The court exof- But it was moved, in regard it appears that this action waz 
cio will abatea not brought in the proper county where the fact was done (which 
— is found to be in the county of Hedfard), the bill ought to 
bebrevebt'in an abate by the 31. Hlix c. 5. (a)—And of that opinion was Tur 
improper cour- WHOLE COURT : for the ſtatute is in the negative, © that ations 


S ++ ypon penal ſtatutes popular thall not be brought out of their 


Ante, £45. proper county.“ And when it appears to the Court that the plain- 
2. _ tiff had brought his action againſt the form thereof, although the 
—.— — 65% detendant did not take any advantage thereof by plea, the bill ought 
1. Saik. 3-3. to be abated, Wherefore it was adjudged, quod querens nthil capiat 


2. erm Rep. per billam. 


274. and ſce 3. Teim Rep 365. (a) See 21. Jac. 1. c. 4. 


n . . 

Cat 4. | Auſten againſt Pigot. 
In prolubition, PROHIBITION for ſuing for tithes ; wherein it was ſuggeſted, 
the ſuggeilion that Piget, proprietor of the rectory of B. wherein thole lands 
3 4. are. and all his predeceſſors, have had twenty acres of paſture, and 
{is fetten ir another Cloſe containing twenty acres of wood, in ſatisfaction of 


it per that Titties; and his witneſſes being examined according to the 2. {{dw,h, 


the Court has c. 12, proved, that he had the twenty acres of paſture, but not of 
not juriſdiction. wood. | 
Ante, 307. 587. 


P t,$ . . , 7 ' f 5 
Wed. zz not ſufficient, that he had the cloſe, &c. without ſhewing of what 

_ eſtate, or how, The ſuggeſtion alſo is not proved as it is alledged, 

Wu .. But ALL Tur CovgT held it to be well enough; for it is fut 


Palm. 377, ficient that he had it, and the other cannot ſhew how. And fo 
Noy, 23 44. Dr. C:tton's Caſe was ruled accordingly, The proof alſo in? pro- 


Hal. ic. 11% hihition ought not to be fo preciſe, But if it appears that the court 


2 Keb. . 7. * * , . — . a 1 . — 
op _ '* chriſtian ought not to hold piea thereof, it ſuthceth : theretore, if 


1. Vent. 107. there be a preſcription, that the parſon holds an hundred acres of 


2. Stra. 997% land in ſatisſaction of tithes, and the proofs be that hc holdeth ſixty 


Cowp. 33% acres only in ſatisfaction of them, it is well enough (a). So here 


* hd the ſubſtance is proved, that he held land in ſat'sfaction, &c. 
* " Wherefore it was agreed that the plaintiff ſhould declare (4), and 
(2)4 Mod.r51. that the defendant ſhould plead to iſſue. Yide Dyer, 171. 
1. Lev. 125. Ray, 88. 1. Bl. Rep. 31. (% Ante, 587. Hob. 42. Cro. Jac. 501. 

cast 5. Sibley againſt Crawley. 


If a conſultation TYROUHIBITION for tithes. The defendant ſhews, that before 
—— xn = that time the plaintif had ſued in chancery to ſtay it by E 
proceedings by bill, and afterwards brought a prohibition there, and a conſultation 
bill in equity, a Was there granted - and that this prohibition is for the lame caule, 
lecond prohibi- ix. tor matter of diſcharge : wherefore he prayed a conſultation 
on my be upon the 50. Fdw. 3. c. 4. which is, that conſultation being once 
;warced, e 
Ante, 75. duly granted, there ſhall not be another prohibition. But THE 
8 2CRT held, that this contultation was not duly granted according 
2. Bron nl. 26. to the intent of the ſtatute, becauſe the prohibition was not duly 
247. grantable there, and ſo out of the ſtatute; for it was not duly 
2, Leon 130. granted upon an Engliſb bill. — And by Poru Au, the ſtatute is to 
3- Voll. 182. be intended where the conſultation is granted upon the examina- 
1 t tion of the matter, and not for the inſufficiency of tlie proceedings. 
4. Bac, Ab.249, Saad. uit conceſſum. Whercupon it was awarded, that the proli- 

pition ſhould ſand, 

| Rudde 


CoxE, Altorney General, praved conſultation ; for the ſuggeſtion 
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Rudde againſt Tucker. | Casr 6. 
Michaelmas Term, 36. & 37. Eliz. Poll 135. 
FPRESPASS, Upon a ſpecial verdict the caſe was, That Rudge, The attornment 


the plaintiff, and one Giles Tucker were jointenants for life, and ſurrender 
reverſion in fee to Sir John Arundel, of the land in queſtion. Si of one Juintenant 
5 . , tor lite to the re- 
hn Arundel grants by deed this reverſion in fee to HA ard Tucker, erſioner in ſes 
the defendant; to whom Gies Tucker attorned, and afterwards ſur- mall bind his 


rendered his eſtate unto him, and died. Nudde, the plaintiff, oc- companion, and 


cupied all: the defendant entered, claiming the moiety : the plain- ſettle the rever- 


tiff brought treſpaſs. — 

It was argued by CLERK, for the plaintiff, that this attornment poſt. 882. 
and ſurrender by one jointenant was void againſt his ſurviving tb 
companion; for he cannot prejudice his companion by taking . N. Rap. % 
from him the acquittal, and other privileges: and in proof hereof 
relied upon 39. * 6. pl. 2. 19. Hen. 6. pl. 21. 32. Ed. 3. 
* ©uid Juris Clamat, 5. Wheretore, &c. 

DODERIDGE, @ contra; who agreed, that upon a grant of a re- 
verſion by fine, the one jointenant ſhall not be compelled to attorn, 
nor ſhall his attornment prejudice his companion : but upon a 

rant of a reverſion by deed, the attornment by one of them is 


eood for his part, and ſhall bind his companion, but not for the 


other moiety : and although it binds, yet it ſhall not prejudice 
him as to the acquittal ; becauſe it is by matter in fait, W here- 
fore, Kc. hs 

Gawpy held, that the attornment was not good for any part; 


and yet he agreed to Littleton's Caſe of a ſeigniory granted, becauſe 
It is entire; but a reverſion is not entire: ſo 32. £dw, 3. is good 
hy; for one exccutor may prejudice his companion : but a re- 


verſion ought not to be made to paſs in another manner than the 

ſtatute intends.—-PoPenam accord. For if the attornment ſhould 

be good, it would prejudice his companion, which a jointenant 

cannot do in things real; and a reverſion cannot be divided. 

Wherefore, &c..—FExXNER doubted thereof, Wherefore adjour- 

natur (a). 2. Co. 66. b. | (a) This cad 
was moved"2gain in Hilary Term, 43. Elz. and adjudged for the defendant, See Poſt. $02, £c3. 

Vide 4. & 5. Ann. c. 16. and 11. Geo. 2, c. 19. 


; Barnabee againſi Goodale. Cat 7. 


RROR of a judgment in Bury, upon an information upon the Informaticns ca 
5. Eliz. c. 4. 1. 39. for exercifing a trade wherein he was not Pen ftutes 
apprentice for ſeven years. The error aſſigned was, Becauſe an 3 
information upon a penal ſtatute ought to be brought within one wettmiriter. 
of the principal courts at inter, and not elſewhere (a), un- Ante, 530. 
leſs it be otherwiſe expreſly provided by ſome ſtatute. And ſo it, Sax. 353. 
was adjudged here betwixt Greg9ry and Blaſhford (b).— And of that 4. Inſt. 172. 
opinion were Gawyv and FEXNER, caterts Juſlitiuriis abſentibus. 1. Vent. 8. 


Wherefore fot this cauſe it was reverſed. Vide Dyer, 230 (e). — —_ . 
Is | , 1. Burr. 643. 
Hob, 133. 327. Cro. Jac. 75. 178. And. 216. 2. Hawk. 28. (a) See 31. Eliz c. 5. and 21 Jace bo 
C.4. (5) 6. Co. 20. Moor, 412. 699. (c) Iv is now determined by the caſe of Faxren y, Williams, Covrs 
P1396. that the quarter ſeſſions may proceed by information on this ſtatute; and ice 3-lerm Rep. 362. 363. 


Penſon agaiaft Hodges. ca 8. 
Trinity Term, 41. Eliz.. Roll 1024. 


ERROR of a judgment in the common pleas, in debt upon an Tndebton bend, 


8 obligation. The error aſſigned was, Becauſe the plaintiff de- i οονDVf 
clares, that the defendant per /criptum ſuum obl;gatorium conct ſliſel fig ee, Bitte. 
Gif, Dyer, 19. Cro. Jac. 420, 2. Co. 5 Vent. 70. x 3+ Lev. 343, fo Rayin 3 OY on 
763. 1043. 1538. 6. Mod, 306. . „38. 3530s 33 . 
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Prxsow feneri, &c. without ſaying /igillo ſuo figillat. as the courſe is in the where 
againſt ueen's bench; as KEMP ſaid, that all their precedents there were. Caſe, 
HovGEs. 1 ES , , * 

4 But it was moved on the defendant's part, and fo certified by the there 
R. 402. prothonotaries of the common pleas, that they were never uſed to weape 
mention the ſealing of a bond. And Gawvy faid, that the de- am n 
claration was well enough, although it were not good by prece- ut o 
dents (but as it is, it is clear); for when he faith, per /criptum ſium was I 
obhigatorium conceſſit fe teneri, &c. all neceſſary circuniſtances are in- itisn 

Ero. Ja 420. tended to concur, viz. the ſealing and delivering of the deed ; for 
otherwiſe it is not a writing obligatory ; and delivery is never al- 
ledged : which proves tlrat it is not neceſſary toalledge the ſealing; W 
ä for that it is as neceſſary as the other. Wherefore it was adjudged fick 
=) Sed vide accordingly, that the judgment thould be affirmed (a). A 9 
Moor v. Jones, 2. Strange, $15. : hs 
Cane 9. Alyſon againſt Byſton. = q 
There ſhall be A CAPIAS AD SATISFACIENDUM iffued againſt one upon tionec 
15 days be- a recovery in debt; and a nm % invenius was returned. Breck 
ewoen the Mhereupon a ſcire facias was awarded againſt the mainpernors, that | 
ſeire faciaa which was returned nig. Afterwards, upon a ſecond ſcire facias death. 
againſt bail, awarded, they brought in the principal, and prayed that he might day tl 
and if they ſur- be in execution.—KEMPe faid, that anciently the courle of the pred. 
— 8 Court was (and fo alſo in the common pleas), that if a ca. fa. were therec 
2 aro ic. returned uibil. the principal ſhould not be afterwards received to refer | 


ſues, he ſhall render his body ; but they had of late uſed ſometimes, that if the 
be received. mainpernors upon the firſt ſcire facias brought in the body, it had pl 
Ante, 619. been received. But now the Court ordered, and appointed it to he E 


1. Roll. ab. 334 · obſerved for a rule, that if a capias be awarded returnable at the next * as 
Moor, 350 Term whereon uibil is returned, the principal ſhall not afterwards 3 
3. Pol. 182. render his body; but if it be awarded returnable de dic in diem, as 77 
8 the courſe of the Court is here, that it may be ſo done, then if 4 4 
Jones, 139. a 5 . E . ! His de 
Cro. Jac. 109. upon the firſt ſcire facias the mainpernors bring in the body, he . 
Barnes, 82. ſhall be received; and that there ſhall be fifteen days between the yang 
3, 59%. 1? tete and the return of the ſcire facias, ſo as he may have conve- 1 
3 — nient time to ſeek the principal. And ſo it was appointed to be The | 
Burrow, 240, Obſerved for a rule.—NorTE. Eaſter Term, 42. Eliz. between 8 
409. 1350. 2134. Manning and Pack, it was ruled accordingly. | land 
1. Will, 263. 1. Bac, Abr. 216. and d 
Sas 10. Ludlow's Caſe. 1 demu 
The caption of LUDLOW was indicted upon the 8. Hen. 6. c. 9. Exceptio tle e 
22 e was taken, Becauſe the indictment was, ad ſeſſionem pacts leni. vas 1 
cee * apud B. and ſhews not in what county B. was; but the county i; no 
was taken, was in the margent (a). Secondly, Becauſe it was not ſhewn 8 the * 
(«) Ante, 490. fore what juſtices of peace it was taken (5. And for theſe cauſes J 
G 1 12 it was ruled to be ill; and he was diſcharged. 4 
2, Keb. 580, 1. Dulſt. 283. 1. Saund. 263. 2. Mod. 152. 2. Hawk, 360. 352. 1. Term Rep. 316. 3 
C u _ Cotton's Caſe. | be br 
An indictment COT TON, an attorney of the queen's bench, was indifted, for joint: 
for murder muſt that he ſuch a day, year, and place, having an axe covert! to for th 
| - 049-6 uf cM his hand, felonioufly ſtruck one 41a garet Spencer, whereot the — 5. £4 
was — — ſame day and year died. — Exception was taken to the way 4 
the party did. becauſe there was not any place alledged where he ſtruck way Quen, 


Whele 
2. Hale 5 1 So. ; 
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chere ſhe died. Po HA. For the firſt, it is all one with Lerois' : CoT10n's 
Caſe, in this court, which was ruled to be ill for this cauſe; for 4x. 
there it was that he, ſuch a day, year, and place, having ſuch a , wat, x 
weapon in his hand, feloniouſly ſtruck the party, dans ei wam pla- > IEP” 
am mortalem, ſo there was not any place alledged where he ſtruck, 

Fut only where he had the weapon in his hand. Wherefore it 

vas reſolved to be ill. It is alſo ill for the other reaſon ; becauſe 

it is not ſhewn where ſhe died. 


Wingfield's Caſe. 38 
WINGFIELD was indicted, for that he, 22. January, 40. Eliz. An inditment 


percuſſit 1. S. ex malitid, &c. at B. dans ei plagam mortalem, of for murder muſt 
which wound he languiſhed until the 23. Feb. 40. Eliz. at which 5 
day, at B. aforeſaid, he died; and ſo the ſaid / ing field die et loco ee = o_ 
predict. murdered him.—Exception was taken, Becauſe it doth ered, 

not ſhew at what day he murdered him, there being two days men- Ante, 101. 196. 
tioned before. —PorHaM. It hath been reſolved here lately, in a 1. Hale, 180. 
Brecknockſhire Caſe, by advice of the Juſtices, that if it be ſaid 1. Term Rep. 
that he murdered him, the day of the ſtroke, or the day of the 2858. 

death, both ways are good; for it is true that he killed him the 77419159185. 
day that he ſtruck him, and the other day alſo : but here die et loco TI 
jrediet. is uncertain to which it ſhall refer ; wherefore 1 doubt 
thereof, - But Gawp held it to be well enough; and that it ſhall 

reſer to the day of the death, which is laſt mentioned. 


Holland againſt Dauntzey, and Others. Cav 13. 


FAROR to reverſe a common recovery in Lancaſhire. The error A writ of error 

aſhgned was, That the vouchee was within age, and appeared lies by thoſe in 
by attorney, where it ought to have been by guardian ; and he remainder to re- 
being dead, the writ of error was brought by thoſe in remainder. 2 
—THE Couxr held, that it well might be aſſigned tor error after 3 wy 
his death: for it is not like to error brought to avoid a fine; for for — 
here it ſhall not be tried by inſpection: for the point of error is, within age, and 
tlat he being within age appeared by attorney. The plaintiff had |? — 
a ſcixe facias againſt the heir of the recoverer and the terre- tenants. — — 
The heir appeared, et nihil dicit; and four terre-tenants being re- ſeive facies ſhalt 
turned warned, they pleaded that two of them were tenants of ſuch ine 0 tbe bir. 
land jointly with 4. and B. who were not warned, nor named; ***errtenancs; 
and demanded judgment of the writ, &c. Thereupon the laintiff 1 
demurred. And this plea being pleaded in Michacimas . Kd 

f ! - » two of them 

the entry is dies datus iff partibus prædictis until this Term. It plead « joinre- 
ws now moved by CoKr, Attorney General, that this jointenancy ** 10x59” with | 
15 no plea, —Firſt, That jointenancy of parcel! ſhall not abate all — 
the writ, but only of that parcel ; as 22. £dw. 3. 10. 7. Rich- 2. Nr hy 
Jeintenancy, 8. 11. Hen. 4. pl. 16. 14. . 7. 19. J. 14. ä — 
Dyer, 291. Cgpleys Caſe. But non-tenure of part, at the common ſhall all anfover 
law, had abated all the writ ; for that the demandant᷑ ought to ©? che error. 
have conuſance who occupies the land, and another writ ought to TO = 
be brought : but of joint tenure he cannot know ; for the one Pridg- 6g. 
jointenant may occupy the whole.—Secondly, The plea is not good ? s. 48+ 
for them all, but for him only who is tenant for that parcel; as h 5 
$. Edw. 4. 56. and 29. AJ. pl, 70. one cannot plead miſnomer of Hard. — 
146. 1. Sid. 213. 1. Keb. 381. 38. 459. 717. 748. „16. 5 * Fe 
Quen, 157, Cro, Car, 295+ I Moor, ,  Carth, 1185 een * I 
. anotlier. 


_ —— ——— — 5 


———ͤ ñ n—ͤ — — 
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Hor tend another, —Thirdlv, This plea of jointenancy in this fire facias ig 


- 


azainſf no plea; for it is not to the writ : for there is not any tenant f. 
DauzxTzztY, .- . , e- 
and nes; Cially named; but they are only named in the ſheriff's return 

5 And when a ſcire facias names terre-tenants, there peradventure 
2 pages he who is named, and comes in by garniſhment, ſhall plead his 
x-Roll Rep. 30l. Plea; but not where the writ doth not name any ſpecially, it; 


3-Bac Ab. 143. 46. Edw. J- 29. 20. Edcw. 3. „ Scire Facias, 121. 8. Hen. 4 18, 


4 Bac. Ab. 418. where in a ſcire facias the tenants ought to be named: and there 18 


2. Wut 43. not any reaſon the writ ſhould abate through the ſheriff's defaul 
—— where the party himſelf is blameleſs. And 11. Hen, 4. i6. > 


x. Burr. 361. good law, where in a /cire facias jointenancy was pleaded, and ad. 
Atts Judged that it ſhould abate the writ; for the writ was not general. 
—T ANFIELD moved, that this plea was good, and ſhould abate 
all the writ ; for it is not like to a præcipe quod reddat : for there 
the writ is ſeveral; but the writ is here founded upon a record, 


which is entire. And it was adjudged in chancery between Caper. 


diſb and Morgan, that in a ſcire facias upon a reconuſance, jointe. 
nancy was pleaded ; and it was adjudged, that it ſhould abate the 
writ: and fo is 17, Edw. 3. 27. But it was thereto anſwered, 
that the reaſon there is, becauſe all ſhall be contributory to 
the execution. — And afterwards ALL THE JUST1CEs held, that 
Jointenancy is a plea in this. writ, but only to that parcel.— And 
GAwo held, that the joining in plea by the other two doth not 
make all the plea vitious ; but it is only of thoſe two, who could 
not take advantage of the jointenancy with theother two.—But 
** PoplAu, CLExNCH, and — held, that all tlie plea was vi- 
tous, for this cauſe. 


An entry, *dics It was then moved, that here was a diſcontinuance of the whole; 
* datzs oft par- for the heir here nhl dicit ; fo nibil ought to have been entered 
2 againſt him, and not any continuance: but the day, which is 
10 a god cent; Eiven partibus prædlictis, is intended only to thoſe tenants upon 
ance, although Whoſe plea it was demurred, and not to the heir; ſo all is diſcon- 
ene cf the par- tinued.—But Coke ſhewed, that it was continued as well to the 
1 heir, as to thoſe who pleaded ; for it is partibus prædiclis inde, &c, 
1 „„ Which is, that day 1s given of adviſing to all, whether they ſhall 

anſwer to the error: and if it be not a continuance, it is ainend- 
. Roll. Ab. aof. able, becauſe it is the default of the clerk, —And all, excepting 


Mod. 315. : 
Wir v4 Gawvy, held, that the continuance was well ones. and needed 
Stra. 236. 139. not to be amended. - Hut Gawpy held it to be a diſcontinuance, 


3.CemDig.325. and not amendable; becauſe there ought to have been ſeveral con- 
tinuances: but if it had been a continuance given to all, and the 
clerk had entered it for one, and not for the others, it ſhould be 
amended, as 22. Edw. 4. 3. is. But the three others being againk 
him, they awarded the plea to be ill, and that they all ſhould an- 
ſwer to tlie error. Wherefore, &c, 


Cas” 14. SGoburn againſt Wright. 
Fine reverſed ERROR to reverſe a fine in Cheſler. The error aſſigned was, 
_ the de- Becauſe the writ of covenant bore te/te after the tele of the 
ins bore da. tedimus poteſtatem.— And it was held to be a manifeſt error; and 
before the writ a 1 5 
of covenant. the fine was reverſed for this cauſe, 

Ante, 2-5, See | 
3. Com. Dig. 347+ 2. Bac. Ab. 528. Shep. Touch. 5. Cruiſe on Fines, 3k 


Frei 
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42. Eliz. In the Common Pleas, 
Sir Edmund Anderſon, Knt. Chief Fujlice. 
Sir Thomas Walmſley, Kut. 

George Kingſmil, I/. Juſtices. 


Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut Solicitor General. 


Bedingfield again/t Alhley, Cat ff 


COVENANT. Upon evidence, the caſe was, One Gower de- an igrerment 
livered to A/pley, 26. Eliz. 100l. who, by indenture, covenant- for 1001. to pay 
ed with Cower, that he would pay to every of the cluldren of $91. to each ot 
Gower, which were then alive, and ſhould be alive at the end of | we OO 
ten years, 80l. Gower having then five daughters; and for — 4 
aſſurance herevf, mortgaged his manor of J/7mbourn, and was tall be living at 
bound in a ſtatute of Fol. And, Whether this were ufury or the end of ten 
not? was the queſtion, —And ALL THE JUSTICES reſolved, that Fc i not 

it was not; for it 1s a mere caſual bargain, and a great hazard TO 

but that in ten years all the daughters, or ſome of them will be 
dead; and if any of them be not alive, he ſhall fave thgreby Sol. — 
But if it were, that he ſhould pay 400l. at the end of ten , ns, 3 
ears, if any of them were alive, it were a greater doubt. Or if . Wilf. 282. 
it had been, that lic fſiould pay at the end of one or two years Burr. ca. 
qpol. if any of the ſaid children were alive, that had been uſury; 1 
tor in probability, one of them would continue alive for ſo ſhort n 
a time; but in ten years are many alterations. | | 


Sce 17. Geo. 3. c. 26. 


Barker againſt Halifax. 
Trinity Term, 41. Eliz. Roll 1234. 
ASSUMPSIT. V hereas the defendant, ſuch a day and year, Mh can- 


Car 2. 

; : TI : : | a 

in conſideration that the plaintiff, by the defendant's appoint- dot be man- | | 
[ | 
| 


; o_ . tained 
ment, and for his debt, paula ante tunc folpiſſet to R. S. Gol. that the „ —_ 


detendant aſſumed to repay it upon requeit, &c. The defendant fubfequent ro 
pleaded non affimp/it ; and it was found againſt him. And after the conſidera- 
verdict, vpon a motion in arreſt of judgment, the judgment was d | 
ſtayed ; becauſe the payment of the Col. being a conſideration paſt, — 1 
was not ſufficient to maintain the action. But WALusLEY fad. 'S 


that an aſſumpſit in conſideration that you had married my —_—_— 
i 5 . . 


daughter, to give unto you 40l. was good; for the aſſection and 3. Lev. 366. i | 

contideration always continues. | Strange, 933 * 
Tho. Smith againſ Smith. Casr 3. 1 

PROHIBITION. The caſe was, That the wife of one Stock pon cannot be [ 


was excommunicated for adultery before the high commiſſioners, role open in 
whereupon they ſent out a purſuivant with letters miſſive to 1 che night for any 


hend her, and bring her before them; by colour whereof, he, cuſe except 
treaſon or fe- 


lony : nor can the ſpiritual court by any proceſs arreſt the perſon, without an ex. cap. purſuant to 
3 Lliz, c. 23. 2, Hale, 116. Cowp. 6, 7" Dougl. 360. Folter, 136. 320. th 
, | WI 
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Surr» with the conſtable, in the night, brake open the houſe where the 
zun woman was. Whether it were juſtifiable? was tlie queſtion.— 
And ALL THE CovkrT held clearly, that it was not; for neither 
upon a capias excommunicat, nor for any other cauſe, unleſs for 
felony or treaſon, is it lawful for any to break an houſe in the 
night. As alſo for another cauſe, THE wHOLE Cour held 
that it was not juſtifiable: for they of the ſpiritual court, by 
reaſon of excommunication, or by reaſon of any other matte; 
are not to meddle with the perſon of any man, or to ſend any 
proceſs to have the body before them. And therefore, if any, 
for any cauſe whatſoever, be excommunicated, and ſo continue in 
contumacy for forty days, they ought to certify it into the 
+ Chancery, and from thence to have an excommunicato capiendo, but 
4. Inf. 333. they of themſelves cannot award any proceſs to take him; and if 

they might, the writ of excommunicato capiendo ſhould be vain (a), 

And the ſtatute of 1. Ez, c. 1. which gives the authority to the 

high commifhoners, doth not alter the law in this point: for 

that ordains only, that their proceeding ſhall be opting to the 

ſpiritual law, which is no otherwiſe than as before is expreſſed, 


W herctore, &c. 
| (a) See 3. & 4. Jac. 1. c. 35. 4. Bac, Abr. 455. 


Wotton againſt Shirt. 
Hilary Term, 41. Eliz. Roll 625. 


Upon an lig it, R EPLEVIN. The defendant avows for a rent-charge; and 
two-thirds of a ſhews how the plaintift's father was ſeiſed in fee of the place 
rent may be ex. WHERE, and granted a rent-charge to Sir John Motton, younger 
— 11 brother to the plaintiff, of 100 marks per annum in fee, and that 
bas the whole. Sir John Motion granted it in fee to Luke Cobham, whereto the 
Ante, 655. enant attorned (a), and that Luke Cobham was indebted to the 
Co. Lit. 148. avowant by judgment, and two parts of that rent was extended 
. by a f facias, and delivered unto him in execution; and ſo avows 
8. Co, 103. for two parts of the rent. "The plaintiff replies, that at the time 
Bec. Abr. 368. of the extent, Luke Cobham was poſſeſſed of the entire rent, which 
1 d. might have been extended; and thereupon the avowant demurs. 
1p. Of. of Sh. I he ſole queſtion was, Whetheranextentof two parts of the rent were 
167, 168. See good — And ALL THE Cour held, that it was: for although by 
29. Car. 2. 6. 3. the act of the party the tenant ſhall not be liable to two diſtreſſes, 
yet by act in law he may. And this act of the ſheriff's is an act 
in law ; and his delivery of two parts was good. 


(a) Sec 4. Ann. c. 16. f. 9. and 11, Geo. 2. c. 19. f. 11, 


Cant 4. 


* 


ber g. Taylor, and Joan his Wife, againſt George Sayer. 

| . , Trinity Term, 41. Eliz, Roll 522. 
= IR ARTITION. Upon iſſue, “ non tenuit inſimul, et pro indrviſe,” 
remainder to a a ſpecial verdict was found. The caſe was, Thomas Sayer, 
man's ide, ſeiſed in fee of the lands in queſtion, holden in ſoccage, deviſed 
where he hath them to his wife for life; “and after her death, the ſame 
2 — &« ſhall remain to my iſſue.“ It was found, that at the ſame time 
certainty. he had iſſue two ſons, vz. Robert, and George the now defendant; 
Ante, 470, and two daughters, viz, Alice, and Foan the now plaintiff, And 
Gilbert, on Dey. 116. 2. And. 134. Codb. 302. Sed vide 3. Lev. 433. 6. Co. 17. conira, and 
Ray. $2, where this caſe is denied to be law. 320, Mod, 376. 2. Ld. Ray. 1313. Jeviled 


Hilary Term, 42. Eliz. In C. E. 


dyiſed to his two daughters, each of them 10l. /s/vendum at their 
ave of eighteen years; and that one of them ſhould be heir to the 
other of their legacies ; and died. Robert the eldeſt ſon died with- 
ont iſſue. Alice the daughter died without iſſue. The wife of 
the deviſor died. George the now defendant, and Taylor, who 
married Foan, entered with him and brought partition. ET / 
uper totam, &c.—After argument, it was adjudged for the defen- 
dant, that he did not hold ** in/imul, et pro indiviſo; tor they held, 
that this deviſe of the remainder to his iſſue, is uncertain what 
iſſue he intended, he having divers iſſues ; and it ſhall not be ex- 
tended to all his iſſue: for a will ſhall be conſtrued according to 
the intent of the deviſor, where a certain intent may be collected; 
but where it is uncertain it is void. And therefore a devite to his 
ſon, where he hath two ſons, is void; becauſe it appeareth not 
which of them he intended; and it ſhall not be conſtrued to be 
to the eldeſt more than to the other. But Chapman's Caſe in 
16. Eliz. may have a good conſtruction, becauſe it is to the moſt 
worthy of blood; and the intent of the deviſor ought to be col- 
lected upon plain words, and not upon words which engender 
confuſion ; and if it may not be collected by the words, it is void. 
As a deviſe to two ct hercdibus, fo a deviſe melioribus hominibus in 
D. is void; for it cannot be known whom he intended to be the 
beſt men. And as WALMSLEY faid, it is a good way, when the 
words in a will are ambiguous, ſo as the intent may not be col- 
lected, to expound the will according to the law, 1 there ſhall 
not be any prejudice. And here = ALL held, if by the deviſe to (2) Ante, 53. 
the iſſue, it ſhould be extended to all the iſſues, they ſhould have 472+ 481. 696. 
it for life only; and when the reverſion deſcended to one joint- 41.16 
tenant for life, or the other joint-tenant for life purchaſed the N IP 
reverſion, the jointure is ſevered; and the eſtate for li; drowned(a). Cro. jac. 60. 
And not like where two purchaſe, to them and the heirs of one of %) Ts ue 
them; for there the agreement at the beginning was, that the nied, Ray. $3. 
eſtate for life ſhould continue; and it was cited to be fo ruled 1. Vent. 229. 
33-Eliz. in Lady Morgan's Caſe, in the court of wards ; and in 3. Lev: 431 


37. Fliz. to be ſo adjudged in this court. And between Pertley ad 3-Sull<24s 


k l Leg v. Fool 
and Portley, it was ruled chat it was all one; where the one Hi 2, Ges. z. 


purchaſeth the reverſion, and where the reverſion deſcends to C. B. L. C. B. 
the one joint-tenant (5). Parter's MS. 


An exception was taken to the writ, becauſe it was general againſt A general writ 
the defendant as joint-tenant, which is intended a joint-tenancy d. ee 
in fee; whereas it ought to have been ſpecially framed upon the f He- 
32. Hen. 8. c. 1. and to have ſhewn the ſpecial matter, how it was without reciting 
a joint- tenancy for life. Sed non allocatur. Becauſe the . the c2ſe parti cu- 


are, that always in ſuch caſe the writ is general. Wherefore it l.. Poſt. 260. 


was adjudged for the defendant. 2. Bl. Rep. 1134. 
See 8. & 9. Will. 3. c. 31. 
Baldry againſt Johnſon. Cazz 6. 


Trinity Term, 41. Eliz, Rell 1702. 


ACT ION 7 the caſe againſt the defendant, gaoler of the A gaoter-i« rot 
ury. For that a plaint being before the bailiffs of liable to the 


riſon in 
the — vill, according to the cuſtom there, they directed a Plintif for the 
: eſcape of a pri. 


warrant to the under-bailiffs to take the party, ita quod haveant ä 


to his care, upon an arrcſt made by the upder-bailiffs of an inferior court, Ante, 26. 1. Roll, 78. 
2+ Bac, Abr. 244. Ld, Raym. 65g, 1. Salk, 273- Cowp. 403. 2. Term Rep. 3. as 


il f ill | I 


1 


hun eu m mom ball 0 Wann 1101 thu td, It, ng 
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Kin dh. The under-bailiffy artefled him, and committed him t 

priſon, /ub cuftedid of the defendant. After verdidt for the plain. 
tiff, it was moved in arreſt of judgment, that this action lies not 
againſt the defendant; for the priſoner was not committed unto 
him by any lawful authority : for the under-bailiffs had authority 
to take him ita qudd, but not to commit him to any other priſon; 
for that it is on their own head. And into whatſoever place they 
hall commit him, they ſhall retain him but as the ſervants to the 
under -bailiffs ; and it is as the under-bailiffs' houſe, and an ation 
lies againſt them if they have him not at the day, &c. and not 
againſt any other. 


Cact 7. Southcoat again Manory. 
| Michaelmas Term 40. & 41. Eliz. Roll 3329. 


Huſband and TP RESPASS. Upon a ſpecial verdict, the caſe was, That one 
wite, tenznts for I hite and his wiſe were ſeiſed of thoſe lands, to them and 
hie, mortgage in the heirs of Mhite they by indenture bargain and ſell it to Paſton 
—— in ſee; wherein was a proviſo, that if Mhite or his wife, or the 
of 100l. they heirs of White, paid 100l. to Paſton at ſuch a day, that then it 
mall re· enter, ſhould be lawful to them, and to the heirs of Mute to enter and to 
and that el re- have, and enjoy, as in their former eſtate, this indenture not- 
fines ſhall be to withſtanding ; and that then after ſuch a payment, this indenture, 
— and all other fines and aſſurances to be paſſed between the ſaid 
and then to the parties, ſhould be to the uſe of I hite and his heirs (leaving out 
buſband and bis there the wife). And laſtly, it is agreed, that all fines and aſſur- 
heirs. A fine ances, to be made between the parties within ſeven years following, 
ho 1 ſhould be to the uſes, intents, conditions, grants, and agreements, 
x dies. before here expreſſed, and to no other ule, intent or purpoſe, &c. 
he wife pays The deed was not enrolled. J#/hite and his wife, within ſeven 
the money. I he years, levied a fine, according to that indenture, to Paſton; after- 
eta be con- zwards /I hte died, and his witc at the day paid the 1091. and enter- 


1 ed, and took the plaintiff to huſband. The defendant entered by 


el the wiſe. | 
command of the heir; pretending that by the payment of the 

Fon = col. the fine was to the uſe of the heirs of ite, and not to the 
* . . 


. Rll. Ab. 293 · eme. Et. ſi, Sc. And ALL THE Cour, after argument at the 
Skin. 238, r, refolved for the plaintiff, that the fene ſhould have an eſtate 
for life ; for to is the condition and the firſt part of the clauſe ; and 
that the other part of the clauſe, or middle clauſe, is not repug- 
nant, but ſtands well with it, that it ſhall be to the uſe of the 
baron and his heirs, and doth not controul the limitation to the 
me for her life: and when both clauſes may by any conſtruction 
ſtand together, it is to be conſtrued accordingly ; and the laſt 
clauſe ex pounds this fully, that all aſſurances ſhall be to all the 


all the clauſes cannot ſtand together, the firſt ſhall ſtand rather 
than the laſt. And they held, that an uſe cannot be raiſed by bargain 
and ſale by itſelf; but upon the fine it might well be limited, 
W kerciore it was adjudged for the plaintiff, | | 


* 8. Slhailard again/? Baker and his Wife. 
Eafter Term, 41. Eliz. Roll 1043. 
A devif: to his FJECT IONE FIRMA of a leaſe of Bearcroft. Upon a ſpecial 
to ſons, end if A" verdict, the caſe was, That one Robert Hunt was ſeiſed in fee of 


2 the land where, &c. and had iſſue three ſons, viz. Milliam the eldeſt 


uſes contained in the indenture, whereof this is one; and that if 


iz. that the gif. fall be vid; and directing an annuity to be paid by them to his eldeſt fon and his hen? | 


count 
the fa 
count 
by the 

CRC 
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te renter, nd Jane and n md fager fn! bun 
ko was the wite of Bute e defendant), by another venter; and gon 


levifed thoſe lands to James and-Frances his ſons; “ and if either mn ind 
« of them, or their heirs, do fell the ſame, the gift of it ſhall and Ge 
« yoid, and ſo return to the whole heirs again.“ And in another a 

part of his will he willed, ** that James and Francis, his ſons, ſhould © _— ; 

« pay annually to / illiam Hunt his eldeſt ſon, and his heirs, gl.” . vern. — 
Nobert the deviſor died. James and Francis entered, and died without Hob. 65. 

iſſue: and, Whether this were an eſtate tail in them, which determin- 3. Peer. Was. 
ed by their death without iſſue; or, Whether it were a fee, which ſhall 7 4 5 _ g 

o to their ſiſter of the entire blood; or, Whether it were an eſtate Coop 21 — 
tor life only in them? was the r — And ALL THE Courr, | 
after argument at the bar, reſolved, that it was an eſtate in fee; 

becauſe it appears that the intent of the deviſor was, that the heirs 

of the deviſee ſhould have it by the words, if he or his heirs 

„Alien;“ alſo by the words, © reſerving rent of gl. to his eldeſt 

« ſon and his heirs;” ſo as they gave a conſideration for it. So 

of neceſſity it is to be intended, that he gave more than an eſtate 
for life, and it cannot be an eſtate tail. For, firſt, it is a fee-fimple, 
by the intent of the will; for ſo the will ſhall be conſtrued, accord- 
ing to the intent of the devitor, if it may be collected, when tho 

words are /atis apta, although they be not conſulta. The in- 
tent alſo plainly appears, that he purpoſed the heirs of the deviſce 

!hould have it, which makes a fee; and to have it an eſtate tail 

cannot be; for his intent appears not by any expreſs words: and Ss = 
u WALMSLEY faid, a will thall not be conſtrued by intent upon 1 | 
an intent; for then it ſhould be ue infinitum. And although 
the words be, Provided, that if they or their heirs alien, &c, [ 
that their eftate ſhall be void, and that the land thall revert;” | 
that is a void condition, being annexed to a fee: and a fee cannot [| 
be limited upon another fee. And the word * revert” ſhall not be 
conſtrued, that it ſhould be an eſtate tail, when it doth not, ap- 1 
pear, that his intent was to make it an eſtate tail, but a condition; 
tor otherwiſe, by the alienation of the one, the eſtate of the other 1 
ſhall not be determined ; and this was his intent: and ſuch a con- 1 
ation cannot be annexed to an eſtate in fee by the law. And 
tucrefore it is void; and thereupon adjudged for the defendant, 


— =_ — — 


Brown againſt Adams. ol 9, 
* Trinity Term, 41. Eliz. Roll 1125. | 


EBT upon an obligation, conditioned, that if one Tetie ap- A ſheriff's bond | 

peared before the 3 of the common pleas, that then, taken by a 
Ke. The defendant pleaded, that one Whyſtler purſued a capras — in a 
out of the common pleas, which was delivered to the plaintiff, mage reno 
being ſheriff of Oxford. who made a warrant to the bailiff of the gyjch the arreſt; 
hundred of H. to arreſt the ſaid Tovie, and that one J. S. put in was made, is | 
lis own name, as a ſpecial bailiff to arreſt the ſaid Towie ; and void by dureſs f 
that the ſaid J. S. by colour of that warrant, arreſted the ſaid —— | 
Tivieat D. in the county of Oxon, and carried him to V. in the 2:alen.6.c.n0.] | 
county of Berbs, and there detained him until the defendant and 2. jones, 96. | 
the ſaid Tovie entered a bond to the plaintiff, as ſheriff of the Com. Rep. 264, i 
county of Oxon, for the appearance of Tovie. So the bond is void * . . h 
by the 23. Hen. 6. c. 10.— The plaintiff demurred; and it was ad- . T, Ren. 18. 


2. 18. | 
eko. ELIZ, PART 11, Ddd Judged, 8 988 | 


— 


4 | Brown judged, that the plea was ill : for although this bond was made by the 
5 n dureſs, as all the Court agreed, and that the defendant might 3s 1 
Abe. well have pleaded it, and relied upon it, yet it is not within the the 


ſtatute; and the defendant is not aided thereby: for Tovie was 
never in the ſheriff's cuſtody after the arreſt; and the bond 
taken out of the county is by dureſs, but not within the ſtatute, 
Wherefore it was adjudged accordingly, 
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Carr 1. | Ball againſt Bridges. 
Hilary Term, 42. EIix.— Ia the Exchequer Chamber. 

Hilary Term, 41. Eliz. Roll 1100. 
The fa which ERROR of a judgment in an action upon the caſe for theſe words E 
4 gy the of Bridges: He is a maintainer af thieves, and keepeth none « n 
En weft be but thieves in his houſe, and 1 will prove it.” The error aſſig 
dircQly averred. afligned was, that the words were not actionable; for he doth not any 
Ante, 52. ſay and aver, that he knew them to be thieves whom he main- « 
1. T. Rep. 70 tained; and one may have thieves in his houſe, and maintain Jus. 
| them, and not know them to be thieves, and then it is not any actie 
offence.— And ſo was the opinion of ALL THE Jus rieks and whit 
BARONS ; and the judgment was reverſed, the 1 

3 Higgs againſt Holiday. 


Ante, Eafter, 4 l. Eliz. Page 614. 638. 

wr el ax ERROR was brought of a jucgment, and aſſigned in the point 
lie for moncy re- of law. 
ceived by a ſer- ANDERSON, The property of the money was never in the 
1 of maſter, but in the ſervant; for if a man delivers money to another, 

wy the property thereof is in the bailee, becauſe it cannot be known, 
Ante, 614. 638. and he can maintain accompt only: quod omnes alt, præter CLERK #t 
() Sed vide W ALMSLEY, conceſſerunt ; for the writ of accompt proves the pro- 
ante, 781. perty of the money to be in him; for it ſuppoleth, that he is e- 
—— in Ceptor. denariorum of the plaintiff, But here the plaintiff's declara- 
margin. tion is not good; for it is alledged, that he ca/uuliter perdid? the 
Salk. 289. money (a): and when he had loſt the pgſeſion thereof he had 
Str. 142, loſt the ers alſo, becauſe it cannot be known.—And hereta 


1 p. ALL THE JUSTICES and BARONS agreed, and that it thould be 
reed. 
Winchcomb againſt Shepheard. 

5 RROR of a judgment in the queen's bench in an action upon 
| eras tage E the caſc for cutting down tha bank of a river, * 
3g ſufficient to meadow adjoining was ſurrounded. The defendant juſtifies by 
aver that the preſcription, for the reparation of his (the detendant's) mill. The 
2; . plaintiff demurred; and adjudged againſt him, that tlie preſcription 

+ mated life was good, and the manner of pleading. And now error thereof 
of th ieſer ; and brought, and the error aſſigned for the manier, vx, becauſe he 
in plzading a . preſcribes to cut down the banks between the river which runs 
preſcription, the to the defendant's mill, and the river called Od Charwel, and faith, 
0% wana 455 that hecut down the banłs of the ſaid river, and ſaith not between the 
pyrlued. Old Charwcl; and io not / Bro to the preſcription, And it was 

| holdcnto be an incurable fault. But it was moved, that the declara- 
tion was not good, for that he declares, that he is leſſee at will of 

lands, and averreth not the life of the leſſor.— Scd non allocatur. Be- 


cauſe the declaration is, that by virtue of the ſaid leaſe, at the = 


Cazt Js. 


Hilary Term, 42. Eliz. In C. S. 747 


the cutting. and of the action brought, he was poſſeſſed, whereby meer 
i; necefiarily to be implied that the leſlor was alive. W herefore 3 1 
the firſt judgment was reverſed, and the record remandcd. And 
the court of queen's bench, againit their former judgment, Pf 751. 


awarded a writ of enquiry of damages. 


Paſhe againſt Mondford. Cari 4. 
Ti inity Term, 41. Eliz. Roll 1088. 


ERROR of a judgment in an action for theſe words: NH. Words imput- 
« Margaret Paſſie,”” innuendo the plaintiff, ' ſent a letter to my ing an * 
« maſter, and therein willed him to poiſon his wife.“ The error ann 
, , life are ations 
aſigned was, that the words were not actionable, for there is not e. | 
any act done; and fo not like to the caſe where one ſaid, that Ante, 49. 5:0, 
« 7, S. lay in wait to commit ſuch a murder.” —But ALL THE 3 
7 — t. Com. Dig. 176. 
JvsTICEs and BARoxs, except KINGSMIL, reſolved, that the 4. Bac. Abr. 308, 
action lay; for it is a great ſlander to will one to do ſuch an act, 
which is ſo odious. Wherefore it was adjudged accordingly ; and 


the firſt judgment was affirmed, 


Glaſcock againſt Duffield. CA 5. 
Michaelmas Term, 40. & 41. Eliz, Roll 60. 


ASSUMPSIT. In conſideration he would ſell to the defendant A promiſe to 
three cows for 101. that the defendant promiſed to pay the 101, pay 1col. if he 


«i the feaſt of Faſter following; and if he failed, that he would filed to pay 10h | 


y unto him 100l. cum requifitus efſet : and alledgeth in fact, that — a= 


e ſold the cows unto him accordingly, and that the 101, was not ,gympjc for the 
paid at the ſaid feaſt ; whereupon he brought this action for the 100. 

100l. wherein he recovered. And in a writ of error it was alledged, Cp. 112.11 $ 
that it was not a ſufficient conſideration for the 100l.—But I 


THE COURT held it to be good, and affirmed the judgment. 


Ddd-2 E.aſler 
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745 Faſter Term, 
42. Eliz. In the Queen's Bench, 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Knt. 

Sir Edward Fenner, Kut. - Juſtices, 
John Clench, Eu. 

Sir Edward Coke, Kat. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


« & s 


Rowleſton againft Alman. 
Eafter Term, 42. Eliz, Roll 


The engt of Tn for the taking of a gelding and two _ of 


Cast 1. 


a court- baron the plaintiff's in Rowle/ton. The defendant pleaded, that 
may ame-ce, and he was the queen's bailiff of her manor of Burton-extra; 
th= bailiff for and that at ſuch a court holden before one J. Stanford, ſteward 
1 there, it was preſented, that the plaintiff, being tenant of the ſaid 
officio — manor, had ſurcharged the common, for which he was amerced to 
without ſpecial 6s. 8d. which was affirmed by J. N. and J. D. tenants there; 
warrant ; ia juſ- whereupon he, as the queen's bailiff, diſtrained that gelding in 
* man * Burton for that amercement; and that the plaintiff himſelf de- 
3 livered unto him thoſe two ſpqons in redemption of the faid 
preſented, with- gelding, which he detained until the amercement was paid unto 
out alledging is him; and traverſeth the taking in Rr I. And hereupan the 
. me on plaintiff demurred in law; and it was argued by COVENTRY, for 
1 the offence ; the plaintiff, and by GoprxEx, for the d(fendant. 
but in the caſe IRST, Becauſe it is pleaded, guid præſentatum fuit, that he ſur- 
of a common charged the common, &c. and doth not alledge in fact that he 
perſon, a pre- ſyrcharged.—But- THE Cour held it to be well enongh pleaded 
aaa ad by the bailiff, to whom it ſufficeth to take conuſance of the pre- 
aledged. ſentment and no more; et nau refert as to him, whether it be true 
Ante, 698. or not. 41. Edw. 3. pl. 27. 24 Fdw. 3. pl, 2b. ES f 
1. Roll. Ab. 6583. , SECONDLY, Becauſe the amercement ought to be hy the ſuitors, 
Co. Lit. 150. being in a court- baron, they being judges there, and not by the 
8. Co. 41. , ſteward: a diſtreſs alſo cannot be taken for it, unleſs there had 
11. Co. 45. been a ſpecial cyſtom alledged. - But THE Cour reſolved, that 
_ = it was well enough ; for it is the common courſe throughout the 
Salk, 107, 108. realm, that the amercements are aſſeſſed hy the ſteward; and the 
175- diſtreſs in ſuch caſe is incident and Jawful. bs 
3. Mod. 237. THIRDLY, It was moved, that this diſtreſs by a bailiff, not 
wap Hawk. having any warrant to do it by eſtreat or otherwiſe, is not lawful; 
Skin. — 85 for he cannot diſtrain ex „Hcio.— And of that opinion was Por- 
2. Bag. Abr. 520. HAM, but the other Juſtices conceived otherwiſe; 9, Edu. 4. 
: pl. 40. 28, Hen. 6. pl. 4. 33, Hen. 6. pl. 2. Book of Entries, 50“. 
wherefore they would adviſe. And afterwards, for this laſt cauſe 
principally, it was adjudged for the plaintiff. 2 8 
Nor E. It was held, that a common perſon cannot diſtrain for 
1 ſuch amercements in a court- haron, without preſcription. But 
95, the queen here by her prerogative might, as Por held. Hil 
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| Hill againſt Langley . Carrn, 
DEFY upon the 1. Rich. 3. C. 3. (a). For that the plaintiff In an ion for 
x being 1mpriſohed upon ſuſpicion of felony, the defendant — — 
took his goods, before he was convicted or attainted, contra for mam befelg Shoe 
atuti, &c. and demanded the double value. Upon the iſſue, non tion, contra y 
Abet, it was found for the plaintiff; and moved in arreſt of judg- to 1. N. 3. 
ment, that the declaration was not good; for that it is not alledged, © 3. it is ot 
that they were ſeized fot this cauſe: for if he took them as treſ- — = 
s, an action lies not upon this ſtatute.— Sed non allocatur. Be- of ſeizure. 8 
cauſe it ſhall be intended, that he ſeized them for this cauſe, when 
no other cauſe is ſhewn : and the addition, contra formam flatuti, *- Lut. 132. 
explains it and makes it good, if it had been before ambiguous ; 3. . * 
as in 14. Eliz. Dyer, 312. in an action for diſtraĩining averia carucæ 1. Lid. 8 
contra formam flatuti, although it be not averred that he had other Raym 414. 
goods ſufficient for the diſtreſs, it is well enough; for contra Co. Lit. 391. 
formam faatuti, implies as much. Wherefore it was adjudged for bs — 354 


the plaintiff. 


* 


(„ See 25. Edw. 3. c. 14. 


Mints againſt Bethil. cz. 
Hilary Term, 42. Eliz. Roll 777. 


DEBT upon an obligation, conditioned, that if tlie defendant To affirmative 
at all times, upon requeſt, delivered to the plaintiff all the fat covenants coni- 
and tallow of all beaſts which he, his ſervants or aſſigns, ſhould Prebending 
kill or dreſs before ſuch a day, that then the obligation ſhould be #096 Arte * 
roid. The defendant pleaded, that upon every requeſt made unto formance may 
him, he delivered unto the plaintiff all the fat and tallow of all be pleaded 


beaſts which were killed by him, or any of his ſervants or affigns, Sencraly. in 
before the ſaid day. And hereupon the plaintiff demurred. hen rn 


© the plintift 
 STepHeNs, for the plaintiff, moved, that this == was not good . 
in ſuch a generality ; but he ought to have ſaid, that he had de- particular 
livered ſo much fat or tallow, which was all, &c. or that he had breach. 
killed ſo many beaſts, whereof he had delivered all the fat; ſo as * 
the plaintiff might have aſſigned a breach certain: for it lies in his ns 
proper conuſance, and therefore he ought ſpecially to have pleaded * Wood's Con. 
it; as 12. Hen. 8. pl. 7. & 9. Edw. 4. pl. 4. are. And Hil. We 276.444 
37. Eliz. Sands v. Maleverer in this court, where the condition of ,. — 
an obligation was, that the obligor, who was bailiff of the manor 60g. | 
of the obligee, ſhould render a juſt accompt before ſuch a day, of Meer, 857. 1 
all the rents of the manor which he had received; in debt upon . 8 | 
this obligation he pleaded, that before the faid day he had made an . 2 Rep, \ 
accompt of all the rents which he had received; and becauſe he B. R. 753. | 


did not ſhew what ſums he received, it was adjudged to be ill. 


VVV 


| 


Poenanm, Chief Juſtice. and ALL THE COURT held here, that 
the plea was good; for when the matters to be pleaded tend to in- 
finiteneſs and multiplicity, whereby the rolls ſhall be incumbered 
with the length thereof, the law allows of a general pleading in 
the affirmative ; and by that reaſon allows of the rule, that he who 
pleads in the affirmative, ſhall alledge performance of covenants 

nerally. And it hath been reſolved by ALL THE ſusrioxs or 

NGLAND, that in debt upon an obligation to perform the cove- 
nants in an indenture, it ſufficeth to atledge performance generally. 

Ddd'3 | So 


made perpetuat 


* 


70 | Eaſter Term, 42. Eliz. In B. R. 
Minr: So where one is obliged to deliver all his evidences, or to afſurg 
1552 all his lands, it ſufficeth to alledge that he had delivered all, &. 
or aſſured all his lands; and it ought to come on the other fice 
to ſhew the contrary in ſome particular. And Porta faid, that 
he doubted of the caſe of Sands v. f7a/cverecy betore cited; but it 
may ſtand with reaſon, becauſe the rents of the manor are certain, 
and may be collected into a ſhort ſum. Wherefore hey all re- 
ſolved for the defendant. Whereupon the plaintiff, by the deſend- 
ant's aſſent, gave 40s. for coſts, waived his demurrer, and aſſigned 


5 - breach. Vide 13. Hen. 7. pl. 19. 6. Edw. 4. Pl. 2. 39. Hen. 6. 
21. 
C40 Anne Laſington's Caſe. 


No. — ay ANNE LASINGTON was indicted by the name of Ame the 
v7 ona 3 wife of John Laſington of D. yeoman ; and exception was 
a fene covert, taken, becauſe ſhe had not any addition.—Sed non allocatur. Vile 


i. Hen. 8. D 6. 
12. Co. 81. 2+ = 183. fs 3 


No acceſfary in 7 indi 1 
Pall len. . Nerz, She was indicted of petit larceny, and another was 


1. Hale, 616. indicted as acceſſary; and becauſe one cannot be acceſſory in 
Dyer, 47. this caſe, no more than in treſpaſs, the acceſſary was thereupon 
3. Com. Dig. diſcharged. 4 
$23- 4 Com. Dig. 37. 2. Hawk. 440. 

Cart g. Miller ægainſt Eaſtcrowe. 


Defendant may DEBT for money upon ſale of land in which the defendant 
wage his law in tendered his law. Ga wo held, that he ſhould not be ad- 
debt upon a mitted thereto, for it is a real contract; but ALL THE OTHER 
real conurat, 22 2 contra. Whereupon it was ruled, that he ſhould make 
: is law, &c. Jide 22. Hen. 6. pl. 44. 34. Ido. I. pl. 18. Ediv. 2. 
fp. 31. Edw.3. pl. 34. Hen. 6. tit. Ley,” 28. 45. 72. 73. 


Casx 6. Dingley againſt Moor. 

An indictment INFORMATION upon the 33. Hen. 8. c. 16. for buying of 
en a flute worſted-yarn, within the county of Norfolk, not being à weaver; 
which was tem- and recites the 33. Hen. 8. c. 16. and the 1. Fd. 6. c. 6. whereby 
porary, and it is made perpetual ; and that this offence was contro formam "ny 
by ſubſequent 33. Hen. 8. &c.—FExxtR held, that for this cauſe the inforwa- 
Ratutes, may tion was not good; for the 33. en. 8. c. 16. is not now 433 an 
concluve corre Act by itſelf; but it is a noun adjective, and it ought to 
-* 6% — — wp with the ſtatute of prince Edward, and the information 
forum, ovght to conclude contra fermam flatutorum, &c. ; as it was in 
| Sheltorn's caſe, where one was indifted for _ contra formam 
3. Hale, 667. ffatyti, it was awarded to be ill; for it ought to have been c 
2 073» fermam Matutorum of 1. Eliz. & 33. Eliz.—POPHAM. True it 15, 
Yet. 1 2 " that it was fo tuled, becauſe the 23. Eliz. c. 1. depends upon 
Ero. Jac. 187. I. £hiz. c. 2.; for it is, that every one who refuſeth to $9 10 
2. Hawk. 357. church againſt᷑ the form of the 1. Elia. e. 2. ſhall forfeit fo much, 


— ber. 343. dec. But the caſe in queſtion differs from it, and therefore there 


Id. Ray. 112. „lit to be a difference obſerved, when a ſtatute is made to en- 


Beotl. 425, Evre for a certain time, and is afterwards made perpetual by 2 * 
Act, or made perpetval in part, and where it is continued wit 
new addition; for where a ſtatute is made perpetual in part, or 
whole, withont any new addition or alteration, tlie offence may 


well be ſuppoſed againſt the form of the firſt flatute ; for that itt 


” - 
by 
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made to continue: and here in this caſe, the 33. Hen. 8. c. 16. is Dinar 
made to continue for yarn ſpun upon rocks, but not for other 44 
yarn ; and the information might well be contra formam flatuti of 

33. Hen. 8. c. 16. But PoyHAM held, that this information was 

not good; becauſe he did not ſhew that it was yarn ſpun upon 

the rock; for otherwiſe it was not any offence, as. they all held. 


Hamond againſt The Queen. bs Can 7. 


ERROR to reverſe a judgment given upon an indictment. lo ment 
Tur FixsT ExRok aſſigned was, Becauſe the record is, guid quaſheds 

ger ſacramentum J. S. Ec. it was preſented, and theſe words, pro- Ants 137+ 606. 

herum et legalium hominum, were left out. And for this cauſe THE 73” 

Cova held it to be ill; and to that purpoſe Gawp cited the Oe. Jac. 41. 

Year-Book of 11. Hen. 4. pl. 41. where an indiftment was diſ- _— 8 


charged, becauſe ſome of the indictors were outlawed of felony, , Roll. Ab. 8a. 
and therefore were not probi et legales homines. 3. Mod. 122. 


AxoTHER ERROR aſſigned was, Becauſe it appears not in 2. Hawk. 308. 
what county the place was where the indictment was taken, __ * 
although a county was named in the margin of the record. And ©3Je 
therefore it was held alſo to be ill; and rule was given for the re- 


verſal thereof, unleſs, &e. 


Leeds againſt Shakerley. Cazr 3, 


ACTION UPON THE CASE, reciting that he was ſeiſed in,, 1 . o:., for 
fee of a mill in Snodelayd, and that he and ali thoſe whoſe diverung a wa- 
eſtate, &c. from time whereof, &c. had HAD a water-courſe run- ter-courſe from 


ning by three vills, viz. 4. B. and C. to the faid mill; that the # of #&rce 


defendant cut the banks of the water-courſe in A. whereby he loſt wills, on nor 
guilty, the vers 


the profits of his mill. The defendant pleaded not guilty, and it fas. nal ve 
was found againſt him. It was now alledged in arreſt of judg- where the rui- 
ment, that this venire facias was awarded only from A. where the ſance was done, 
cutting was, whereas it ought to have been from all the three ie on a 
vills, and from the vill where the mill is.—S:d non allscatur ; be- ee! 
cauſe the iſſue is non culpabilis; but if the iſſue had been upon the the att at the 


preſcription, it had been otherwiſe. . 


AxOTHER EXCEPTION was, Becauſe it was not alledged, that -— own ang 


he was ſeiſed of the mill at the time of the cutting. But — -= 
HEARN, ſcrycant, anſwered, that the declaration was good; for it 947. OP? 


ſuppoſeth that the plaintiff ſciſtus exiſlit of a mill, ip/eque, et omnes Poit. 954. 


ill, whoſe eſtate he hath in the ſaid mill, have uſed to have a 4g 65. 175 
. * i 3® 


Water-courſe, &c. and that is a fufficient averment of the ſeiſin 389. 
at the time. This exception was taken in Dame Brown's Caſe, 1. Show. 366. 
14. Elz. Dyer, 320. and yet the plaintiff had judgment. —But ALL l. Leen. 273. 


THE CoukT (abſente PoOrH am) held, that the declaration was in- 1. Vent. 232. 


ſuiicient for this cauſe, —Gawpy faid, that in Brown's Cafe the * * 
0 8 ; * * 0 4 © 3 . 
opinion of Lord Dyer was, that the count was inſufficient, and 


Error is there brought of the ſaid judgment. Wherefore it was 
here adjudged for the defendant. 


$eo 4. & 5. Ang. c. 16.— Ame, p. 260, note (g). 
| DJd4 ; . 
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Tf demurrer be HIJECTIONE FIRNMA—It was held by ALL Tu Cobgr 
—— nn write upon evidence to a jury, that if the plaintiff in an cjecliam 
— —— Hrmæ, or other action, gives in evidence any matter in writing or 
to join, but not record, or a ſentence in the ſpiritual court (as it was in this caſe), 
on 24 ve 2nd the defendant offers to demur thereupon, the plaintiff ought 
teſtimony. to join in the demurrer, or waive the evidence, becauſe the defer. 


_ Eo. Lit. 72 gant ſhall not be compelled to put a matter of difficulty to lay gents, 


'N 132 L.⸗aſter T&m, 42. Eliz. In B. R. 
: | 1 Care 9. | Middleton againſt Baker. 


_— ———— 
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63 . . 
. and becauſe there cannot be any variance of a matter in writing: 
1. Lev. 87, but if either party offers to demur upon any evidence given by 
Cro, Car. 143. witneſs, the other, unleſs he pleaſeth, ſhall not be compelled to 
: * join; becauſe the credit of the teſtimony is to be examined by a 


2. Roll, Ab. 19. Jury, and the evidence is certain, and may be enforced more or 
2.Strange, 1040. leſs (a), but both parties may agree to join in demurrer upon ſuch 
5. Com. Pig. 141. evidence. And in the queen's caſe, the other party may not de- 
B. R. H. 250 mur upon evidence ſhewn in writing or record for the queen 
Dougl. 119. 7 2061 * 
++ nag unleſs the queen's counſel will thereto aſſent ; but the Court in 

ſuch caſe ſhall charge the jury to find the matter ſpecial, as ap- 


pears 34. Hen 8. Dyer, 53. But this is by prerogative. 
] Sed Qu. ior the demurrer admits the evidence to be true. 


Cars to. . P awman's Caſe. 


—— * PLOWMAN was indicted, for that he, being a conſtable, ar- 
Ge tas reſted J. S. for felony, and voluntarily let him go at large, 
ſelony the party Exception was taken to the indictment, becauſe he doth not ſhew 
was arreſted, for what felony ; for the other may traverſe it. Vide 8. Edi. 4. 3. 
and won it was Secondly, He doth not ſhew when the felony was . 
g p. a, for it may be it was before the general pardon, and then the per- 
. Leon. 6. mitting him to go at large is no tclonv.—Whercfore, for theſe 
Hetl. 53. reaſons, the indictment was held to be inſufficient by CLexci 
2. Hawk. 202. ary} FEXNNER, cæteris abſentibus, | 
327- | 
. Anonymous. 

The 2. Elix. ERROR of a judgment in an action upon the caſe. The error 
t. 6. does not aſſigned was, Becauſe the venire facies was quorum quiltbet habit 
confine the ve 4 Jibratat terre, Sc. where the form preſcribed by the ſtatute is, 
= — 3 quorum quilibet habeat 4 libras terre, &c. But it was ſaid, that /ibrata 
of words. terre is as good Latin as libra terre ; and the ſtatute intends not 
Ante, 257. 413. 2 preciſe form, but that every one ſhould have 4 U. terre ; and the 
courſe in fines is by [ibratas—The prothonotaries of the com- 
mon pleas certified their courſe to be always after the ſtatute, to 
make their writs guat, libratas,— Wherefore it was held to be no 


error, and the judgment was afhrmed. 


res ohn Coſton aa Thomas Coſton. 


Where there is TPRESPASS of battery. The defendant pleaded de fon afſauit 
a negative and demeſne, The plaintiff replies, that the defendant Thomas 
affirmative, Coſton beat him de ſon tort demeſne, fans tiel cauſe, 2 ipſum Jahn 
r Ce/ton ſuperins allegatum ; and ſo to iſſue; and found for the plaintiff. 
wrong name It was moved in arreft of judgment, that this was a default in the 
ſhall be aided platutiff's replication, and not helped by any ſtatute; for it 1s ſub- 
afrer verdift, France, and there is not any iſſue at all joined : for he traverſeth mat- 
A $35:  teraliciged by John Cofton, whereas it is alledged by Thomas ln. 
— be. 29% gut ALL Tux · Cour held it to be but a miſpriſion; and, ! 
Cro. Jac. 67, Cgurt being full, they awarded that it ſhould be amended. 

palm. 52. Stite, 167. 1. Wang. ( CC. 407% 
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Eaſter Term, 42. Eliz. In B. R. 753 
i 65 


Anonymous. Ct 13. 


HNKls. ſergeant, moved this caſe to the Court [which he ſaid The ſtatutes of 
was then depending before Sir Rich. Leuknor, Juſtice of Cheſter, hue and c:y 
who defired their opinion therein), viz. If an houſe be robbed in 1 
the day, and the felons eſcape, hue and cry being made, whether perſon com- 
the hundred ſhall anſwer for that robbery, by the ſtatute of in- mitted in the 
tm? (a, And he ſhewed to the Court a cafe written by 7u/tice day-time. 
WyNDHAM, 30. £/iz. Roll 2415. that a mercer, inhabiting within A**, 270. 
a vill not walled, was robbed in the night in his houſe; and in „ ce 6. 3. 
the morning his ſervants perceiving it, made hue and cry; and be- 2. taſ, 769. 
cauſe the felons were not taken, the hundred ought to be charged, 3. lat. : 57. 
by the opinion of all the Juſtices of the common pleas.— Cro. Jac- 106. 
And Gawvy, ſeeing the caſe, ſaid, that he well knew it to be the G 2 
hand-writing of Juſlice WVxDUAM: but he and ALL THE COURT 14. Ray. 82. 
held it to be no law; for it hath been oftentimes reſolved, that 2. Hawk. 117+ 
for a felony done in the night, the hundred ſhall not be charged. 
And he and Porna conceived, that in the principal caſe the 
hundred ſhall not be charged: for the ſtatute of ¶ inton extends 
only to robberies done to the perſon; and was principally made 
for the ſafeguard of travellers ; but every one ought to keep his 
houſe at his peril, for it is his caſtle, and no other ought to med- 
dle there; and therefore it is not reaſon that any ſhould be charged, 
if he be robbed there. And Cox E, Attorney-General, ſaid, that it was 
ruled ſo about 31. Eliz. in the common pleas, in a cafe wherein 
he was of counſel. —And. PorHaM ſaid, if beaſts be ftolen out 
of a cloſe, and hue and cry is made, yet the hundred ſhall not be 
charged, for the hundred ſhall not be charged but where the 
party robbed gives notice 1n convenient time; which cannot be 
done by intendment, When tize beaſts are ſtolen in his abſence. — 
And in the particular caſe, FEN N ER and CLENCH delivered not 
ns > opinion. 

oTE. The ſtatute is, © becauſe that robberies, homicides; ar- 
_ — larcenies, &c.”” which word“ arſons“ is to be extended 
to houſes. 


(a) 13. Edw. 1. c. 1. and ſce 27. Eliz. e. 13. 29. Car. 2. c. 7. 6. Geo. 1. c. 2. 
9. Geo. 1. c. 22. 3. Geo. 2. C. 16. : | | 


Love againſt Prin. Cat 14 

ROHIBITION:; for that Prin libelkd againſt Lose before jc , clerk libel 

the high commiſſion, that the ſaid Love beat hun, or at leaſt- in the ſpiritual 
wiſe aſſaulted him with a bill, and would have ftruck him, court for a 

ing a clerk, and called him “ gooſe” and “ woodcock,” with — 
many ſuch words; whereas ſuch pleas of aſſault and battery apper- 1 
tain to the court temporal. And now conſultation was prayed; - 
for being done to a clerk, the court ſpiritual might examine it.—But * _ 
ALL THE CouRT held, that a prohibition well lies; for although, © a 
for violentd manuum injectiene in clericum, the ſuit ought to be in the 4.Bac. Abr. 239. 
ſpiritual court, as appears by Articul. Cleri, cap. 1. yet for an aſſault 
only, it is clear, that the ſuit ought to be at the common law, 


and for theſe words they are not actionable; wherefore it is not 


reaſon he ſhould be vexed for them. And it was ordered, that 
the prohibition ſhould ſtand. . 
+. Lane's 
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Atte, 137. 


 r-averſe the laſt | | 
——_— copy, Tux WHOLE Court held, that the traverſe was good. And 


—_ Eaſter Term, 42. Eliz. In B. R. 

Cart 15. | . Lane's Caſe. 
Indictment of ANE and Lavt were indicted, ed qu'd felonice dias centend: 
kreeny, caſei cepit, et aſpertaverunt.—And becauſe centenas is uncertain 


z. Hale, 170% hat weight, vi. ſihras or uncias, or any other, as all» hecauſe 


| ment was ill for both cauſes. 
Cas x 16. | Stanſby's Caſe, 
2 N Eafter Term, 42. Alix. Rcll 25, ' 
i * ANSBY was indicted upon the 8. Hen. 6. c. 9. Exception 
— 8 was taken to the indictment, becauſe it was tali die, et uno, Wc, 
Hetty, 73. in meſſungio, Sc. exiſtent. liberum tenementum J. $7 intravit, et ip- 


Latch 109. fum FJ. S. expulit et diſſeiſtvit. And he doth not ſay, adtunc exiſtent. 


— _ 477- liberum terementum ; for otherwiſe, exiſtent. liberum tenementum may 
1 5 refer to the time of the indiftment taken. And for this cauſe he 
Koy, 1311 was diſcharged. 4 
2. Koll. 65. 1. Sid. 102. Telv. 28. t. Bulf. 177. Show. 372. 1. Vent. 306. 3. Leon. 102. Allen, 
43- Palm. 277. 426. 2. Roll. Abr. 80. Cro. Jac. 214. 

Cars 17. | Covert's Caſe. * 
— R EPLEVIN. The defendant avows for damage feaſant, by 
A copyhold, and © © TEaſon of a copy granted unto him of the place, wHERE, &c. b 
the defendant 3 g # e. lord * — 8 — Tha aa 
pleads a prior ith, that ore Cooper was biſhop, one Horn was biſhop o 
3 rant dener l inton, by whoſe death the * came iuto the pon rv 
— — of hands; and this copyhold, during the time that the temporali- 
teiba in tim dies were in the queen's hands, eſcheated, and the queen granted 
who made (te it to the klaintif in fee, by force whereof he put in his bcaſts; 
Laſt grant, tus and traverſetli the grant by Cooper, &c. The queſtion was, Whe 
pitt mold ther this traverſe were good or not? 


Ante, 20. 288. firſt the / held clearly, that the grant by the quee'1 of the copyhold 
Dyer, 312. is not any confeſſing and avoiding; becauſe he doth not confets 


Jones, 40. the ſeiſin, and grant by copy; but if he had confeſſed that the 
— Ray. 237. biſhop had entered, and granted it by copy, then there needed not 


Com. Dig. 2 traverſe. So where one juitifies by leaſe from J. 5. the plain- 
1 's- uf ſaith that J. S. infeoffed him before, it is not good without 


traverſe ; or to ſay, that the ſaid 7. S. after the feoffment entered 
and difſeiſed him, and made the leaſe, and afterwards re-entered ; 
ſo thereby he confeſſeth, and avoideth the leaſe alledged. Where- 


fore it was ruled accordingly. 


Eaſter 1 erm, 


42 Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Fuſtice. 
Thomas Walmſley, E/q. 


Join Glanvile, E. Juſtices. 
; George Kingimil, E. 
Las x. Huilh againſt Philips. 2 
15 AIT QUERELA. And ſhews, that he was obliged in 4 
A with a ce- ftatute merchant of 6ool. to the defendant, to the uſe of one 


$--fance on Payment to B. a tender to B. will avoid the penalty; but not if B, had beena mere Rranger- 
C:o. Jac. 13. Yelv. 38. 5. Bac. Abr. 11, 12. 1, Wood's Con. 316, 


it was cepit in the fingular number, it was ruled, that the india. 


eſcheated was good, and that this traverſe ought to be, for there 
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Eaſter Term, 42. Eliz. In C. B. 755 


Fon Buſh ; and that a defeaſance was made thereupon, that if he Hur 

id ſuch ſums, at ſuch days, to John Buyh, that the ſtatute ſhould axaiſt 
void: and ſhews, that at every of the days and places he was — 
atus to pay the ſaid ſums, et oltulit them, and ho ſaid Fobn 

Buſh was not there to receive them. The defendant pleaded, 

that at ſuch a day Job Buſh was at the place where, &c. and de- 

manded the ſum, and neither the plaintiff nor any for ham were 

there for to pay it, Assa e that the plaintiff ut the ſaid 

ſum at the ſaid day, &c. Ay thereupon the plaintiff demurred. 

It was moved for the defenJant, that upon this matter an ayd:ta 

querela lies not; for 7 Buſh is a ſtranger to the ſtatute ; and 

although he tendered to a ſtranger, who refuſed, yet the reconu- 

ſance is forfeited ; for it is t his peril to procure the ſtranger to 

accept it, when the act is to be done to a ſtranger. 


Tux Covxr held, that he tender was a ſufficient performance, Co. Lie. 283. b. 
the defeaſance of the ſtature being made to the uſe of John Buybh ; | 
* but if he had been a mere ſtranger, and was not to have any be- 
nefit thereof, it ſhould be otherwiſe : and therefore GLANVILE 
faid, that, it was adjudged in Carne v. Savery, that where one was 
obliged to another man, to the uſe of a third perſon, to deliver a 
cheſt to the ſaid third perſon, who refufed to receive it upon the 
tender at the day, that the obligation was ſaved, becauſe the obli- "We. 
gation was to the uſe of the third perſon ; for he ſhall not take 
advantage of his own att. k 
SECONDLY, It was alledged. that this declaration was not Ples of render, 
good, for that it is therein ſiu;miſed, that John Bu/3 was not ie is offen- 
there to receive it, and he doth not ſay, nor any for him; for — og 
if any other was there to receive it for kim, it ought to have a the place to 
been paid unto him. — And of that opinion was GLANYILE, that receive, without 
for this cauſe the declaration was not gocd.—But ALL THE fy rg a. 
orurx JUSTICES held it to be well enoagh : for it ſhall be in-/ 
tended that neither he, nor any other by him layfully authorized, rer EY 
was there to receive it; for if ſo, it had bcen as if he himſelf had 3, 8 
been there ; and ſo it ſhall be intended upon the pleading. 12. Mod. 531. 


Tump, It was held, that the traverſe was not good; for there There cannot be 
being an exprels affirmative before, 9 paratus fuit, et obtulit, c. 2 waverſe, after 
and nan obtulit being an, expreſs negative, there ſhall not be any 9" **p**1s affir. 
traverſe ; for when A Matter is expreſly pleaded in the affirmative, * — 
which is expreſſ led by the other party in the negative, there g g 
a traverſe is need! uſe there is a ſafiicicnt iſſue joined, as Ceo, fac. 17 
30. Hen. 6. pl. 15. is. Whereſore it was adjudged for the plaintiff. 1. $acad. 183. 

1. lod, Rep. 72. Douglas, 430. 5. Com. Dig. 144 


Cotton againſt Sir Gervaſe Cliſton. Carn 2, 


JEBT upon an obligation.—l1t was held, that where an obliga- How e render 
tion is made, and afterwards a detcaſance is made thereof, if may be pleated. 
he pays a lefſer ſum, &c. there, if he pleads the defeaſance and the e 623. 
tender of the leſſer ſum, he need not to ſay tout temps prift ; for by Co. Lit. 207, 
the tender he was diſcharged of all. But otherwiſe it is of an obli- 9. C0. 29. b. 


i 1 iti 2. Savnd, 48. 
gation with a condition to pay a leſſer ſum. — — 


1. Bac. Abr. 436, B. R. . 223. 
Bret | 
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785 Eaſter Term, 42. Eliz. In C. B. 


ce . Bret againſt J. S. and his Wife. | 
A father agrees A SSUMPSTT. The cafe was, That J/i/lliam Dracot, firſt huf. 
mend — band to the feme, ſent his ſon to table with the plaintiff for 
board, and dies tliree years, and agreed to give unto him for every year 81. and 
within the year, died within the year. The feme, during her widowhood, in 
His widow pro- conſideration of her natural affection to the ſon, and in con. 
wifes to pay El. ſideration that the ſon ſhould continue during the reſidue of the 


for the * - . . » f . b 
ads abt it time with the plaintiff, promiſed to the plaintrff ro pay unto him 


2-year for the Ol. 138. 4d. for the 8 the ſon for the time paſt, and 81. for 


future board. every year after that he ſhould continue there with the plaintiff: 
She takes a ſe- afterwards ſhe married the defendant, and the plaintiff brought his 
1 action as well for the bl. 138. 4d. as for the tabſing for the two years 
bn following. W ved, that this action! i 
eaſe will ke for following ARBERTON moved, action lay not. Firſt 
#beſe ſums againſt Becauſe it was an entire contract by her firſt huſband for the en- 
the huſband. tire — which cannot be apportioned.—Secondly, Becauſe na- 
Com. Dig. 538. tura 
guid pro quo.—Thirdly, That this is a contract, for which action 
of debt lies, and not this action.ä— But ALL THE Cour held, 
that it well lay. For as to the firſt, it is well apportionable ; be- 
cauſe it being for tabling, which he had taken, there ought to be 
a recompence, although he departed within the year, or that tlie 
contractor died within the year. Lo the /econd they agreed, that 
natural affe&ion of itſelf is not a ſufficient confideration to ground 
an a/umr/it ; for although it be ſufficient to raiſe an uſe, yet it is 
not — to ground an action, without an expreſs quid pro 
(rod. 302. . quo (a). But it is here good, becauſe it is not only in conſidera- 
2-Roll. Ab. 783. tion of affect ion, but that her fon ſhould afterwards continue at 
Carth. 139. his table, which is good as well for the money due before, as for 
& Co. 93-2 What ſhould afterwards become due. And 2s to the third, true it 
is, that if the contract had been only for the tabling afterwards, 
then debt would have lain, and not this action; but in regard it is 
conjoined with another thing, for which he could not have an ac- 
tion of debt (as it is here for this 61. 13s. 4d.), an action upon the 
caſe lies for all (as debt with other things may be put into an ar- 
bitrament). Wherefore it was adjudged for the plaintiff. 


Carr A. Humphrey againſt Harneage. 
Michaelmas Term, 40. Eliz. Kell 2605. 
Execution on a A VDITA QUERELA, to avoid the execution upon a ſtatute, 
Kature may be Wherein is ſuzmiſed, That I. Humphrey, the conuſor (his 
dilcharged by father), was ſeiſed of divers lands in fee, and levied a fine of them 


it the conuſee to the uſe of himſelf for life; and after part of them to the plaintiff 


has accepted in tail, and of the refidue to the conuſce in fee, and died : and be- 
part of the land. cauſe the conuſee afterwards ſued execution, he brought this a 
Plowd. 72. wertla.—And, upon demurrer, it was adjudged that this purchaſe 
8 in this manner was a ſufficient diſcharge of the ſtatute : but the 
3 "4 demurrer was upon the pleading in default of a traverſe ; which 
Oilb. Ex. 138, adjudged not to be material. 


139. | 


* Cart g. Willoughby again/? Brook. 

Michaelmos Term, 41. C42. Elix. Roll 1504. 
. wwe MET T upon an obligation, conditioned, WHERE As Edward 
1 fois in „ Iilloughby hath before this time commenced divers ſuits 
. R.” the © in the court called the king's bench at Aeſiminſter againſt IIA. 
obligor is eftop - 


co pleag there are no ſuits there. Ante, 362. Poſt. 7639, 1. Roll. Ab. 408. 372. Dyer, 196, 
Allen, 52. 1, Ion. 156. Strange, 619, Cowp. $97- 2. Term Rep, 171. 


affection is not ſufficient to ground an afſump/it without 


Faſter Term, 42. Eliz In C. B. 3 


am Hutehinſan; if the ſaid Milliam Hutchinſon ſhall without de- Wi- rovers: 
« Jay, by his lawful attorney, appear and make anſwer to all ac- — 
« tions and declarations commenced againſt him, that then, &c.“ N 
The defendant pleaded, that peſſea, viz. ſuch a day, William Hut- 
chinſon appeared, et paratus fuit reſpondere, &c. but there were not 
then any actions there depending. It was thereupon demurred.— 
And ALL THE Cour held it to bean ill plea ; for the obligation 
eſtops him from ſaying, that there were not any actions there de- 
nding : as if a man be obliged to perform the covenants in an 
indenture on his part to be performed, it is not any plea to ſa 
there were not any covenants therein on his part to be performed. 
Vide 3. Eliz. Dyer, 196. & 279. Wherefore it was adjudged for 
the ohaintiff, f 


Thornhil and Adams againft King and his Wife. Car C. 
Michaelmas Term, 41. & 42. Eliz; Rell 1901. 

DEBT upon an obligation, conditioned' for the performance of g, cee 

covenants in an indenture of trafſe ; whereof one was, that that neither tte 
« the leſſee, his executors or aſſigns, nor any other who ſhall leſſee nor his a- 
* come to have the eſtate or intereſt in the term, or any part —_— 4 
« thereof, ſhall not alien their eſtate without licence of the leſſor, + 3 
* but only to his wife or children.“ The leflee deviſes it to his wife; be 4. 
wife, and makes her his executrix, who enters therein as legatee, viſes the tera to 
and takes King the defendant to huſband. They alien the eſtate. bis wife, who 
The leffor brings debt upon the bond. They pleaded, that they had —— 
not aliened centra formam conventionis. The plaintiff thews the alien- it. This — 
ation aboveſaid.— And thereupon it was demurred: and held by breach of the 
ANDERSON, GLANVILE, and KINGSMIL, that the covenant is covenant. 
broken, for the feme is reſtrained from aliening, by expreſs words de poft. 315. 
thereof, as well as the leſſee himſelf ; for it extends to the leſſee, 1- Wood's Can, 
and his aſſigns; and ſhe is aſſignee: ſo although there was once an 318. 431. 
alienatjon by licence, yet that aſſignee cannot alien without licence. 142. 
—WALMSLEY doubted thereof; becauſe the words are, ** that Douyl. 57. 134. 
the leſſee or aſſignee ſhould not alien but to his wife or chil- 
« Jren;” and the wife is not within thoſe words, for the cannot 
alien to herſelf ; fo ſhe is notantended to be within them. But he 
ſaid, it had been adjudged here, that where a condition within a 
| leaſe was, © that neither he nor his aſſigns ſhould alien without 
* licence,” the leſſee died inteſtate, the adminiſtrator was bound 


by this condition. Jide Dyer, 152. pl. 7. and 4. Co. 120. 


Holt againſt Liſter. | Cast 7. 


TENANT for life, remainder for life. He in remainder for life Forfeiture. 

reciting that he had the eſtate in fee, levies a tine fur conuſance Ante, 657. 
de droit come ceo, & . The gonuſee brings a quid juris clamat. The te- S. c. Owen, 146. 
nant for life made default, whereby he was adjudged to attorn, which Co. Lit. 252. a. 
afterwards he did. The queſtion was, Whether both their eſtates uy * 
were forfeited ? the que by the fine, the other by the attornment R. a6, ' 
thereupon.—And ALL THE CouRT agreed, that the firſt eſtate was 1. Wood's CoA 
not forfeited, becauſe the attornment was by compulſion of the Court, 80, 81. 
upon his default of appearance, and not upon his mere motion, Term Reps 
And WALMSLEY and KIixGsM1L held, that the ſecond eftate is *7* 
not torteited by this fine; becauſe the fine ig not any diſcontinu- 
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Eaſter Term, 42. Eliz. In C. B. 


Herr ance; and nothing paſſed thereby but what he might lawfully paſs.— 

t But ANDERSON and GLANVILE e contra : Becauſe the forfeiture 15 
erz. not only where there is a diſcontinuance, but where he doth act in 
z court of record, whereby his will may appear to diſinherit him 
in reverſion ; as where he prays in aid of a ſtranger, or in waſte 


Co. Lit. 252-2. brought by a ſtranger, he pleads nul waſ? fait, and fo admits the re- 
verſion in him. V | 
barn. © Johnſon againſt Morgan. | 


S If debt will DEBT upon a bill, which was by theſe words: ge it known, 
be upon an = * &c. that I, Huliam Morgan, do acknowledge myſelf to be 
ome, indebted to J. Jahnſon for all fuch ſums of money as H. D. my 
the debt of ar. © brother-in-law, did owe the ſaid J. Jobnſon; and avers in fact, 
cher where the that then H. D. owed unto him 451. &c.—W ALMSLEY and KIxds- 
furs is unecr= MIL held it to he a good bill, and the action well grounded there- 
os t beat upon, with this averment; for it is thereby reduced to a cer- 
erna. tainty: and although it be uncertain in the words of the bill, yet 
| when it may be reduced to a certainfy, it is well enough. —Ax- 
45 Jenes, 154. DERSON and GLANVILE 2 contra ; becauſe it ought to be certain 
Fort. * what, and to whom he owed it. And here to ſay, that he ard 
2. Com. Big. 68. that which his brither-m-law owed, is void; for he cannot be in- 
2.5trange, 1089. debted for his brother's debts ; for the debts of his brother are not 
| thereby diſcharged notwithſtanding. But W ALMsLEY faid, that 

the words tant amount, that he is indebted in ſuch a ſum as bis 

brother- in- law owed; and yet thereby the debt of his brother is 

not determined. And the like caſe was adjudged in this court 


Eaſter Term, 29. Eliz. Wherefore, &c. Atjournatur. 
ng Bretton againſt Prat. 
Hilary Term, 42. Eliz. Roll 408. 
An award of a DEBT upon an obligation, conditioned for theperformance of the 
: award of J. S. to be made, &c. The defendant pleaded un- 
— 22 arbitrium. The plaintiff ſhews, that ſuch an award was 
— wg made, that he ſhould make an eſtate of ſuch lands to the plaintiff 


== W# eſtate, and ought to be performed: but becauſe there was not any 


Teen. 34. made, and which is iſſuabſe, it was adjudged againſt the plaintiff 


* C * . * - 
A bp 31. upon general demurrer ; for it is matter of ſubſtance. 
3. Wood's Con, 80. 1. Salk, 74, ; . 
"PM Ford againft Rider, 


A miſprifion in DOVER: After verdict for the plaintiff, it was moved in ar- 
the return of the reſt of judgment, that the venire — by the roll was awarded 
venire facias is returnable 15. Paſch. but the writ itſelf was made returnable 15. Trin. 
3 and ſo no venire facias warranted by the roll; and that it was not 
88 aided by the 18. Eliz. c. 14.— But ALL TUI Cour held it to 
be within the ſtatute; and that for ſuch a miſpriſion judgment 
ſhould not be ſtayed after a verdict. x 
= See 16. & 17, Car. 2, c. 8. and 4. & 5, Arn. c. 16. 
C431 11. Tiſdale's Caſe. | 


— A SSUMPSIT. The caſe was, That Tard. adminiſtrator, had 
diſcharge a <4 judgment againſt him for a debt of the inteſtate's, and promif- 


3 ed to the recoverer thereof, in conſideration that he wbuld forbeat 


cbaelmat. in conſideration that the plaintiff would forbear execution until Cra, Mick. an a anf wil. , 


he after Mich, and before OZabis Mich, Ant, 19. 149, 
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Eaſter Term, 42. Eliz. In C. B. 750 


to ſue execution againſt him until Oaubis Mich. that he would pay Trowatz's 
unto him the ſum recovered at Michaclmas ; and at Micbaclmas hie C. 
failed of payment ; and after and before Oftub. Mich. he brought Cope Jon, add. 
an afſump/it. And this matter being ſhewn to the Court, it Was 12. 504, 
moved, Firſt, Ihat this conſideration is not ſufficient to maintain co. 138. 
the action; for the forbearance betwixt Michaelmas and Octab. 

Mich. is void, —T Hg Cour held it to be well enough; for it 

part of the conſideration be good, it ſufficeth : and he ought to al- 

edge performance of that part of the conſideration which is ma- 

terial and valuable. But where a conſideration conſiſts of two or 

three parts, and every one of them is valuable, there of neceſſity he 

ought to thew performance of every part thereof. They alſo held, 

that the conſideration to forbear to ſue execution tor a time cer- 

tain was good cauſe to ground that action. But it hath been 

adjudged, that a conſideration to forbear paululum temports is void. 

tor it is not certain; and paululum tempus 18 not temports pars. And 

the ſuit after Michaelmas, before Ottabis, was well, becaule the a/- 

ſumpfit was not performed by the non-payment at Adichaclnas, 

But of that was the greateſt doubt. 


Biſcop againſt White, Cat u. 
Michaelmas Term, 41. & 42. Elia. Rell 408. 8 


Alt was thereupon demurred ; and adjudged to be an ill bar, be- 9 


been juſtifiable. Wherefore it was adjudged for the plaintiff, Foſter, 316. 
See the caſe of Lee v. Ganſell, Cowper, t. where it is de:<rmined that a bailiff in execution of meſue proceſs 
may break open the door of a lodger, having firit gained peaceable entrance at the outer doo of thehoviſa, 


Sir George Moor and Francis Brown againſt Onſlow. Car 15. 
Hilary Term, 41. Ez. RCI 15 58. 


PARTITION. The writ was general upon the gr. Een. 8. c. 1. A gener writ 
that they did hold in/imu!, et pro indivi/. maneriunt de D. it terras, Y Jomatenarts 

ct viſum franci plegit in D.; and that the defendant denied partition SO boa 
contra formam ſlatuti, &c. The declaration was according to tie on 31. Ila. 8. 
writ; and that the plaintiffs held to them and their heirs the one e. :.j3 ſutticient 
motety ; and to the defendant and his heirs pertained the other without reciting 
moiety, The defendant pleaded, g/ non tenuit inſimul pront, Wc, 1 = 1 
The jury found a ſpecial verdict, that the plaintiffs held in fee; ide 
and that the defendant was tenant in tail, remainder to his right nue fuel. 
heirs of the other moiety. E. A, &c.—It was moved, FirsT, That Ante, 743- 
this general wrjt was not good; for it ought to have been a writ , Lot. 1018. 
. founded according to the caſe: for ſo the ſtatute appoints, 3. Leon. 231, 

at every one ſhall have his writ according to his caſe, to be 3-Bac-Ab. 212, 
framed by the clerks of the chancery.—Andof that opinion was AN- Sol. 3% 
DERSON, that for this cauſe the writ was not good. But ALL THE ERS 5, 
PTHER JusTICES held, that this general writ was good; 2 the 2. l. Reg. 1133. 
wn" 4 | at uto 
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760 = Term, 42. Eliz, In C. B. 


zu Grone ſtatute doth not preſcribe a form, but leaves it to the clerks of th 

Moon and ch iled this wr = 
Franers chancery to be framed ; and they have deviſed this writ upon this 
Bnown ſtatute 2 adding only theſe words, ** contra formam flatuti,” 
- agans® Which ſhews it to be grounded upon the ſtatute. And it hath been 
Oxs.ow, the uſual practice ever ſince that ſtatute, that ſuch writs between 
1 jointenants and tenants in common of an inheritance have been al- 
7 lowed; but a writ founded upon the 32. Hen. 8. c. 1. betwixt joint- 
tenants and tenants in common of a particular eſtate, ought to be 
ſpecial, ſhewing their particular eſtates. Wherefore it was ruled 

accordingly that the writ was good. 
A writ of par- SECONDLY, Exception was taken, Becauſe partition was de- 
TY de- manded of © the view of Franckfield,” which is not ſeverable.—But 
— it was holden to be well enough; for although it be not ſeverable 
frankpledge to- by itielf, as ANDERSON and GLANVILE held (but WALMuSt-EV and 
g-rher with the KIT OGS ITIL A cent g), yet the profits thereof may be divided; or it may 
Bands. be divided, that the one ſhall have it at one time, and the other 
at another time: yet being demanded to have partition thereof 
with the manor and other things, it well hes ; for it may be en- 
tirely allotted to the one, and land in recompence thereof allotted 

to the other. 


| writ of pe- THIRDLY, Becauſe this declaration ſuppoſeth that they held 


tirion ſhall abate jointly in fee; whereas it is found by the verdict that the defen- 
——— dant held in tail, and ſo the eſtate miſtaken.— TE Covar held it 
of is toil. to be ill; for although the one necded not to take conuſance of 
Ante, 64, 74 the other's eſtate, yet when he will take upon him the knowledge 
Dyer, 79- thereof, and miſtakes it, he fails, and his writ thall abate. 
2-Bl.Rep.11 34s 
Fexire facias FovRTHLY, Becauſe the venire facias is awarded de vicineto ma- 
miſawarded, meriz de D. where it ought to have been alſo from the vill. —And, 
for this cauſe, it was holden to be ill. But the parties compounded, 
See 8. & 9. Will. 3. c. 31. and 3. & 4, Ann. c. 18. by which proceedings on a writ of 
partition are regulated. 
C422 14. Oſbourn againſt Eden. 
Trinity Term, 41. Elix. Rcll 1322. 


* A SSUMPSIT. Upon retaining him to be his ſolicitor for tlig 
— proſccution, and defending his law-cauſes, he promiſed to 
wpon a general give unto him fo much, &. The defendant thereupon demurred, 
retainer. uppoſing it to have been unlawful. And it was adjudged for the 
Ame, 459 plaintiff, that the action was maintainable; and in Trinity Term, 


— — 160. 22. Eliz. Roll 1210. the like caſe was adjudged accordingly. 


1. Roll. Ab. 37, Jones, 208, 1. Com. Dig. 453. 


Ca 1, Wolley againſt Moſely. 
Faſter Term, 42. Eliz.—In the Exchequer Chamber. 
Michaelmas Term, 40. © 41. Elia. Roll 592. and Eafter Term, 41.6liz, Roll, 


It a writ of en- ERROR of a judgment in the queen's bench given on a demur- 
quiry be award- IL rer in an afſumpfit.—THE FIR sT ERROR aſſigned by TAx- 
— — FIELD was, that the writ of rnquiry.or damages was awarded by the 
tres Tris. and it roll returnable die Mart:s 225 tres Trinit. and the writ was return- 
js made return- able die Mercurii peſt tres Trinit, and the writ was returned ſerved, 
able die Merczrii and the inquiſition taken 26th June, which was die Mart: poſt tres 


22 * Trin. ; ſo the writ varied from the roll, and therefore the judgment 
ed by the roll. Ante, 468. 677. Poſt. 767. 820. Moor, 656, 911, Andr. 77. 362, B. R. H. 314 
Cro, Car, 3% Lit. Rep. $4» Cro. Jac. 64. 3˙ Pag. Ab. 273. . Ld, Raym, 1059. pn, 
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erroneous. But it was thereto ſaid, that it was the default of the worrre 
clerk to award it returnable upon another day, variant from the roll, againſt 
which is the warrant thereof; and therefore prayed that it might Moser. 
be amended. As to the caſe in Dyer, 211. where an exigent was | 
awarded by the roll returnable OA. Mich. and the writ was return- , 
able menſe Mich. which was ruled, that it could not be amended ; it 
was thereto anſwered, that the reaſon thereof was, becauſe it was in 
caſe of an outlawry not amendable ; as alſo becauſe the fifth county 
was held between O#. Mich. et menſe Mich, which the writ could 
not warrant if it ſhould have been amended, and therefore it 
could not be amended. And as to the Year Book of 2. Rich. 3. 
pl. 11. where a, diftringas juratorum was awarded by the roll, re- 
turnable 3. Paſche, and the writ was returned 15. Paſchæ, and at 
the day, by the writ, the party and jury appeared, and verdi& and 
judgment was for the plaintiff, and thereupon error brought, and 
ruled to be ill, and not amendable; it was anſwered, that the rea- 
ſon thereof was, becauſe if there ſhould have been any àmend- 
ment, it ſhould have been of the writ by the roll, and tiot of the 
roll by the writ ; and if there the writ ſhould have been amended, 
then the verdict which was taken 15. Paſcha had been with- 
out warrant, and none of the partics had day of appearance at 
the ſaid day. Wherefore, &c. | 
But againſt thoſe books, the q. Edw. 4. pl. 15. was urged, where 
a writ of habeas corpus with nift prius was awarded by the roll re- 
turnable 15. Mich. and the writ was returnable menſe Mich. and 
at the day in the country the Juſtices took the inqueſt : and at , 
the day in banco, this matter was moved in arreſt of judgment, 
and ruled that the writ ſhould be amended by the roll; tor the 
inqueſt was well taken at the day in the country, and the amend- 
ment is not prejudicial to any, and it is well warranted by the 
roll. A precedent alſo was ſhewn Eafter Term, 30. Elia. Roll 392. 
in the queen's bench, between Jeff and Wilſon, where in covenant 
the judgment was upon non ſum informatus : the writ of inquiry of 
damages was awarded by the roll returnable 15. Paſche, and the 
writ was there returnable men/e Paſche, and the inquiſition was | 
| faken before 15. Paſche ; and being returned, the plaintiff had | 
judgment in the common pleas, where the action was brought: | 1 
and error thereof being brought, and this matter aſſigned for error. 
and after good deliberation, it was awarded that the writ ſhould | 
be amended by the roll, and the judgment was affirmed, : | | 
Afterwards ALL THpg Justicts AND BARONs, upon view of 
this record, and conſideration of the books, held that it was | 
2mendable, and ſo awarded that the writ ſhould be amended. / de | 
4b. Ed:v. 3. pl. 1. 9. 11. Hen. 6. pl. 11. 


A SECOND ERROR aſſigned was, That although this writ 4 writ of in« 
ſhould be amended, it then appears it was not well ſerved ; for the —— * | 
e was taken the ſame day it was returnable by the roll. te day — 
and fo too late; for it is the day of the returning of his writ, and return. 1 
not of executing it. | Ante, 180. 468, 

But ALL TuE jusriers AND BARkOxs held, that it might well 1. Roll. 468. 

executed the ſame day of the return ; for it is ſufficient if he 

bath it in court the ſame day to return it. Wherefore the judg- 
ment was affirmed. Jide 31. Hen. 6. pl. 13. 33. Hen. 6. $7.45: 
eko. EL IZ. PART 11. Eee ood- 


— — 
—— —— — — — — — 


762 | Eafter Term, 42. Eliz. In C. S. 


| altofthem, Over to the next Term, and then adjudged for the * 


J. Leon. 177. 


Carr 2. Woodyard again Dannock and Trundle, 

Trinity Term, 40. Eliz. Roll 833. 
Penixt, DET open an obligation of fix hundred pounds, dated gr; 
September, 37. Eliz. conditioned, that if he were ſeiſed in his 
demeſne as of fee, the day of the obligation made, of ſuch copyhold 
lands in Sybten-Docting, and if the ſaid lands be diſcharged of all 
incumbrances made by him, except the eſtate and title of jointure 
of his wife Elizabeth, that then the obligation ſhould be void. The 
breach is aſſigned in 44c, that the deferrdant, before the obligation 
made, had ſurrendered thoſe lands apud Syb:m preditt. to the uſe 
of Elizabeth his wife for life. The defendant pleaded, that he did 


not ſurrender it meds et forma, The plaintiff ſar-rejoins, qui 


n riduidi opus SY8tar-Dickine, made 4 form, ON, and Chet 


upon a vere fare was awarded to Sybton, and tried for the plan- 
tiff, and judgment accordingly, Error was now thereof brought 
And ru Fixsr Enron affigned was, Becauſe fle venir fur 
1s from Sybton, where 1t-ought to have been from Sybton-Duckuy 


lu Co lk the Gur-rcjoindes; which makes the ie, 


But Thx: [vs74ers 450 Banons held, tat n regard the fur 


tender is alledged in the replication to be at $ybt4n, and the te- 
_  Joinder agreeth therewith, the iſſue is thereupon, and the naming 
of Syhton-Docking in the ſur-rejoinder is but ſurpluſage, and ſhall 
be well amended. Whereupon it was awerded, that Dorking in 
the ſur- rejoindet ſhould be ftruck out, and they were ready to have 
affirmed the judgment. | 
Breach of eo- ANOCTUuER ERROR was aſſigred in the matter, that there was 
— not any breach aſſigned; for the ſurrender to the aſe of Elizabeth 
Ante, 44% his wife is excepted, and ſo no breach. — But it was moved by 
Hove ro, that this exception doth not extend to the fitſt 
clauſe, but only to the diſcharging from incumbrances. 
Tux Cour held. that it extended to both, and ſo appears to 
de the intention of the parties. Wnerefote the judgment wat 
reverſed. | | 
Cam 3. VGBreen agaixft Charnock and Starncl. 
Trinity Term, 40. Eliz. Roll 1127, 


In perſonal ac- "FP RESPASS clauſim fregit. They imparl, and at the day Sam 


fions,ancils pro- did not appear, whereupon a nibil dicit was entered againſt 
#1ct againit one him. Charnock pleaded in bar, and thereupon the plaintiff r- 
de a diſcharge ts plied; and demurrer joined upon the replication, and = 814 

va" 
©o. Lit. 139. a. at the ſame Term a nalle proſequi was entered againſt Starnel, and 3 
Fro. Jac. 212- writ of inquiry of damages awarded againſt Charnock, and upon te- 
D.lit. 78. turn thereof adjudged againſt him. And thereupon they brougit 
4. Salk. 455, Efror. Theerror aſſigned was, Becauſe this alle profequi is againſt one, 
Ld; Ray. 650. Where judgment is entered againſt hoth, being that retraxit again! 


. Ce. 88. b. the one is as ſtrong as a releaſe to the one, the which being to ont 


— vide 1. Wil. of the defendants, is a good diſcharge for b oth, an 9 then this jude- 
Dougl. 169. is ment againſt Charnock is erroneous. —And cf that opinion ven 


_ ALL THE ſusTICES AND BAkoxns. Wherefore it was reverted. 


Proceſs difcon- BUT NoTr. I heard of another reaſon of the reverſal of this 
tinucd againſt judgment, 24. Becauſe there was not any judgment entered agaiti 
one defendant is Starnel for his non-pleading, nor day given, and fo a diſcontino- 


3 ance of the ſuit. And the nelle proſcgui againſt him came too late; 


1. Noll. Ab. 488. and the diſcontinuance againſt one was a diſcontinuance 28 


5- Co. Dig 182. both, and of tte entire ſuit. Therefore, &c. 
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42. Eliz. In the Queen's Bench. 
Sir John Popham, Knt. Chief Juſtice. 
Sir Francis Gawdy, Knt. 
Sir John Clench, Kut. 5 Juſtices. 
Sir Edward Fenner, Nut. 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Z 


ge 905 mpſon and Others 
Hilary Term, 42. Elix, Roll 158, 


CTION OF TROVER. Upon demurrer the caſe was 


The plaintiff being owner of the retory of Eumphen, n — 


thecounty of Nthumberland, brought is dtn of (COVE, rte, in ont 
o1 lads of beat in Hl ta, being the tithes of the relory ſet ud 


out from the nine parts. The defendant pleaded, that Harlow wits * _ 22 
a member of the magor of Priaboe, both which are within parſen, in fag 
the pariſh of Evingham, and conveys the manor to the Earl of tation of all 
Northumberland; and preſcribes that the Earl of Northumberland, tithes within 
and all thoſe whoſe eſtate he had in the ſame manor, from time 9 
whereof, &c. had paid to the parſon of uingbam fix pounds an- part of all oc 
nually, in ſatisfaction of all tithes within the ſame manor ; and withio the 


further, that the ſaid Evingebam, and all thoſe whoſe, &c. had uſed manor. 


CI . 


to have, in reſpect of the ſaid ſix pounds, the tenth part of all the Ante, 39 


corn within the ſaid manor ; and fo theſe tithes within the faid 


manor, being ſevered from the nine parts, he took by title under 3. O. #5: 


X 11. Co. 13. 
the ſaid earl. Hob. 296. 


It was thereupon demurred, and argued for the plaintiff, that 1. Saund, 2444 
this was not any plca; for a layman is not capable of tithes, and 
therefore no continuance of time can give him any title to that 


whereof he is not capable: for by the antient courſe of our law, 


he cannot ſue for them : and the civil law did not permit a lay- 
man to ſue for them there, and ſo he had not any remedy, and 
therefore not any right, There is not anyalſo who can preſcribe in 
a thing in groſs per que tate, and here he preſcribes as for a thing 
in groſs: and he cannot preſcribe as to a thing appurtenant to 
a manor, for a ſpiritual thing cannot be appendant to a temporal; 
and for that purpoſe cited a caſe to be ruled in this court betwixt 
Shirwood and Wickcoms, 36. Els. ' 

Tux Covxr, upon the firſt motion, reſolved to the contrary, 
that it is a good preſcription ; for when the lord hath uſed, from 
ume whereof, &c. to pay this ſum, &c. and in reſpect thereof to 
have all the tithes within his manor, it ſhall be intended, that at the 
beginning the lord had all in his hands, and then might preſcribe 
to pay a ſum in diſcharge of all the tithes within\the manor ; and 
when he gave the tenancies to hold of him, and always afterwards 
uſed to have the tithes of thoſe lands and tenements, it is a very 
reaſonable preſcription : for now he hath no more than what he 
had before, for he had them before by tetainer, agd now he takes 
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Ants, 93. 
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pier the tithes themſelves:—And Gawny faid, It may be, that the par- 
65 wp ſon before time of memory granted thoſe tithes to the lord of the 
Otuens, Manor, rendering rent; which was confirmed by the patron and 
ordinary; and this being before time of memory, may well be ſo 
intended: quod POPHAM canceſſit, and ſaid, that that was the prin- 
(o) Hilary, Cipal reaſon of the judgment in Pigot v. Hearn (a). And they 
40. Elia. ſaid, that in this caſe the lord might have good remedy at the 
ants 5/9 common law, or in the ſpiritual court; wherefore they intended 
to have adjudged it for the defendant. 
In erer, if the Bor then exception was taken to the pleading, that the conver. 
— 0 ſion was tar 10th September, and the defendant faith, that he 
time previous to found them the 20th September, and converted them the 10th of 
the finding, it is September, which is repugnant in itſelf; and which the Court 
3 - held incurable, 
erg 3. . 
; Grygg againſt Moyles. 
£ H larr Term, 42. Elize Roll 118. 
Bre:.ch of co- FJFECT IONE FIRMA. Upon a ſpecial verdict the caſe was 
VERN. N , 
One let lands tor years, rendering 50s. rent per annum, at the 
four feaſts, viz. Michaelmas, Sc. PROv Iso, That if the rent be at- 
rear by the ſpace of a year after the day of payment, it being law- 
fully demanded, and no diftreſs to be found there per tolum tem pus 
redi. he might re-ertter. The rent was arrear for a year; the 
jury found a demand, and that there was not any diſtreſs on the laft 
Gay of the year upon the premiſes, and that the leſſor entered, and 
let to the plaintiff: Whether the leſſor's entry was lawful? was tlie 
queſtion. — And without argument Tit: CovkT reſolved for the 
defendant, that the condition is not broken, if there be a diftrels 
there at any time of the year; for per totum tempus prædict. ſhall 
be taken for any part of the vear; and a condition ſhall be taken 
moſt favourably for the leſſee: but here the words are plain, 
W herefore it was adjudged for the defendant. 


Wood againſt Reignold. 
Faſter Term, 41. Ea. Roll 370. 


& man, in ein- FEJECT TONE FIRMA of a leaſe of Lady Ruſſel; the wife of 
ſideration of Sir J. Ruſjel. Upon a ſpecial verdict the cafe was, Sir J 
marriage, cove: Rust“ ſeiſed of the land in fee, 15th May, 15. Eliz. by indentute 
ee _— covenanted with Kap Sheldon, in conſideration of a marriage to be 
ut himſett ang had betwixt him and the ſaid Lady Ruſſel, daughter of Sheldon, to 
bis eite until ſtand ſeiſed to the uſe of himſelf and his heirs until marriage 
marriage, and and after to the uſe of himſelf, and the ſaid Dame Ruſſel, and th: 
after to the uſe ſieirs of his body, with other remainders over; and atterwards in 
of Hanel, December, 16. Eliz. Sir J. Ruſſel let tat land to the defendant for 
mala general, years, to commence after the end of a former term. Afterwards, in 
with-divers re- January, 16. Fliz. the mriage took effect; the firſt term expures; 
mainders over. Si, J. Ruſſel dies; Lady Ruſſel enters, and lets to the plaintiff, who, 
toes . upon entry by the defendant, brings this action. 

* 2 GoDrREY, for the plaintiff, moved, that tliis leaſe could not 
a Ic: for years bar nor deſtroy the contingent uſe or eſtate to the fem, but 
cx the land to that it wonld well rife, for tlie fee whereout the ule is de- 
deter pv alter is ed, continues, and is not touched by this leaſe; as 2 deſcent 
eee Am. ſhall not bind a leaſe, becauſe he may have his leaſe, and not to 

1 be ar term pires, ard the covenanto; dies. Ru, If this ſecond leafe is a revocation aud deſtruction fl 


the contingen uſe. Volt, 827. 2. Bull, Abr. 793. Co Lit. 249 · 


Cavnr 2. 


Car 3. 


Trinity Term, 42. Eliz. In B. R. 3 
the freehold. So 1. Edi. 3. Pl. 5. it is faid, if a termor for years Wos 


f be ouſted by fine of lands in ancient demeſne, he ſhall avoid that by 1 agar} - 
1 drceipt during his term, and no longer; and if a covenantor be POE 
0 bound in a ſtatute after the covenant before marriage, that ſhall Gilb. Uſes, 125, 
1 not be extended upon the eme. And the caſe of Leigh v. Bur tan BA. 84. 
75 (a), in the court of wards, was not againſt this opinion; for there 
e the caſe was, that a man made a feoftment to the uſe of himſelt tor 
d life, remainder to his feme for life, remainder. to his right heirs, 
with a proviſe, that if his ſon interrupted his wife, that it ſhould 
, be to the uſe of his wife and her heirs. The father made a leaſe 
E for years, to begin after his deceaſe; the fon diſturbed the feme ; 
f Whether it now ſhould be to the e iu fee? was the queſtion. And 
t reſolved that itſhould not, by the opinion of the two Chief Juſtices, 
that the uſes ſhould not riſe. But I conceive the reaſon thereof to 
be, in reſpe& that the uſe limited to the right heirs was the 
antient reverſion, and no new eſtate; and there could not be a 
condition annexed thereto. 
S, . . 
10  TaxFiELD, The point is double: Firſt, Whether the leaſe 
- ſhall deſtroy the future uſe? Secondly, If it ſhall not deſtroy it, 
v. whether it ſhall not bind the future uſe ? For it ought to ariſe 
us out of the eſtate which the eovenantor had at the time of the cove- 
ng nant, which eſtate ought to continue without alteration till the 
t time that the uſe ſhall ariſe, which is not here, for this is a term 
nd in reverſion.— To the ſecond, This leaſe, made upon good con- 
lie ſideration, before the uſe did ariſe, ſhall bind it; for the uſe thall 
he not otherwiſe be executed than if it had been at the commou 
els law. And a leaſe made bend fide to one who had not notice 
all thereof, ſhall bind it. 


. Pornam. The ſtatute execntes only uſes in efſe, and not any poſt, 823. 
contingent uſes, until they happen in eſe ; then this uſe was merely 
void until marriage, for there was not any new eſtate in him; and 
if he, after that covenant, had made a feoffment or a gift in tail to 
one who had not any notice thereof, it wauld queſtionleſs never 


of have ariſen. And as at the common law fooffees might deſtroy uſes 
7, in eſſe, ſo now may he out of whole eſtate a future uſe is to be raiſed; 
ate for the frechold is deſtroyed, out of which it ſhould ariſe. And 
be . whether the leaſe for years ſhould altogether deſtroy the ariſing 
to thereof, is not in this caſe material; but clearly, it ſhall bind the 
7 cantingent uſe: and ſo reſolved in Strangewiche's Caſe. And at the 
the common law it is clear, that c a que ſhall not avaid ſuch a leaſe 
in made by the feoffees upon a good conſideration, no more than a 
3! contingent uſe at this day, . 


FExxEx agreed, that if a freehold be conveyed to one upon con- 
fideration, the future uſe ſhall not riſe ; for there is not any per- (5) This cafe 
ſon ſeiſed to that uſe when it ſhould ariſe. But this leaſe will not was moved 
deſtroy nor hinder it; for the fame freehold remains, and the uſe n, 779% 


is —_— to the leaſe, and therefore the leaſe ſhall not diſturb nor — = — 
ind it. 


Polt. 354 


Sed vide, 
2. Roll. Ab. 263. 


— — — 1— 


Crxxen agreed with him for this lat reaſon.— Sed, Gawpy 
vijeme, adi our natur (6), | 
(e) Moor, 742. 703. 

ee 3 Douglas Cro. Jae. 168. 
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Cart 4. Douglas againſt Shank. 
Michaelmas Term, 41. & 42. Eliz. Roll 221, 


toads FJECTIONE FIRMA. The plaintiff declares of a leaſe for 
ejctment, on a years, HABEXDUM d die datus, virtue cujus dimiſſionis he enter. 
leaſe tor years, cd, and was poſſeſſed until ejected by the defendant. The de- 
babrndum: d die fendant pleaded not guilty : and after verdict for the plaintiff, it 
3 Auen, was alledged in arreſt of judgment, that the declaration vas not 
ve entered and gOod, becauſe the time of the entering is not alledged; for if he 
was poſicfed, is entered on the day of the demiſe, he is a diſſeiſor, and the action 
bad aſter ver- not maintainable. 

= 33 TANFIELD and CovexTRY moved, that it was good; for 
commence ty When It is ſaid, virtute cujus dimiſſionis 2 poſſeſſionatus, it cannot 
14: day after the be intended, but that he entered after the beginning of the term; 
4 . and therefore it was ruled in 15. Eliz. in Bracebridge's Caſe, that 
Fon. 873. there needed not any entry at all to be alledged ; but the uſual 
Co. 1.it. 46. b. plcading ſhall be, virtute cujus fuit paſſeſſ and ſo were all the antient 
8. Cc. 93. precedents; for it neceſſarily unplies an entry in due time, other- 
eee SIG wiſe he could not be poſſeſſed virtyte dimiſſionis: for if he entered 
* * before the term began, he is a diſſeiſor; and if after the term 
2. Saik. 2:4, began, he brings an ciectione firme, declaring that he entered be- 
=. Mod. 1%, fore, although he faith virtute ciljus, Wc. it is ill, for it is againſt 
1.9. Ray. 84. tlic expreſs allegation; and ſo it was adjudged here, Clement v. 
2. Bac. Abr. 33 t. Fuller. 


. Will. 176. * 
— lg 449. And of that opinion were PornA and CLEXCH, becauſe the 


2. Will, 165. declaration cannot have any other intendment; and if it were not 


Jougl. 53-iz good at the common law, it is aided by the 18. Eliz. c. 14. being 


rol 189 after verdict, which hath found him guilty, which cannot be if 
.. 523, the plaintiff were not poſſeſſed by virtue of the leaſe. 
See this Gawp and FENNER &# contra; for the ſtrongeſt ſhall be taken 


point very againſt the plaintiff, g. that he entered the day of the leaſe made, 
. and that is not ſupplied by the words virtute cus, &c. 
1 e faid, 2 the 7. Hen. 7. is virtute cujus, or pretextu cijus, 
ers. 422. nec aupet, nec minuit. 
8 Poem and. True it is, where there is any expreſs allegation 
which croſſeth the conclufton. 
Gawpy relied upon C!iford's Caſe, Dyer, 96. which he ſaid is 
all one.—Adjournatur. Vide 1. Hen. 6. pl. 6. 2. Hen. 4. pl. 13. 
a. i hs 6 | | | 
Nor. Trinity Term, 43. Eliz. it was moved again; and it ws 
2. Roll. 466. then reſolved, that tho declaration vas ill for this cauſe ; and ad- 
— judged for the defendant. „„ 
1 | Wortley againſt Herpingham. 
EYE DEBT: The plaintiff being farmer of the rectory of Art- 
” 2 2 Burton in comitat. Ebor. brought debt againſt the defencant 
—_ „ upon the 2. Fw. 6. c. 13. for carrying away his corn, the tithe 
deht for not ſet· Not being ſet out ; and demanded the treble value (a). 1 he defendant 
ürg out ties. pleaded not guiity.—CoOKE, Attarney General, moved, that it v 
Ante, 621. not any iſſue ig this action. — But ALL THE CovkT reſolved, that 
it was well enough ; for it was not for a von- ſnaſonct hut for a mal- 


B. 1 feaſance, wherein the tort is ſuppoſed. And in an action upon the 
tl᷑latute, which prohibits a thing upon which a penalty 15 demand: 


— 


Tits (e) Sce 8. & 9. Kill. 3. c. 11. f. 3. 10 
9 ' ** „ , p 1 


$ + 
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2 the iſſue may be non culp. or non debet, and fo it has been oſten- Won rtr 


JON 1 1 : * aganſt 
times ruled in this court. Wherefore the iſſue was joined FU cu 4.4 
accordingly. 
. . an JV 8 
Dalſton againſt Thorp. Cast be © 


Michaelmas Term, 41. © 42. Eliz. Eborums. 


ERROR of a judgment in the common pleas, in debt upon an Appearance 
eſcape. The error aſſigned vas, For that the original writ e eg 
had not the ſheriff's name to the return thereof, according to the ers in the 
ſtatute of 1%, 12. Ed. 2. and for this cauſe it was moved, writ and pro- 
that it was error, and the judgment reverſable.—But in regard the ch. 
defendant had appeared, aud the plaintiff had counted againſt him Ante, 165. 
upon the record of the recovery, and the defendant had pleaded 1. Will. 4. 
nul tiel record, it was holden not to be material, although the writ Cop. 455.826. 
had not been returned; for he ſhall never take advantage (after 

appearance and pleading) of ſuch 3 miſpriſion, nor of the 
miſ-awarding of meſne proceſs. Wherefore the judgment was 

affirmed. 


Parks againſt Jackſon. Car 7. 


FAROR of a judgment in the queen's bench, in an ezeTione firm@. an entryin ejecb. 
The error athgned, That the plaintiff after verdict, betwixt ment after ver- 
the day of the ni/# prius and the day in barnco, had entered, where-' did, and before 
by his bill was abated. —And it was thereupon demurred : and with- ye omg 
out hearing any argument reſolved, that it could not be aſſigned nt; and 4 vas 
for error; for it proves that the bill is abateable, but it is not rance between 
abated in fait. And although it was alledged, that this being the return of 
meſne between the day of ni privs and the day in bance, ſo as he — er- 8 
had not day to plead, and therefore ſhould affign it for error, TU ;, _ Flix: 
Court notwithſtanding held, that it was not material to aſſign it e. 14. 
for error; for upon ſuch ſurmiſe, which goes only in abatement, Ante, 76r. 
the judgment ſhould not be examined. Deſt. 220. 

A SECOXD ERROR aſſigned was, that the wenire facias was Moor, 696, 
awarded returnable upon the roll die Sabbaihi, poſt quindena Martini, Cowp. 341. 
and the writ itſelf was returnable die Fowis, poſt quindena Martini, 
ſo as it varies from the roll, and is not warranted thereby. 

Wherefore, &c. 

THe Cour held jt to be no error; for in regard a diftringas 
was awarded upon it, and the trial is upon the d/ringas, the 
verdict is gaod: and if not, it is holpen by the 18. Elix. c. 14. 
of miſ-awarding of proceſs, Wherefore the judgment was 
affirmed. | 


Hertford againſt Gernon, CA 3, 


[ERROR of a judgment in the common pleas. Thy error aſſign- pebt or an ac 


ed was, Becauſe the plaintiff brought his action upon the eaſe tion on the ca 
againſt the ſheriff, for ſuffering one tuch, who was in execution lies againſt a 
tor debt due to the plaintiff, to eſcape ; whereas in this caſe he ſberit for an 


ought to have debt, and not action upon the caſe, | —4 * 


But THE Cour held clearly, that it is at the plaintiff's election , . 
to have the one action or the other. Whereupon the judgment wy . 
Wai affirmed, ; 2. Bulſt. 424, 

Sid, 364. 1. Jones, 144. Strange, 873. gol. 4 Bac, Abr. 451. Imp. Sh. 19. 
Eee 4 Taylor Wy 
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. Taylor againſt Wilbore. 


RROR of a judgment in the common pleas, in an ejc#; 
ardon | J n I! , an e,ectian- 
469% wag E firme. The t aſſigned, Becauſe * judgment 4 qd 
Pon. 77%. defendens capiatur (a); whereas the ejectment is alledged to be 
Cro. Car. 40b, before the pardon of 33, Elia, and ſo pardoned by the general 
Co. Lit. 126. pardon.—Sed non allocatur ; for if he would have had advantage 
: 1 559 thereof, he ought to have prayed it, and pleaded it; for nan conjtat 
9 Curie, but that the defendant might be one of the parties excepted 

in the pardon, unleſs that he avers it. 

—_ SECONDLY, Becauſe the defendant was found not guilty quoad 
mall be encered I and the judgment 1s entered thereupon, quod defendrn; 
cat mae ſing die, et querens in miſericordia, &c, whereas it ought to 
where port ie have been, quod le plaintiff nihil capiat per billam for that third part. 
tor, and pat. Sed non * (%); for all the courſe of entries, when part is 
plajncitt, found for the plaintiff, and part againſt him, is to enter only, 
uod defendens eat ſine die, quoad, &c. whereof he is acquitted. 


(6) Vide herefore they would have affirmed that judgment: but becauſe 
+ F-Sw7+ 363 the N had not appeared that term, they cauſed him to be 
nonſuited. | 3 


; (a) Since the 5. & f. Wl. & Mary, c. 12. which takes away the cafiar pro fire, ns 
of capiatur Mall be entered, Kc. Carth. 350. 2 Med, 285. 


Saur 10. f Dowdenay agaigſt Oland. 
3 | Trinity Term, 41. Eliz. Roll 1169. 


Forbearance of FRROR of 2 judgment in the common pleas, in Trinit; Term, 
4 beit in equity, “ 40. Eliz, Roll 2716. Aſſumpſit, Whereas he was obliged to 
is a -_ cerfi- the defendant by an obligation in gol. for the payment of 20l. at 
— maintain an à day mentioned in the condition; and whercas the plaintiff in- 
aſuapht. tending to exhibit a bill in the chancery againſt the defendant pro . 
Poſt. 848. _ he confeſſed _ he was ſatisfied of the debt, took forth a writ 
1 of ſubpæna out of chancery, returnable at a day certain; that tlic 
| NS de endant. in mae Boe the plaintiff would egit from his {uit in 
comp. 294. the chancery, aſſumed to the plaintiff to reſtore that bond upon te- 
| queſt : and alledgeth in fact, that he required the redelivery of that 
bond, and his deſiſting from the ſaid Pit: and that the detendant 
had not delivered it, but proſecuted ſuit thereupon, &c. The de- 
fendant pleaded nan aſſumpſit; and found againſt him. And aftc: 
divers monons in the common pleas in ſtay of judgment, becaute 
the contideration is not ſufficient, being only to. ſtay a ſuit in 
chancery, which is matter of conſcience, and not at the common 
6 Jaw, it was held to be good enough; and adjudged for the plain- 
; tiff.— And now error being brought, the judgment was affirmed. 
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and the plaintiff on the other. And 1 4 they were at iſſue ; 


Trinity Term, 765 
42. Eliz. In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, E/. : 
John Glanvile, E/q. Juſtices. 
George Kingſmil, E. 
Sir Edward Coke, Knt. Aitorney General. 
Sir T. Fleming, Kut. Solicitor General. 


Whyte again, Geriſh. 8 
EPLEVIN. The caſe was, That one made a gift in tail, 173 gif is made 
R reſerving rent; tenant in tail ſuffers a recovery: Whether in tail reſerving 
the rent were gone or not? was the queſtion. A rent, A reco- 


AxDERSON and KINGSM1L held that it was; for otherwiſe the Y*? affe 


land ſhould be holden of two, viz. of the donor, and of the lord don net nun. 


paramount. ; : —  puiſhthe reat. 
And ANDERSON faid, there was not any difference betwixt Vide 8. C. 


this caſe and the caſe reſolved, where he in reverſion granted a AS 727+ 
8 — , Polt. 793 
tent- charge, and tenant in tail ſuffered a recovery. 
WALMSLEY and GLANVILE 2 contra; for he in reverſion is in 3 Keb. 2. 


_ poſſeſſion of the rent, and it cannot be taken from him by a re- f. 292+ 


, | " Raym, 236. 
covcry againſt another; and he hath not any recompenſe for it — Tn 


upon the recovery in value; for the recompenſe goes only to the 2. Lev. 28. * 
eſtate tail and the reverſion, and he hath not any recompenſe for | 
the rent. And it is not like to the caſe which was put of a rent- 
charge; for that was never executed after the grant, and the 
pos was never in poſſeſſion thereof at the time of the recovery: 

ut it is here executed; as where tenant in tail grants a rent-charge, 2- Lev. 30. 
and after ſuffers a common recovery, the rent remains. And as to ': Mod. 109. 
the tenure of two, WALMSLEY held, that it well might be; as 23s. 
in the caſe where a meſnalty is created after the ſtatute of quia (©) Vide pot. 
emptcres tcrrarum : and the donor here ſhall have all the ſervices 753, Judsmeng 


which he had before the recovery. Whereſore adjournatur (a). — — 


Shipwith againſt Steed. 
Q- Trinity Term, 41. Eliz. Roll 1951. or 951. 


DEBT upon an obligation, conditioned for the performance of An indenture 
covenants in an indenture between WWMilliam Steed and Amn his ſealed by the 
wife on the one part, and the plaintiff on the other part. The buſband only, 
defendant pleaded the indenture as an indenture of Milliam Steed, e — _ 
and Ann his wife; whereas in truth the feme never ſcaled. The of the huſband 
plaintiff replies, that the indenture ſhewn by the defendant nen and wife, 


fut facta inter Milliam Strcd and Ann his wife on the one part 


| Casr 2. 


3 J- Bac. Abr. 307. 


and the jury found that the hren ſealed it, but the eme did not.— 

And ALL THE CovkT held, that this verdict is found againſt the 

defendant, who pleaded it as to the deed of the ſeme. | 
ANDERSON, "manta and K1NnGsM1L held, that the plain- ERoppel. 


tiff is npt eopped to ſay that the deed ſhewn is not the deed of the Ant. 
C 8 „„ baron 
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Sn1ewrrn barem and feme ; but he is eſtopped by the condition to ſay, that 


_ there is not any ſuch indenture ; as Smith's Caſe (a). 
(a) Dyer. f GLANVILE and KI NCSIL held, that if the Sharon had ſealed and 


A deed ſealed delivered it in name of the eme, it had been the deed of the 
— 3 — feme during the life of the baron. And if they by indenture 
dame of s wite bargained and ſold the land of the feme, rendering rent, it had 
is good during been 2 good deed of the feme ; becauſe ſhe afterwards might have 


his liſe. accepted the rent, and attirmed it as her deed, — Wherefore it was 


comp. 2 adjudged for the plaintiff. 
Cast z. Barham avainfl Dennis. 
„ 'RESPASS. Quare du ct armis in Annam filiam ſram inſultum 


dot maintain an fecit, et ipſam cepit ct impriſonavit, &c, The defendant plead- 
afticnof ::wpais ed not guilty ; and found againſt him, and damages aſſeſſed, for 
bor tie taking the taking 10s. and for the impriſonment 6l. 138. 4d. 
9 WILLIAMS moved, that this action lay not; tor the father ſhall 
except his heir. Not have the action unleſs for the taking of his ſon and heir, or of his 
Ante, 55. daughter and heir, which is by reaſon that the marriage of them ap- 
2. Bulſt. 3-3. pertains unto Rim, and not of any other of his fons and daughters; 
2. Lut. 1497- and the writ ought to ſuppoſe rare filium et haredem, Cc. Vide 
2.Roli.Re.323. 0-Edww. 4. pl. 53. & 33, Hen. b. The writ alſo is for the impriſonment, 
Raym. 259, M hich makes it altogether vitious ; for none ſhall have remedy for 
1073 — the impriſonment but the party to whom the injury is done; and 
8 a that is to the daughter herſelf, The writ alſo is cepit et impriſenavit, 
6. Mod. 127, and he faith not cepit et abduxit ; and if ſhe were not carried from 
7. Sid. 223. him, the father hath not any injury. And for theſe cauſes, 
= — 4 WH ANDERSON, WALMSLEY, and K1NGSM1L held, that the writ 
8 by "Was ill for the form, and that the action lies not for the matter, 
Salk. 119. For as to the form, it ought to have been abduxit, for ſo is the 
See 3. Bur. 1881. Regiſter, and ſo it ought to be; for otherwiſe ſhe might be taken 
3. Co. Dig. 579- and impriſoned in the ſame place, and never carried out; and 
- 4 => ug then there is not any tort which is puniſhable by the father, They 
4 — oy. - held alfo, that the father ſhould not have an action for the taking 
+ . of any of his children which is not his heir; and that is by reaſontlie 
| marriage of his heir belongs to the father, but not of any other his 
ſons or daughters; and by reaſon of this loſs only, the action is 
given unto him: the writ in the Regiſter is for the ſon and heir, 
or daughter and heir only; which proves that the law hath always 
been taken, that the action lies not for any other fon or daughter. 
And although it hath been ſaid, that a writ of treſpaſs lies for 
divers things whereof none of them are in the Regiſter ; and it 
hath been adjudged, that it lies for a parrot, a popinjay, a thruſh, 
and, as 14. Hen. 8. is, for a dog ; the reaſon thereof is, becauſe tlie 
law imputes that the owner hath a property in them: and although 
they were not known at the time of the compiling of the Regiſter, 
yet there are like writs there for things whereof the owner hath a 
property ; and therefore heing upon the like reaſon, the like 
writ lieth, But for the taking of a ſon or daughter not heir, it 1 
not upon the ſame reaſon, and therefore not alike. Here the 
father hath not any property or intereſt in the daughter, which 
the law accounts may be taken from him. .And in the other caſes, 
if treſpaſs ſhould not lie, a tert mould be committed, and be 
| diſpuniſhable. 
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difpuniſhable. It is clear alſo, that for the impriſoning of the Bannaxe 
daughter, the action is not given to the father, but to the daughter .. 
herſelf, Wherefore, &. _ | 42 
GLANVILE # contra, For the father hath an intereſt in every of 
his children to educate them, and to provide for them ; and he 
hath his comfort by them : wherefore it is not reaſonable that any 
- ſhould take them " he him, and to do him ſuch an injury, but 
that he ſhould have his remedy to puniſh it. And although it 
hath been faid, that there is a reciprocal courſe between the father 
and heir, more than between the others ; as the heir ſhall have an 
appeal, &c. and not any other of the ſons ; that is by reaſon the 
action caynot be given but to one. And although this is not 
warranted by the Regiſter, it is not material; for in novo caſu no- 
dum appanendum eft remedium. Wherefore, &c,— Et adjournatur. 
NoTE. A caſe was cited to be adjudged, that a father brought 
his action upon the caſe for flandering of his daughter, by reaſon 
whereof ſhe loſt a convenient marriage which he had provided, 
and he was enforced to be at a greater charge in providing of ano- 
ther marriage; which was Trinity Term, 40. Eliz. Roll 1225. be- 
tween Ro/ and Parret. - But GLANYILE denied it to be law, and 
faid, that the action was there brought by the daughter herſelf. 
—Afterwards this matter was ended by arbitrament, 


Anonymous. Carr 4. 


DEBT for Fol. And declares upon a bill, which was in this A bond to pay 
manner: BE Ir Kxown, that 1 . D. do owe unto A. B. at inſtalments, 
gol. to be paid unto him 10. at ſuch a day, and fo at tive ſeveral + — ay” 
« days 101, until gol. were paid. And for payment hereof I bind « 4 — * 
me, &c. in 10l. nomine pœnæ. The obligee, after all the five days „10d nonize 
aſſed, brings debt for the gol. —AnDERsO0N, GLANVILE, and © pare,” ace 
1NGSMIL held, that the action well lay; for it is a ſeveral bill for ο⁰ al ob 
the gol. and a bill alſo for the 10l. and he may well maintain two 
actions thereupon.— But WALMSLEY held it to be one entire 2. Ve 106. 
bill; and cannot be ſaid to be ſeveral bills, being all by one ſame 
deed, But if he had written in one deed, BE IT Knowx, that I 
„owe 10l. &c. in cujus re teſlimonium, Cc.“ and had after written, 
* BEIT KNOWN alſo, that I owe gol. in cujus rei, c.“ and put 
his ſeal thereto, this had been ſeveral bills.— W hereto the oTHER 
JesTices agreed, and ſaid, that fo it was here, &c. 
; Ewer againſt Moyle. Cars g. 
Hilary Term, 41. Eliz. Roll 108. 

THE caſe. was, Themas Meyle was ſeiſcd in fee of a manor, If a man, ſeiſed 
* whereof one moicty was holden in foccage, and the other moiety 8 
by knight's-ſervice, and of a parſonage appropriated. He let the 3 
manor and the parſonage to the plaintiff tor years, rendering 771. cageand knight 
6s. dd. per annum; and deviſed the menor to Thomas Moyle, his ſervice, and of 
eldeſt ſon, for life, remainder in tail vo John Meyle, his younger Pe. 
lon, now avewant ; and died. Thomas Moy'e ſurrendered his eſtate 2 — 
10 John Moyle, who diſtrained; and in his avewry ſhews all this entire rent, and 
matter, and that the parſonage was worth twenty marks per aunum; on his death de- 


and for five parts of the reſidue of the rent, being divided into fix Yits the manor 
| for life, remain- 


der in tail; the remainder-man, on a ſurrencer to him of the eſtate for I fe, ray diſtrain on the leſſee for 
45 apportionment of the rent; and a bar to his evowry muit ſhew the value of all the premiſes, and, 
anſwer the rate of the apportionment. 1. Roll, Ab. 235. 2. Inft, gc. Ver. 149, Cro, Jace 166. 
Dyer, 5˙ . Co. Lit. 148. 164+ 4. Bac. Ab. 368, 369, g. Com. Dig. 59. wry 
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parts, as for rent due for five parts of the manor, he avows. The 
plaintiff faith, that the parſonage was worth 20l. per amun ; but 
ſhews not of what value the manor was, and demanded judgment 
of the avowry. Hereupon the defendant demurred, becauſe he doth 

not ſhew the entire value of the whole demiſe. It was much de- 
bated, Whether there could be any apportionment in this caſe; 
for although there ſhould be an apportionment in caſes at the 
common law; as where land at the common Jaw and land in Bo- 
rough Engliſh are let for years, and the reverſion of the one de- 
ſcends to the heir at the common law, and of the other to the heir 
by the cuſtom ; and ſo of a deſcent of a reverſion to coparceners, 
and a partition made betwixt them; yet if it ſhould be ſo upon a 
deviſe which is the act of the leſſor, eſpecially as this caſe is by 
the ſurrender of the tenant for life, for until then there was not 
any apportionment to be made, THE CouxT much doubted, 
and were of ſeveral opinions : and if there ought to be any ap- 
portionment, how it ought to be made, Whether the tenant ſhould 
not ſhew what is due, and plead a tender thereof? or, Whether 
the avowant ought not at his peril to ſhew the value of the entire? 
—W hereupon THE Cour moved the parties to agree; and they 
thereupon put the matter to arbitration. ide for the apportionment, 


28. Hen. 8. Ruſh4en's Caſe, 6. & 7. Eliz. Dyer, 82. and 4. Af. 5, 


30. Aff. 12. 7. Hen. 6. pl. 3. 12. Hen. 4. 
Nor. That afterwards, in Hilary Term, 43. Eli. the caſe was 


Gee 11, Gee, 2, argued again.— And ALL THE COURT then agreed, that there 
c. 19. 35 to the ſhould be an apportionment, in regard it was not a diviſion by the 


apportiongent 
of rent on the 
dearth of a tenant 


yr Liſe, 


act of the party, but by the law, viz. the Statute of Wills; as in 
34. Hen. 6. where the Icfſor grants the reverſion to the leſſee, and 
a ſtranger. They alſo held, that the bar to the avowry was not 
good, becauſe that all was not valued, but part; and this is 
matter to be tried by a jury. Wherefore it was adjudged for the 
avowant. | X 


Michaelmas Term, 
42, and 43. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Kut. 

Sir Edward Fenner, Knt. 0 Juſtices. 
Sir John Clench, Kut. | 
Sir Edward Coke, Kut. Attorney General. 

Sir Thomas Fleming, Kut. Solicitor General, 
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Hall againſt Matthew Denbigh and Others. Carr 1. 
Hilary Term, 42. Eliz. Roll go. 


JECTIONE FIRNMLE of a leaſe of Francis Fuljamb, by in- A dectaration in 
E denture dated iſt November 39. Eliz. habendum d confectione qqectment on a 
indenturæ prædictæ; and the ejectment is ſuppoſed 24 Ne- demiſe baden- 
wemb. 39. Eliz. The defendant pleaded not guilty; and found a 
againſt him. And after verdict it was moved in arreſt of judg- certain, without 
ment, that this declaration was not good, for it doth not appear faying when the 
when the leaſe was ſealed and delivered; for it might bear date at leaſe was deli- 
one time, and be afterwards delivered ; and a declaration ought al- prove An 
ways to be certain; and therefore the common courſe is to ſay, Polt 890. 
that ſuch a day and year demiſit per indenturam, dated the fame day , 1, 117. 
and year. But ALL THE Cour, after divers arguments, reſolved ,, Leon. 266. 
for the plaintiff, that it was well enough : for when he declares 3. Levinz. 348. 
that he let by indenture of ſuch a date, it ſhall be always in- Hetley, 63. 
tended to be delivered at the ſame time whereon it bare date, if it » 
be not ſhewn with a primo deliberatum at another day; and he who gun. EjeRt.g59 
pleads a deed of ſuch a date, cannot by replication or other plead- 96. 
ing maintain it to be delivered at another time, for it _ be a ED 275+ 
departure; as 5. Hen. 7. pl. 26. Dyer, 167. 221, Wherefore it was 3 „. 274 
2 for the — * 8 
3. Bac, Ab. 342. 690. 694. Cowp. 717. 
Howel again/? Johns. | Cart 2. 
5 Eafter Term, 42. Eliz. Roll 364. 
Noz of a judgment in Glouce/ter, in 2 court of piepowder, in A court of pie 
an action upon the caſe for words; where the preſcription was £94 is inci- 
to have a market every Saturday, and a court of piepowder every zu i a market 
market-day.—The FizsT ERROR afligned was, That a court of bot it cannot. 
So cannot be to a market, but only to a fair.—But THE take notice of 
ovRT held, that it well might be to the one or other. tranſaQtions 
SECONDLY, Becauſe this action is for words not atifing in the 3 —.— 
market; for the market was holden 8th June, and the words (as fich ir 8 
appears by the declaration) were ſpoken 5th June.— And it was oor, 5 3.8 zo. 
holden by ruE wHoLE Cour to be error ; for they cannot meddle 10. Co. 73. b. 


With any matter in that court, but with what happens in the market r . 
4+ Init. 272. 


Skin. 33. Keilw, 99. 7. Brownl. 175. 1. Pulit. 36. 6 Co. 12. Cro, Jac» 314. 3. Bl. Com. 33. 
re 17. L. 4. 6. 2. made perprtual by 1. Rich. 3. Cc. 6. 


the 
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Howrt. the ſame day. They alſo held, that this was not an action pr 
geit for that court; for it is only for matters of cantracts, and for mat- 
ters ariſing within the market, and by occafion of the market; a3 
batteries and diſturbances happening there : but if the words were 
- "pr in the ſame market, it might petadventure be other. 
wiſe. 

A Thin Exxon aſſigned was, Becauſe a writ of enaitiry of 
damages was awarded, and no day given to the plaintiff.— And 
that was held to be error: but, upon view of the record, it was 
well enough. But for the two firſt errors, it was reverſed. 


Carr 3. Collins againſt Wills and his Wife. 


An afumpſit A SSUMPSIT. And declates, That whereas the defendant 77 
will not lie upon was a ſuitor to the other defendant (his now wife, and the 
> promiſe made plaintiff's daughter), and the plaintiff offered to give with her in 
by — marriage 80}. and would give no more; and Wills, the other de- 
return part of fendant, required 99). and without that would not marry ; and the 
the portion he feme, before marriage, in conſideration that the plaintiff would 
Nould give with give the other 101. at her requeſt, to make the 8ol. gol. aſſumed, 
der in marriage, and promifed to repay it within a month after ſhe ſhould be re- 


Sed vide Moor, 3 : and alledged in guclo, that he thereupon gave dl. to the 


458. efendant Vils in marriage, &c. and alledgeth requeſt after mar- 
TED Ab. 21. Tage, &c. The defendant pleaded nan a/Jump/it, and found againſt 


1. Com. Dig. bim; and judgment entered accordingly, without privity of the 
147. Court. And it was now alledged, that this was an inſufficient and 
unlawful conſideration to ground this action, and made only in 
deceit of the defendant, who was her huſband. —And of that opi- - 
nion was THE HOLE Court ; for as well as ſhe may promiſe 
the repayment of 101]. ſhe may premiſe the repayment of all, 
or more, ſo as her huſband ſhould be defrauded of all : and that 
which is given in marriage, cannot be a conſideration to ground 
& promiſe ; eſpecially to charge the baron with that promiſe. 
herefore, in regard the judgment was entered this Term, and the 
record is yet in their breaſts, it was adjudged that it ſhould be al- 
tered, and made quad querens nihil capiat per billams And a ſuper- 
ſedeas was awarded to ſtay execution: 


"A Holland againf Dantſey and Others. 
it of ep RROR to reverſe a common recovery in Lancaſbire, in a writ 
i E of entry; and whilit that was depending, a writ of eftrepement 


grantable in an was awarded, and an attachment thereupon. And now the de- 
aQtion of da- fendants, who came in by the attachment, moved, that this writ of 
* ere pement was not grantable in this court upon this writ of error. 


739. 593. 4% © FinsT, Becauſe that in the firſt writ, wherein damages were re- 


$.C Moor, 6+2, coverable, it was not grantable. Vide 14. Hen. 7. pl. 10.— But 
5. Co. 118. b. Tur Court held, notwithſtanding this reaſon, that it was well 


3- El. Com. 225. granted; for more damages may be done by the waſte than may be 
Sed vide Moor, anſwered. 
69. and Velv. 


312. cen. 


SECONDLY, That in a writ of error eftrepement lies not; for he 
is here to be reſtored to alł that he loſt; and therefore there is not 
any cauſe to ſtay him. 

THIRDLY, For that he comes in by conveyance of the party ; 
for a common recovery is accounted but a conveyance in law. 
—But of thoſe laſt THE CougT would adviſe. L. 3 ö 
Coſtar 
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Coſtard againſt Winder. C $ 
Eafter Term, 42. Eliz, Roll 127. 


DEPT upon an obligation, conditioned for performance of co- A ſentence of 
venants in & leaſe, Upon demurrer the caſe was, That one deprivation gi 
Doctor Longhem, being doctor of the civil law, and never any ſpi- .“ ay 
ritual perſon, was admitted, inſtituted, and inducted to a benefice, 3 
and afterwards made a leaſe for years of the rectory. The patron ipiritual act 
and ordinary, before 13. Eliza. confirm it. He was afterwards: de- done by the 
rived by ſentence declaratory, quia mere laicus : and, Whether Parten, void 3 
this leaſe ſhould bind the ſucceſſor ? was the queſtion. 2 — 
DobERI DOE, fer the defendant, argued, that it ſhould not bind: ana —— 
for, being a layman, he was never capable, and fo the inſtitution by the patron 
merely void; and he never was incumbent.—And of that opinion and ordinary, 
was Gawpy, that ſuch acts, which he was not capable to do, te, 629. 
ſhall not bind the ſucceſſor ; becauſe upon the matter he was never 1.Roll.Ab.476. 
incumbent : and in proof thereof was cited 4. Hen. 7. and }Bol-Ad-220, 
28. Hen. 8. Dyer. — But Porn am and FENNER E contra. For in re- — 
gard he was parſon de faclo, and fuch an one whereof the law g. Co. ro. 
takes conuſance by his induction, and the people cannot take no- Dyer, 293. 
tice of any other, all acts done by him during that time ſhall bind 3-Bac. Ab. 35G 
a3 well as if he had been righttul parſon: for it would be miſ- OY 
chievous, if all the acts by ſuch averments ſhould be drawn in 23s 
queſtion, And every one agreed, that all ſpiritual. acts, as mar- 
tage, the adminiſtration of the ſacraments, &c. by ſuch an one, 
during the time that he is parſon, are good. By the fame reaſon, 
theſe temporal acts and this leaſe being confirmed by the patron 
and ordinary, ſhall well bind the incumbent ſucceſſor.— Where- 
fore they, aſſent of Gawpby, reſolved to have adjudged it ac- 
cordingly, — abſente. But for other defects the judgment 


was ſtayed. 


Agard againſt King. Cavr & 


EBT for rent upon a leaſe made to the teſtator of the defen- A leaſe & 46 
dant. And 7 es of a leaſe made de anne in annum, quamdiy in annnm gan- 
embabus partibus placeret, and that the teſtator occupied it for two — 3 2 
years, and paid the rent, and part of the third year occupied it, and ;* 7 
died; and for rent of the third year the action was brought. The years certain, 
defendant pleaded non debet, and found againſt him: and now moved and for every 
in arreſt of judgment, that this was but a leaſe at will, which x — 4 
determined by his death : and fo the action lay not for this third“ 
year.— But GawDY and FEN NER held, although at the firſt it was Co. Lit. 43. 
2 leaſe certain but for two years, yet when he occupies and enjoys Yelv. 74- 
it part of the third year, it is then a leaſe certain for that year alſo; — Ly 
fo as neither the one nor the other can determine the will during led cg 768. 
that year which he had begun to oecupy. Wherefore the action 13. Med. 5. 
well lies for the rent of that year, —PoPH AM held, that it was a 2+ Keb. 523. 
leaſe at will for the other years after the two years; and then it 3. L. 359. 
determined by the death of the leſſee, —£t adjournatur, | Res 6 
2. Stra. — 
2. Salk, 414. 3. Bacy Ab. 434+ 2. Burr, 1934. 3. Term Rep, 13. and ſes the caſe of Hall v. Rich» 
aden, 3. Tera Reps 462. 
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Carr 7. | Bolles againſt Hewit. | 
A bond to a ; DEBT upon an obligation made to the ſheriff. The condition 


— was, That if ſuch an ofie; who was arreſted upon a /atitat, ap- 


defendant do peared perſonally, and anſwered, &c: The queſtion upon demutror 


fer ſonally ap- Was, Whether this was a good obligation within the 23. Hen. 6, 
pear, is good. C. 10. ? for he might appear by attorney and anſwer, which perad- 
oft. 8co. venture would be — it was reſolved, that in regard 


x0. Co. 101.2. his appearance is neceſſary to put in ſpecial bail, if the party re- 


= it, therefore the bond is good; and ſo ruled in the caſe of 
oolver/ion v. Sackford. And of that opinion was TE Covxr 
here; but they would adviſe. 


_ | Foſter againſt Taylor. | 
1 A SSUMPSIT. For that the defendant, upon ſuch a conſidera- 
breach ofa con. tion, aſſumed to pay to him 100l. vx. 5ol. at one day, and 501. 
tinued contract. at another day, and failed on the firſt day; and before the ſecond 
Ante, 118. day the plaintiff brought an aſſump/it : and, Whether it lay, or 
Poſt. £07. not? was the doubt.--And THE CourT held, viz. CLENCH and 
Moor, 13. FENNER (ceteris Juſtitiariis abſentibus), that it well lay; but they 


Co. Lit. 292. b. nes 
1. Roll. Ab. 49. would advite. 


2. Saund. 337. 2- Leon. 107. Cro. Car. 241. Cro. Jac. 505. 
Car ge Robert King againſt Mary King. 
Hilary Term, 42. Eliz. Roll 249. 


A verdict cannot ERROR of a judgment in the common pleas in an eeone firme, 
be amended in a 1. The error aſſigned was, Becauſe the ejection ſuppoſed was of a 
cnn reg —_— 3 demiſe of Thomas Bull and Ann his wife. The defendant pleaded 
ment on the de. hot guilty. In the record of the ni privs, the demiſe was alledged 
miſe of Ann, to be by Themas Bull and Agnes his wife; ſo Agnes for Am, and 
and in the i ſo not warranted by the record: and the verdit and judgment 

ws record ſhe thereupon erroneous. —It was moved on the other part, that Am 
— and Agnes are all one name; and if they be not, yet in regard ſhe 
vaal names. is named the wife, &c. although ſne be miſnamed, it is not mate- 
I Roll. Ab. 202. Tial: and if it were material, yet it is amendable, becauſe it is 
2. Roll. Ab. 135. the default of the clerk that the record of ii prius varied from the 
Cro, Jac. 425. Principal record, which is the warrant thereof.— But ALL THE 
Moor, 681. QCouRT refolved, that Ann and Agnes are ſeveral names, and that it 
Carth. 306. js not amendable after verdict, becauſe it is a matter in fait, and 


n=; 


Wi ALLE 
Nl! wink 40 


PAT 


that the leaſe was by the name of Ai; and i the record of tl 


niſi prius had been agreeing with the principal record, the defen- 
dant could not have beei found guilty of this leaſe ; and this al- 
teration ſhould be to alter the verdict in matter of fait, which ne- 
ver ought to be. Vide 10. Hen. 7. pl. 25. 11. Hen. 6. pl. 11: 
20. Hen. 6. pl. 15. Dyer, 260. 2. Rich. 3. pl. 11. 

Gawpy and FENNER held clearly, that this mi/nomer of the feme 
made it material, and avoided the whole leaſe : and it is not the 
ſame leaſe whereof the plaintiff declares. But Por HAM doub 
thereof, becauſe the naming her wife was ſufficient ; and the nam- 

ing the chriſtian name is idle, and not material. Vide 11. Af}. 11- 


and Dyer, 299. Et adieuru tur. Afterwards, Michaelmas Term, 
The 


43. & 44. Eliz. it vas reverſcd for the error aſſigned. 


bs. 
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The Counteſs of Salop again Crompton. Cazs 10. 
' Michaelmas Term, 41. C42. Eliz. Roll | | 


ACT ION on the caſe. Whereas the plaintiff, 20th February, an action on + 
34. Eliz. let to the defendant a houſe, a ſtable, and three the caſe vill not 
barns in Shirland, HABENDUM to him at will; and the defendant lic againſt a tes 
entered accordingly ; and afterward, act January, 36. Eliz. being ent willfor © 
ſo poſſeſſed, tam negligenter et improvide kept his fire in the ſaid wc wo * 
houſe, that through default of good keeping thereof, the ſaid houſe, hereby the 
ſtable, and barns were burnt down, to her damage, &c. | premiſes were © 
The defendant pleaded not guilty ; and after verdict it was moved burned down. 
in arreſt of judgment, that this action lies not againſt a tenant at „ 
will, who burns the houſes by negligence: for agaipſt a tenant for 3. Levinz. 356. 
life or years, or other particular tenant who comes in by demiſe of 5 Mod. 181. 
the party, an action lies not for wafte at the common law: By ng rd 
the ſtatute, an action is given againſt tenant for life or years, but Ber 121. 
tenant at will remains as at the common law; and there is not any Goeb, 92, - + 
remedy againſt him for voluntary or negligent waſte (a).—On the Pr. & Stu. 128. 
other part it was ſaid, that although waſte lies not for a negligent . = A 
or permiſſive waſte (for it is not given by any ſtatute, becauſe the Aut. 461. 10. 
eſtate of tenant for will is uncertain, and by reaſon of the un- a.Her.g. pl. 126 
certainty he is not bound to repair it), yet for a voluntary negli- Skin. 634. 
gence which deſtroys the thing demiſed, or for a voluntary negli- {: — 19. 
2 whereby the thing demiſed is loſt, an action well lies; as „ . 
t. fol. 15. is, that treſpaſs lies where tenant at will cuts down 3. Lev. 359% 
the trees; as it lies againſt a ſhepherd who deftroys the ſheep !. Roll. Abr. f. 
committed to him. 80 12. Edw..4, pl. 18. if a bailiff of g 1. Bac. Ab. 243. 
waſte them, action upon the caſe lies; and 14. Hen. 8. and Ps. 83. 
48. Edu. 3 7 25. Brook, Action ſur le caſe, 25. and Mich. 
3- Hen. 8. Roll 755. The Earl of Oxford v. Marning, an action 
on the caſe was brought, ſuppoſing that the plaintiff was tenant 
for life, reverſion to the king in fee ; and the defendant was tenant 
at will to the plaintiff, and cut down ſixty oaks, and carried them 
away, by wer + whereof the king recovered the place waſted, and = 
treble damages againſt the now plaintiff ; but no judgment can be 
found therein. Another precedent was cited, Mick. 22. Hen. 7. 
Roll 320, Cricaſt v. Nichols, where tenant for 2 made a leaſe of 
crc 


parcel thereof for a leſs term of years to the defendant ; an action 


AT LT 
MU MAN AM 


Ae 


But att, The CounT-held in this caſe, that for the negligent Ante, . 

urning, this nor any other action lies; for he comes in by the * 

att of the party, and it was his folly that he did not provide fox”. 

his remedy, = : 3 
But Poruau and FENNER agreed, that if leſſee at will cuts (/ $eethis caty 
mn trees, an action of treſpaſs well lies, becauſe he voluntarily med ag, 

NOI) the thing mn : 2 a ſhepherd kills the ſheep. — 15 | 

wt tor dus negligent keeping of his fire, whereby his houſe was denen 

burned, no n it was 5 for the — : 


— 


vn 


delendant (4), Poſt, 733. 
(a) See 6. Ann. c. 31. Sed vide 
CRO, ELIZ, PART 11. Fff Dighton Sat 282. 


Dovgl. 668. 
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can 1. Dighton againſt Bartholomew. 
| Michaelmas Term, 41. & 42. Blix. Roll 354. 


en ERROR of a judgment in the common pleas, in treſpaſs of 


battery, if the aſſault, battery, and impriſonment.— Tur FixsT Error 
defendant pleads aſſigned was, For that the defendant pleaded there, in bar, a con- 
fe cord; but it was not with ſatisfaction, and ſo no plea; alſo, as it 
a bed, but not a was pleaded, it was not for the ſame treſpaſs, and fo void. And 
vid plea and if the iſſue is taken thereon, and found for the plaintiff, and judg- 
ive be joined, ment given upon the verdict, where it ought to have been given 
2 for the inſufficiency of the plea : for an iſſue taken upon a void 
bear lea is merely nugatory and idle, and the verdi& there void. As 
Ante, 260. 455. if in debt the defendant had pleaded not guilty, and iſſue be taken 
Poſt. 881. thereon, and a verdict is found, yet it is void; and judgment ought 
1. Co. Dig. 342, not to be given. —But ALL THE Court held, that although this 
1. Roll. Ab.225, Plea was ill, ſo as the plaintiff has demurred thereto, yet it is not 
8. Co. 43. merely void, for concord is a good pled in this action: and al- 
1. Co. Dix. 351. though it be not ſufficiently pleaded, the defendant ſhall not now, 
L4. Raym. 90. after verdict, take advantage thereof. But it is aided by the 
| 2. Hen. 8. c. 30. of Iſſues Miſ-joined. And to that purpoſe a 
| ronger caſe was ctted to be adjudged in the exchequer chamber, 
(= Ante, 455- upon a writ of error out of this court (a), where the defendant in 
e.Roll. Abr.363. debt, upon 4 fingle bill, pleaded payment without acquittance, 
which made not any colour of plea: yet iſſue being taken there- 
upon, and found for the plaintiff, becauſe, although it was an 


. iſſue miſ-joined, yet it was a proper iſſue in this action, judg- 


ment was here given fort the plaintiff, and that judgment was 
affirmed. And when a proper iſſue is joined in an action, al- 
though it be upon an Fi plea, and it is found by verdict, it is 

holpen by the ſtatute. 
How judgment A SECOND Exxon affigned was, Becauſe the offence is alledged 
in treſpaſs hall to be before the pardon of 39. Elia. and thereby the offence to the 
de entered when queen is pardoned ; yet the judgment is ideo cafratur, where it 
it isalledged be- ought to have been a nb only for the queen; and the entry is 
fore a general uſual in ſuch caſe to ſay, de miſericordid nihil, or non capiatur b), 
Ante, 768. 153. Jia pardenatur.—But KEMy and the clerks. ſaid, that ſometimes 
Roll Abr. 225. they uſe to enter it accordingly, and ſometimes not.— And THE 
Covnr held it to be no error, quia non con/at that he was not 2 


— eur perſon excepted. Wherefore the judgment was affirmed. 


Yelv. 126. 5. Co. 49. Salk. 54. 2. Hawk, $59+—{6) Sce 5, & 6. Will. & Mary, c. 12. ad 


Carth. 390. f. Mod. 285. Ante, 768. 


Carr 12. Watts againſt Brains. g 
HE plaintiff brought an appeal of murder for the death of her 
por rg — hu ; to — the . pleaded not guilty. Upon 


ever provoking, evidence at the bar it appeared, that two days before her huſband's 
will juſtify ho- death, he and the defendant fighting, upon a quarrel then betwixt 
5 deere, them, the defendant was hurt in that fray ; and the third day 
murder; and after, the plaintiff's huſband paſſing by the defendant's ſhop, th: 
if a jury give a defendant purſued him ſuddenly, and the huſband's back being 
verdi@ without towards him, ſo as he is him not, the defendant ſtruck 
won, fn 5 him upon the calf of his es, whereof he inſtantly died. The 
u. defendant to excuſe himſelf affirmed, that he who was ſlain, when 
Ant. 69g. he came by his ſhop, ſmiled upon him, and wryed his mou 
Ney, 151. at him, and therefore, for this mocking of him, he purſued bim. 
Si 7,” lt was much inforced by the defendant's counſel, that it was 3 new 
3. Lev. 180. Hob. 121. Jones, 432. R. 189. Kely, 55. 61. 131. Cro. Jac. 26. —_— 
$5 Ne 
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tauſe of quarrel ; and ſo the ſtroke is not upon any precedent malice, War vs 
and therefore it is not murder.—But ALL THE Cour ſeverallx 8» 
delivered their opinions, that if one make a wry or diſtorted — 
mouth, or the like countenance upon another, and the other im- 
mediately purſues and kills him, it is murder: for it ſhall be pre- 
ſumed to be malice precedent; and that ſuch a ſlight provocation 
fas not ſufficient ground of pretence for a quarrel; and fo de- 
livered the law to the jury, that it was murder, although what 
the defendant pretended had been true. 

Whereupon the jury going from the bar, notwithſtanding the Jorors fined for 
tvidence was pregnant againſt the defendant, eight of them agreed / — 2 
to find him ſiot guilty ; but the other four withſtood them, and N 
would not find it but to be murder. On the next day morning, Noz, 49. 
two of the four agreed with the eight, to find him fiot guilty; and — 2 
aſterwards the other two conſented in this manner, that they — Abr.argd. 
ſhould bring in and offer their verdi& not gnilty ; and if the Court 2. Hale, 30g. 
diſliked thereof, that then they all ſhould change the verdict, and Pyer, 78. 
find him guilty: Upon this agreement they came to the bar, and * . 
the foreman pronounced the verdict, that the defendant was not ,_ 9 
guilty. The Court much miſ-liking thereof, being contrary to B. R. 11. 
their direction, examined every one of them by the poll, whether R. 6704 
that was his verdi&? and ten of the firſt part of the pannel 
ſeverally affirmed their verdict, that the defendant was not guilty : 
but the two laſt affirmed how they agreed, and diſcovered the 
whole manner of their agreement : whereupon they were ſent 
back again; and returned; and found the defendant guilty. 

For this practice, Harris, the foreman, was afterwards fined 
100 marks; and the other ſeven, who agreed with him at the firſt, 
tyery of them was fined gol. The other two, who agreed with the 
eight, although they affirmed that it was becauſe they could not 
endure or hold out any longer, yet becauſe they did not diſ- 
cover the practice, being examined by poll, but affirmed the 
verdict, * were fined each of them at 20l. and all of them im- 
priſoned. The other two were diſmiſſed, yet blamed for ſuch a Vide Baindy © - 
manner of conſtnting in abuſe of the Court. And afterwards the 438. 441. 
defendant was tdjudged to be hanged; Ant. 699. 


Dalton againſt Hattiond; Cart 14, 


FIECTIONE FIRMA upon 2 leafe of Hoberts, the defendatit The verge. 


being tenant to one Luther, a co yholder of the manor of ment of an un- 


Starfiead,—It was holden per Curiam, that if the lord demands an — 
unreaſonable fine of his copyholder, where the fine is uncertain, if om i e 


e denies It, it is not any forfeiture of his copyhold ; and it was tai, is no toc- 
ruled, as it was cited in one Hoddeſden's N It was alſo holden: feiturs of a 
that where the fine is dertajn, the heir ought to tender it upon his copyhotd; 
foyer to be admitted; otherwiſe the ford is not bound to 4drivit — 
im. But where the fine is uncertzin, he needeth not to bring it, be paid on 20 
uſe he knoweth not what he ought to bring; but the Ford mittance, and 
ought to aſſeſs a fine and admit him, and he ought to have con- where there are 
2 time for the payment thereof; and if he pays it not, the — — 
lord may ſeize all as 5 iture. It was alſo reſolved; that if divers — — 
5 Pybolds deſcend to one heir, the lord cannot demand one fine ame, 51. 
* them all, but he ought to demand ſeveral fines : for peradven- 3 C. . 0s. BY, 
Wa” Roll. Ab. 507, 8. C. Moor, 662. Co. Lit. 59. V. Co. Cop. 160. Gilb. Ten. 219. 1. Mod. 126. 
Init. 130. 11. Mod. 73. 105. Pitzg. 287. 1. Peere WII. 64. 66, 3. Pecre Will, 55 Ld, Kays 
024. 1224, : Ara. 445- 1942. 1070. 3. Burr. 1729, Dough 729. f 
Fff 2 ture 


\ 
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Darroxr ture the heir may accept of the one at the fine aſſeſſed, and 
gan fuſe the others upon ſuch fines, 


Haren. . a 
Ras 6. Wigley againſt Blackwal. | 
If a condition 'PRESPAS. The defendant pleaded a feoffment from the plain- 
confifts of two tiff. The plaintiff ſhews, that it was upon condition, that 
Pa © if he payed 200l. at ſuch a day, and 10l. for every fodder of , 
ie not poſſible ; ©* lead which ſhould be delivered unto him by the feoffee, or his | 
that part means, and ſhould make a ſufficient leaſe for one-and-twenty | 


whichis poſfible — of Black-acre, parcel thereof, that the feoffment ſhould 
ought to be per- « be void: and ſhews the payment of the 200l. and that the | 
— feoffee had delivered ſo many fodders of lead, and that he had 
25. Edu. 3. E 10l. for every fodder; and that Black-acre was parcel of the 
. 2 and whereof the feoffment was made, wherein the feoffee yet 
. Roll. Ab. 419. continued in poſſeſſion, and ſo he could not make a leaſe thereof; 
1. Lev. . and that having performed all the conditions, he entered, &c. 
Co. Lit. 206. a. Whereupon it was demurred. 4 
3 Con. Fixsr, Becauſe it is not ſhewn that he paid for the lead deliver- 
. ed him by the feoffee's means; for that he ought to have done as 
well as for the lead delivered him by the feoffee himſelf; which 
was holden to be a manifeſt fault. N 
SECONDLY, Becauſe it is not alledged, that the leaſe of Black- 
acre was made, &c. For although he-cannot make a good leaſe, 
E 5 * to make a leaſe by indenture, which ſhould be good 
y eltoppel. | 
——— and CLExCH held, that he needed not to alledge the 
— of that part of the condition, for it is impoſſible to 
performed; and if he perform that part which is poſſible to be 
performed, it ſufficeth. For when a condition confiſteth of two 
parts, and the one part is poſſible to be performed and the other 
not, this is a good condition: if he performeth that part of the 
condition which is poſſible, it ſufficeth : but if the condition be 
altogether impoſſible, it is void. And here he cannot make a 
ſufficient leaſe, for the feoffee is always ſeiſed; and it is not in- 
tended that he ſhould make a leafe by eſtoppel, the words being 
that he ſhould make a ſutficient leaſe. Wherefore, &c,—Þut 
for the firſt point it was adjudged againit the plaintiff. 


eat 1H ; Griflith's Cale. ' 


Words in the AT ION for theſe words: © Thou haſt ſtolen my mare- 
disjunctive are « or conſentedſt to the ſtealing of her.“ The defendant plead- 
not aftionable. ed not guilty, and found againſt him: and after verdict it was 
Cro. Jac. 530. moved, that an action lay not for theſe words, for they are in the 
Winch. 45. 10a · dis junctive: and as to the laſt word, it lies not; for he may be 
faid to be conſenting, becauſe he did not contradict it And of 
that opinion were FEXNER and CLENCH, being only in court, 
and awarded, guid querens nil capiat per billam. 


The Lady Ruſſel and Wood's Cafe. 


Cars 16. 


— ADY RUSSEL and Woop were returned by the ſheriff of 1 
—.— reſeous ON L Berks to have made reſcous upon ſuch a bailiff, to whom be lie 
the return of directed his warrant to execute his writ. WILLIAMS, ſergeant, 10 
the bailiff of 2 | 5 
liberty, it enuſt appear that le had rue Grovium ; and ſuch return ls not traverſable, Palm, $63 .. 


wherefore it ſhall 
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moved, that this return was inſufficient, becauſe it doth not Lavr Runzt 
appear that the bailiff had retorna breuvium, which ought always 


ö AT 
to be mentioned upon the ſheriff's return; as 33. Hen. 6. pl. 20. 00D's Cars. 


9. Edw. 4. 19. an 2, Hen. 4.— And ALL THE COURT agreed, Roll. 487. 


that it ought to have been ſo, if he returned it as a return of the 2. Jones, 197. 
bailiff of a liberty, but lie here returns it in his own name, 201. 

be intended that it was his own bailiff; and al- — 28. 
though he names him in his return, bailiff of a liberty (a), that is Ve. 51. 
but à void addition. 785 205 135. 
And then it was prayed, that they might be admitted to traverſe 117. 417. 423. 
this return, 3 it is falſe, according to 4. Elix. Dyer, 212, foſter, 362. 
And a precedent was cited in this court, 13. Edw. 4. Roll 3. and jo ot 
that in the common pleas it is uſual to admit a traverſe in ſuch — 5 
caſes. But the clerks ſaid, that the courſe of this court has always 2. er. Rep. 155. 
been to reject ſuch traverſes, and that the precedent of 13. Edw. 4. Dyer, 213. 
which is cited, could not, be found. —W herefore PopHA and 
THE CourRT commanded, that precedents ſhould be ſearched, 
whether a traverſe had been admitted in ſuch caſe ; and if it 
could not be found before theſe times to have been admitted, 
then it ſhould not be allowed, | 


() S 13. Geo. 2. c. 11. ſ. 6. 
EN Gumbleton againft Grafton. Carr 29, 


| ACT ION upon the caſe ;- ſuppoſing that he delivered to A vmirefacias 


the defendant certain wools to keep, and the defendant had and difringas 
converted them to his own uſe. The defendant pleaded not guilty ; ned on the 
and found againſt him. —GoDFREY moved in arreft of judgment, — 5 
for that the venire facias and diſtringas bare teſſe upon one and the yeraia. | 
ſame day.—But GAw D and FEXNER held, that it is aided by the Ante, 183. 


ſlatute of 32, Hen. 8. c. 30. of Jeofails.'.. -. | Moor, 62 3. 1. Brownl. 12. 


SECONDLY, He moved, that the declaration is not good, Converſion is 
becauſe he alledgeth not that he loſt them; and the converfion the git in an 
doth not take away the property from him, but that he always may aQtionof trover.. 
have a detinue; as 18. Edu. 4. pl. 23.—But Gawpy and FENNER A 
held, that the action well lies; for the converſion takes away the e Ya 
property from him, and it is an offence for which this action lies; — 


as 2. Hen. 7. pl. 2. and Dyer, 22. Cere's Caſe. Wherefore, ceteris 


Juflitiarits abſentibus, it was adjudged for the plaintiff, 


Harriſon againſt Nowel.  Carn 18, 


FRROR of a judgment in Doncaſter. The firſt error affigned Judgment re- 
was, For that in this 4//7mp/#t the jury found for the plaintiff, verſed for miſ- 
and aſſeſs damages, © ccca/rone aſſumptionis; whereas it ought to — — _ 
have been, . occa/ione non performationis aſſumptionis.” —Secondly. —_ — and 
Becauſe in the judgment it was omitted, that the defendant /it in the caſes there 
miſericordia,—And for both cauſes FEN ER, being only there, cited, 


eld, that the judgment was erroneous, - and it was reverſed. 


The Earl of Pembroke againſt Syms. Care 19. 
TRESPASS. Upon demurrer the caſe was, The Earl of Pem- A grants a 


„ broke was ſeiſed of the manor of Stoke-Triſter, whereto the walkin a foreſt 


lieutenantſhip of the foreſt of Fromeſet- wood appertained ; and ſhews, 2 
a 8 | | rms it, a: 
further grants another walk in the ſame foreſt, -y roy 150, that the grantee ſhall not cut down any 


T®E-ES ſuper præmiſſa. This i condition, and extends to both s. tho' ; 
-e Fer enero an, 97 6 
3 that 
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Prrennert that within the ſaid foreſt were two walks; the one called Saver, 
Fat dale-walk, the other called Brewcombe-walk ; and preſcribes, that 
ra. the lieutenants of the ſaid foreſt for the time — had uſed 
Co. Lit. 2x3. 31ways, from time, &c, to grant thoſe walks in fee, or fee tail, &c. 
Moor, 53h. and that William Earl of Pembroke, his father, was ſeiſed in fee of 
Dali. 54- the ſaid manor and lieutenancy, &c. and granted that walk, called 
Poph. 1 Brewcombe-walk, to Sir Maurice Barkley in tail, and died; and 
Ba — dare An that the now Ear/ of Pembroke confirmed that grant, and further 
In. 22 unto him the cuſtody of Staverdale-wall in tail, prRoOv150 
" &c. that he ſhould not cut down any tree + of hr a An 
becauſe he had cut down trees growing in Brewcombe-walk, he 
entered ; and the defendant, as — to Sir H. Barkley, the fon 
of Sir Maurice Barkley, re- entered: whereupon the action way 
brought. Upon this matter diſcloſed by the replication, it was 
demurred in Jaw, | 


. | Fixs r, Becauſe the condition, that he ſhall not cut down trees 
* ſuper premiſſa, is void: for there is nothing granted but the walks, 
and trees cannot be ſuper præmiſſa, which refer only ta the things 
ted; and therefore it is impoſſible and void: for a condition 
is to be taken ſtrictly according to the words, and not by intend- 
ment; and therefore it is not good, as where one grants rent 
iſſuing out of the manor of D. upon condition that he ſhall not 
cut down trees ſuper præmiſſa. So a grant of a warren with ſuch 
2 condition, is a void conditign, for the impoſſibility, —And of 
that opinion was Gawvy, : 


SECONDLY, Admitting it ſhould be taken to extend to the 
trees growing within the walks, yet it Mall not be intended by 
this word præmiſſa to extend to Brewcombe-walk, which is only 
confirmed; but to Stauerdale-wall ſolely, which is thereby 
granted, 

But they all reſolved for the laſt point, that this word 
$6 _ @” extends as well to that which is confirmed, as to that 
| which is granted; for that extends in this ſenſe to præmentionata, 
33. Co. 51. a. and to avoid his entire grant. 
gn And as to the firſt, ALL THE JvsT1ces, except Gawdy, held, 
that here ſuper premiſe ſhall not be intended of the office of the 
walks itſelf, for that would be inſenſible and impoſſible; and 
therefore it ſhall be conſtrued, as reaſonably it may be, to the 
trees growing within the walks. And although weil hath 
properly relation to the thing itſelf, which is granted, yet when it 
| cannot have ſuch conſtruction, it ſhall be as it may well ſtand 
Ante, 125- with reaſon. And he who hath the cuſtody of the walk, hath 
qua/i the cuſtody of the ſoil itſelf, and of the things growing 
thereupon, viz. the herbage, and pannage for the deer; which 1s 
the reaſon, that if the keeper df à park cut down the trees, it 152 
forfeiture of his office, for it is an þurt to the game ; and there- 
fore this condition is neceſſary and reaſonable. And the denied 
the caſes of the grant of a rent, and the cuſtody of a park; for if 
ſuch-a condition were annexed, it were good. Wherefore It wi 
adjudged for the plaintiff, Jide 11. Co. 51, os Heath 
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Heath againſt Pole, Carr 20. | 


ACTION FOR WORDS. Whereas he was gaoler of Maid/ione, Werd ot ace 
that the defendant ſpake theſe words: Heath hath let forth 4% nabe. | 

* priſoners out of the gaol, and had his part and ſhare with them; 

« and by that means he came to his goods : he had not a ſheet to his 

« hed before he let them out of the gaol to ſteal them,” After verdiQ | 

for the plaintiff it was moved, that an action lies not for theſe 

words, For as to the firſt, he may let priſoners out, being ac- 

quitted, and to have fees of them, and thereby he may have ſhare, 

and get his goods by that means: and for the laſt words an action 

lies not; for it doth not appear that he had any ſheets at all, nor 

is it averred that they ſtole any ſheets for him. —And of that opi- 

nion was THE WHOLE CoukT. Wherefore it was adjudged for 

the defendant, | 85 


Duncomb againſt Reeve and Green. Cann ot. 


T RESPASS, for the taking of certain raw hides, The defen- 1f a defendant 
dant juſtifies as bailiff of /p/wich, by cuſtom there, that if any juſtifies diftrain- 
butcher Kills any beaſt within that town, and ſells the fleſh within ing a bide upon 
the market, he is to pay two-pence for cyery hide : and that the 5 * 
bailiffs may diſtrain the hide for the two- pence, if it be denied; and and it is replies 
ſo juſtifies for that, &c. The plaintiff replies, that after the di- that he tanned | 
ſtreſs the defendants tanned the hides, and ſo converted them to the hide after | 
their uſe, &c. The defendants by rejoinder ſay, that they tanned * 
them, becauſe otherwiſe they would have — And thereupon OD — 
the plaintiff demurred.— TE Cour held it to be an ill plea : for its roning, is a 
the cuſtom Sa age oo not enable them to tan; for that is Rupee and 
tortious, becauſe thereby the property is altered, and the [2 2 preicrip» 
marks to know them 2. takes 4 fon dhe owner, ſo as — — | 
he cannot have them again. And although one may in ſome caſes | . 
meddle with arid uſe a diſtreſs, where it is for the owner's benefit, NN 
as PornAn faid ; as where one diſtrains armour, he may cauſe — "x 
them to be ſcoured to avoid ruſt; ſo if one diftrains raw-cloth, he Co. Lit. 303. 
may cauſe it to be fulled, for it is for the owner's benefit. But Plowd. 7. 10g, 
here this tanning is not for his benefit; for it takes from him the — 96. 
notice of the thing, and ſo is a means of taking away the thing it- = = 
ſelf; for he cannot have any knowledge thereof to have it again. Owen, 46. : 124 
This preſcription alſo for the payment of two-pence for every Noy, gar. 
hide, where the fleſh is ſold within'the town, cannot be maintained Ce. Jac. 149. 
that toll ſhould be paid for that, although the hide xſelf be ſold '' — _ 


> 2 2 — — 2 


elſewhere. The rejoinder alſo is a —— Aa from the bar. 1 . 2 
Wherefore it was adjudged for the plaintiff. | 22 248, 
5. Bac. Ab. 151. 3. Will. 313. 3. Will 20. | Is Term Leg“. 
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ITY, Counteſs of Salop againſt Crompton. | 


Cafe will not lis S caſe was now moved again, and ALL THE JUSTICES te-. 
axzinſt a tenant ' + ſolved, that the action lay not for this negligent waſte, 


— = x Bar Awo allowed that if tenant at will burnt, or 700 


| | 1 U th 


alin tot: wheh 0 the 1 of the ale in . 6 3 R. E. ary, 


121. and 15. Edw. 4. pl. 20. and 2. Hen. 3. pl. 11, that if a bailiff 
S.C. Ante. 777. deſtroys the thing delivered, e ng lies; and where a ſhepherd 
Co. 13, b. will not keep his ſheep, but ſuffers them to be drowned, action 
N upon the caſe lies, becauſe he there took upon him the charge. 
Big » Bat here he takes not any charge upon him, but to occupy, and 
4. Mod. 13. pay his rent; and none will affirm, if a leſſee at will ſyffers his 
1. Salk. 19. Beo fall down, that an action ſhould lie againſt him; for he is 

Ld. Ray. 288. not bound to repair it. | : 
2 zo To this difference of voluntary and 1 waſte, PopHAu, 
* _ . _ Crexcn, and FENNER, agreed.— And PopnAxt ſaid, there was 
difference betwixt an intereſt and an authority : for if a man hath 
an authority to do a thing in general, action of treſpaſs lies; but 
 wherea man hath an intereſt during that time, his misfeaſance ſhall 
not be puniſhed by a general writ of treſpaſs, But as it hath been 
ſaid, if a tenant at will cuts down the trees, or pulls down the 
| houſes, a general action of treſpaſs lies; for thereby his intereſt is 
determined, and he is become a — for that he voluntarily 
had done ſuch an act, which could not be done by his intereſt, and 
determines the will. Wherefore judgment was given accordingly, 

| 1988 —— es 6. Ann. c. 13. 


— —— 


| Care 33: > * 1} Ic | Crouch againſt Fryer. 


Thecopyholders [PROHIBITION for ſuing for tithes, &c. Wherein is ſur- 
of ſpiritual per- ® miſed, That the biſhop of inton was ſeiſed in fee of the ma- 
S . nor of Biſtep:-Malton, whereof the plaintiff is a copyholder in fee; 
1 * and that he and his IO from $3 A &c. had been 
Ante, 512. Patrons of the church of E. whereof the defendant is parſon; and 
Pot. $14. that he and his predeceſſors from time whereof, &c, and all his 
Moor, 219%. farmors and copyholders of the ſaid manor, had been diſcharged of 
8. C. 618. tithes, &c.; and ſhews, that this land is anclent copyhold of the 


vel... manor demiſable from time whereof, &c. and becauſe the par- 
| — ſon ſued for tithes, and the court chriſtian would not allow of that 


| | plea in diſcharge, he brought the prohibition. And upon this ſur- 
Gib. Ten gn mig the defendant demurred. de 


. 
#4 
* 
* 


„ - TANFIELD, for the defengant, moved, that the ſurmiſe is not 
ul api ſufficient to ground 55 prohibition ; for although the biſhop 
KH, z- Bon. himſelf, being a ſpiritual perſon, may preſcribe to he diſcharged, 
1475. in point, &c.becauſe by intendment they might be ſo before the council of 

; Lateran, by reaſon whereof their farmors for years, or tenants at 
| will, might be ſo diſcharged, becauſe they are the poſſeſſion of the 

: biſhop himſelf, as it hath been -adjudged in Hright's Caſe; = 

it is not ſo for copyholds, which are alſo grounded by cuſtom 
fore time of memory: ſo it cannot by intendment be the poſſeſſion 


of the biſhop at the time of the ſaid council, but had continued by | 
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the hands of the copyholders a long time before; for otherwiſe it Cen 
could not be copyhold. And in 205 Eliz, it was ruled, by advice 848 
of ALL THE JUSTICES, upon a cafe depending in the exchequer, lb 
that althopgh the queen ſhall not pay tithes for her own poſſeſ- 

ſions, becaule ſhe is perſona miæta, and ſo might well retain them; 

if the grants them by patent in fee, or her copy holder of in- Ante, gre. 


b 1 [ 0, ff F nt warentes of tha Lg Vi 
LIN. 10 
| 


| 
| | | Wl 
elit nov al 


' , ' 
tune, Ke. cannot preſcribe ; for then there would be two times of 
memory, which is repugnant in itſelf. 3 
Cox # contra, For although a lay perſon, at the common law, 
could not preſcribe to be diſcharged of tithes, becaufe he is not 
capable of ſuch ſpiritual things ; yet, as being tenant to a ſpiritual 
corporation, he may preſcribe in them, but not in himſelf : for all 
thoſe copyholds are derived out of the manors, which were the 
ſſeſſions of the biſhop, and the freehold: yet abides in the bi- 1. Salk. 365. 
ſhop (a). For this — is for the bi 


— 


— 


iſhop's benefit, for (a) In cuſto- 
thereby he ſhall have the greater fines from his copyholders : eſpe- ee ren 
cially the lord of the manor, who hath the advowſon, may ſo pre- lu 4 . _—_ 
ſcribe ; becauſe it may be it was ſo at the foundation, that he and ferigtion d 
his copyholders ſhould be ſo diſcharged : which is the reaſon, in drcimando may | 
Cotton's Caſe (b), that the lord of a manor, in reſpect of a recom- be pleaded to 
pence given to the parſon, ſhall have the tithes of his tenants. 2 
And fo Piget v. lern (c) was ruled. dime of Jt. | 
But PornaM and FExNNER held, that this preſcription is ill; Me: 8. 13. 
becauſe the copyholders are intended to be before the council of 3-Burrow,1278, 
Literan, at which time every one might give his tithes where he 
would: and ſpiritual perſons might Fry, to retain them to them- 
ſelves; but they ought to preſcribe in themſelves and their prede- 
ceſſors, and not in a que effate of the manor : and then à copyholder 
cannot preſcribe to retain them himſelf, and fo by confequence he 
cannot preſcribe to be diſcharged; but a biſhop may preſcribe to 
haye the tithe of his copyholders, which ſhall be good againſt the 
parſon. And upon the erection of the patronage it could not be 
allowed that copyholders ſhould retain their land diſcharged, which 
always ſhould be out of the lord's poſſeſſion; and they ought to 
be appointed how they ſhall go by him who had then the poſ- ; 
leſion before the council made, and that was intended to be the 2- Co. 45. 2. 
copyholder . himſelf, But of leſſees for years it is otherwiſe ; for te, 513. 
they ſhall be intended to be the poſſeſſions of the biſhop himſelf 
at the time of the council. —G awpy and CIE NV doubted thereof. 
Wherefore adjournatur. 8. div. 4. pl. 13. 31. 
Norz, That in Eafter Term, 44. Eliz. this caſe was argued 
ain; and then Gawby, FENNER, and YELVERTON,: reſolved, Ante, 704 
that this preſcription was good; for all copyholds are derived owt | 
of the manor : and it ſhall be intended, that this prefcrigtion had 4 . 
ts commencement at ſuch time when all was in the lord's hand? , 
and the one preſcription is not contrariant to the other, although 
th were from' time whereof, &c.; for the one ſhall give place 
to the other : and this objection may be, where a copyholder pre- 
{cribes for common, or the like, which is afual.—Hit PorHAM' 
held his former opinion: yet, notwithſtanding, it was adjudged 


for the plaintiff. | 
7 (6) Ante, 387. 00 Ante, 599- 


Ye!v. 3. 
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Ca 24 Royal againſt Peckham. 
Slanderous ACTION for theſe words: Whereas he was indicted of ſuch 4 
words, though felony, for robbing of the defendant, and was arraigned, and 
| = 20g uitted thereof before the juſtices of peace of the county of Nor- 
_ a ; that the defendant ſaid of him, “ If Mr, Haſſe and one 4, 
Pot $24 * (juſtices of peace of the ſaid county) had done juſtice, Royal had 
been hanged for robbing me. The defendant pleaded not 
J. R. H. 339. 0 Py "Pp 
guilty: and after verdict it was moved, that an action lay not for 
theſe words, becauſe it is not a qirect affirmative that he robbed 
him; and, _ acquitted, he cannot he endangered by them, and 
therefore no loſs: and the ſlander is rather to the juſtices of peace 
than to the plaintiff.—But THE Cour held, that the action well 
lay; for although he were acquitted, yet he thereby ſlandered the 
plaintiff ; wherefore the action lies: and they are qua/i a preciſo 
affirmative that he was the party who robbed him. And it was 
adjudged for the plaintiff. | 


ran 55. Symcock againſt Payn. 
AJumpfir will A SSUMPSIT. For that the defendant, in conſideration that 
not he for rent, the plaintiff had Jet unto him ſuch land for a year, promiſed 
An unto him ad tunc et ibidem to pay pre firma terre predifte at the 
tract. year's end twenty pounds. he defendant pleaded non aſſumpſit; 
Ante, 118. 242. and found againſt him. It was alledged in arreſt of judgment, 
Poſt. 259. that the action lay not; for it appears to be for the rent, for which 
Roll. Ab debt lies. —But ALL THE CourT (abſente PorHam) held, that 
K.. * . the action was maintainable; for it is not a rent, but a ſum in 
Jac. 598 , * 
6666. groſs; for which, he making a promiſe to pay it in conſide ration 
Cro, Car. 343 · of the leaſe, the action lies: and it was adjudged for the plaintiff, 
gy But afterwards, becauſe it was but a mere debt, for which an ac- 
= tion of debt lies, and it & but a contract, it was reverſed, 
Cowp. 1238. Dougl. 5, 2. Term Rep. 433. 
Cary 26, | Ingolſby againſt Johnſon, 
A mode: to pay DROHIBITION for ſuing for tithes of dry cattle. And fur; 
one ſpecies of miſeth, That he uſed to pay the tenth ſheaf of corn, the tenth 
| fithes in ſatis- cock of hay, the tenth fleece of wool, the ſeventh calf, and the par. 
faQtion of ano- fon to pay one penny ob. and the eighth calf, if he had eight, and 
ther fpecjes of 4 penny . 
tithes is bad. the parſon to pay one penny, et ſic uſque decem; and if he had under 
Ante, 446- the number —— to pay only an halfpenny for every one, and 
Moor, 258. 909. ſo after that rate for lambs and colts ; and that it was in atis faction 
Sev. 100. for the tithes of all dry cattle, and for all other tithes of corn, hay, 
I. Koll. Ab. 651. and cattle. And it was thereupon moved, that this ſurmiſe is not 
2. Leon. 70. ſufficient; for that which he uſed to pay is but the tithes in kind, 
— * and therefore cannot be in ſatis faction for the tithes of other things 
3722 than themſelves.— And this was the opinion of THE WHOLE 
Couxr. But if he had made this preſcription only for his dry 
cattle, for his plough, or to manure his ſoil, it had been other- 
wiſe. But this general preſcription cannot be good : for then 
thereby he would excuſe all feeding cattle, although he kept 500, 
or more, which is not reaſonable, Whereupon conſultation was 
awarded. : | : : 


Michaelmas 


n 


| ACTION for theſe words, ſpoken to the ——— ſervant, viz. Sgiitual defa- 


fefendamt, that the action lay not. 
| | 
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Sir Edmund Anderſon, Kut. Chief Juſtice, 
Thomas Walmſley, E/g. 

George Kingſmil, E/q. | Fuftices, 

Peter Warberton, Ey. 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt, Solicitor General, 


Holwood againff Hopkins, 


Carr r, 


„Thy miſtreſs is an arrant whore, and would have lain with mation is not 
eme ſeven years ſince, and I would not, unleſs ſhe would go to maintainable ' 
the hedge.” It was alledged in the declaration, that ſhe was in at common law, 
communication of marriage with J. S. who was ſeiſed in fee of — 
land worth 200l. per annum; and that by reaſon of theſe words ſhe unlefs it appear 
loſt her marriage. The defendant pleaded not guilty, and it was that the words 
found againſt him It was now moved, in pond of zudgment, by were ſpoken for 
WARBERTON, that an action lies not for theſe words; for the —— 
words are ſpiritual ſlander and defamation, and puniſhable there, 2 
and not by our law; for our law cannot take conuſance, nor | | 
whether one be a whore, or not: which is the reaſon in 27. Hen. 8. Gn 
that for calling one whore,” or heretick,” an action lies not 729. 255 
in our law. | 1. Com. Dig. 

And of that opiqion were ALL JHE CouxT. But they 185. 194- 
held, that if the words had been ſpoken to him who was in Id. K. 213. 
communication to have married her, ſo as it had appeared that he 1 Jak. 692.696. 
purpoſely intended to hinder the marriage, the action had been Sta. 471. 821. 
ma ta nable for the loſs which ſhe ſuſtained ; but when they are 2. Buin's E. Ls 
ſpoken generally, although peradventure an hinderance comes by 1135. 
reaſon of them, yet non 'conflat ; and therefore for ſuch collateral 
hinderance jt is not reaſon the action ſhould lie. It is not like Arne 
Davies's Caſe, 4, Co. 17.; for there they were ſpoken, as appears by gutt. 638. 
the record, to him who was in communication with her to marry 
her. And the words were, Will you marry her? ſhe hath had 
wa child, or two.” And the having a baſtard is triable by our 
law, and puniſhable, and ſo not like to the caſe in queſtion. And 
tor the calling one baſtard an action lies; for baſtardy is triable by 
pur law. And to ſay, Such g tavern or inn is a bawdy-houſe, 
ation well lies, for the temporal loſs which they ſuſtain 

y reaſon thereof, Here the words being a ſpiritual defamation, 
and there puniſhable, the damages ſuſtained by reaſon thereof are 
þut acceſſory, and by conſequence ſhall not alter the nature of the 
action.— Wherefore, — arguments at the bar, and upon 
view of the precedent of Anne Davies's Caſe, it was adjudged for the 
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Care 2, Thaxbie again Smith. 
| | _  Bafter. Term, 42. Eliz. Rell 939. 

When any part ACTION for theſe!words, © Thou vert forſworn in the Carpen. 
of the ſlander is * ters-hall, and didſt rob the hall, and deceive the Company 
9 * * of twenty * + rag The defendant pleaded not guilty ; it was 
_ judgrecat. found againſt him; and now alledged in arreſt of judgment, that 
1 action lies not for theſe words. — The plaintiff declared, that 
Moor, 142. the Company of Carpenters in London were corporated from time, 
2.Roll, Ab. 576. &c. and confiſted of maſter, wardens, and company; and that 
Cro, Car. 328. the plaintiff was elected maſter; and that he had the goods and 
the money appertaining to the 98 delivered unto him, and 

was ſworn to render an account at the end of the year: and ſo he 

could not rob himſelf, but it is only deceiving of the truſt commit- 

ted unto him; for which words an action lies not. — Sed non allo- 

© catur : for it is not affirmed that he was maſter at the time when he 

robbed the hall, but ſhall be intended the contrary; wherefore the 

action well lies for thoſe words. But for the firſt words, Thog 


Co. Cu. 328. wert forſworn in Carpenters- hall,“ they are not actionable: and 


although one — cannot rob an hall, yet, in common par- 
lance, it is well underſtood what he intended thereby; for /oquen- 
dum ut vulgus, c. TRE Cour held, when any of the words are 
actionable, the plaintiff ſhall have 4 mana and fo it hath been 
—— 2 adjudged, Wherefore judgment was given for the 
p . 


enn z. 1 Wyſon again Fenton. 


Words not ac- AET ION for theſe words: Thou art a forſworn bailiff, and 

tionable., vert forſworn this day.” After verdi® for the plaintiff, upon 

Ante, 135+ not guilty pleaded, it was moved in arreſt of judgment, that an 
action lies not for theſe words; for he doth not ſhew that he was 
forſworn in any court: it is not alſo ſhewn that he was a ſworn 
bailiff at the time of the ſpeaking.—The opinion of THE Cover 
was, that the action lay not, upon the firſt reaſon principally. 


| c Baker again Rogers. 
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If « firanger PROMNIBITION . Upon demurrer the caſe was, One Broughton, 
contract with a ſeiſed in fee of the advowſon of Barby, the church being void, 
patron for the omas Baker contracted, before the pardon 39 Eliz. with Brough- 


— ter ton for this avoidance. Hreugbton, for 180l. granted it to Thomas 


' the church is Baker, who, by colour of that grant, preſented Walter Baker his 


void, and pre- brother the now plaintiff, who was admitted, inſtituted, and in- 
ſent LE... ducted thereto. Aſter his induction, and before the pardon, 
— — Thomas. Baker acquainted the plaintiff what he paid for that avoid- 
grant is void, as ance, requiring him to have conſideration thereof, After the par- 


being of a che. don, Malier Baker was ſued in the —— court, before the high 


i «Fn; but commiſſioners, for ſimony; and (the proof there being no more 
. than as before is ſhewn) he was ſentenced that this was ſimony; 
fore be confider. and that Falter Baker was as an intrudor, and his admiſſion and 


ed as a uſurper, inſtitution utterly void, and as if he never had been parſon; for ſo is 
bot as a f. their courſe there, when one is deprived as /imoniacuss Thereupon 
ee he brought the prohibition, compriſing all this matter; and the par- 


es don; and that he was not a perſon excepted. The defendant plead- 


purſuance of a ed the act of 1. £liz. c. 1. ſ. 18. which gives authority to the high 


com- 
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. 
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; 23d January, 


" mitted, inſtituted,” and inducted, and a 
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commiſſioners, and the ſentence before them, and prayed a conſult- Barts 
ation; but miſpleaded the act in the date, viz. 25th January for . | 
22 (a). It was thereupon demurred.—F1zsT, It * 4 
was moved, that this preſentation was not by ſimony; for although (a) See 4.'Bac. 
the contract was fimoniacal for the avoidance, yet it was a mere Ad. 479. 
void grant; for the church being void, the avoidance cannot be 0) The true 
granted, becauſe it is a thing in action (quod fuit conceſſum) (b) ; then, — Go 
when he preſents he gains it by uſurpation ; and the preſentee is lg wiliry in 
in, by that preſentment, by uſurpation, and not by the ſimoniacal guarding oo 
N | ales oe 1, Ao ret 
SECONDLY, Although this be ſimony in the preſentor, yet this of irs being a 
acquainting of the preſentee therewith after the induction, makes choſe is ation. 
it not to be any fimony in him, but he is qua/; acceſſory thereto ; 4. Mansfc, 
which offence is not excepted in the pardon, although fimony. it- 3 Bun. 151 
ſelf is excepted : and the expoſition of a pardon belongs to the Moor, 753.9144 
common law, and not to the ſpiritual court. In 27. Elz. in this Co. Lit. 120. 
court, in the caſe of one Fox (c), who was deprived during the ow — 
parliament for incontinency before the 2 and another ad- Cre. or 0 
terwards the pardon diſ- Cro. Car. 425. 
charged the offence, it was adjudged that this deprivation, and the Noy, 142» 


other's admiſſion alſo, were both of them utterly void. op . 
Tut Cour held, that the prohibition lay not: for as to the firſt, 3. Baz. Abr. 


although the preſentee come in gua/i per uſurpation, yet becauſe 1. Bt. Rep. 4go. | 
it is by means of a fGimoniacal contract, which is the cauſe thereof 2 27 
(for otherwiſe it is to be intended that he would not have permitted. 2500. 
that preſentment), it was held, that it was as well fimony as if the 

grant had not been void. 


As to the ſecond, they held it to be ſimony; for there are not he cntence ot #. 
any acceſſories in ſimony, but all are [wo pa therein, as well as a ſpiritual court 
in treſpaſs : and it appertains to the ſpiritual court to determine it, in fimony is to 
and not to this court to meddle therewith : and when the ſpiritual 8 —— 
court hath ſo ſentencedit, this court ought to give credence thereto, contin 11 
and ought not to diſpute whether it be error, or not. For this qiveſts che in- 
court cannot take conuſance of their proceedings, whether they be cumbent of his 
lawful, or not; which is the reaſon that in this court it ſufficeth to freeboid. 
plead a ſentence out of the ſpiritual court briefly, without ſhewing Cod. 83g. 
the manner thereof, or of their proceedings. And, as the cafe is Comb. 73. 
in Lord Dyer, if the ſpiritual court will certify the eſpecial matter 4a. 


. , . 4 EA 
upon a certificate of matrimony, or baſtatdy, or the like, it is not { WS 


re Ben they ought to certify preciſely. the one way or other; g. Bac. Ab. 228. 
or this court cannot adjudge of that ſpecial matter, but it apper- See the argu. 
tains to their law to determine it. And although it were ſaid that mente on the 
in the ſpiritual court they ought not to have intetmeddled to diveſt — ly 
the freehold, which is in the incumbent after the induction; true it . Stare Triaks, 
is, they ſhould not meddle to alter the freehold ; but they meddled 205. | 


only with his manner of obtaining his preſentment, which by con- Caſes in Crown 


| ſequence diveſted the freehold from him, by the diſſolution of his ., 4% 


eſtate, when his admiſſion and inſtitution 1s avoided. | 
As to the miſrecital of the ſtatute, it is not material; becauſe it 


. 


is in bar, and the prohibition itſelf lies not. 


And they all held, that it was fimony in the incumbent, 
although he were not privy thereto at the firſt. Ore: 
| $1MONY 


Michaelmas Term, 42. and 43. Elz. In C. B. 


raiaſt vel vendendi ſpiritnalia, vel * adherentia, 

| Ro6335, And W ARBERTON ſaid, that if one be preſented by fimony, and 
he who is preſented is =y or privy to the ſimony, he ſhall be de- 

rived, an — IE to take any other benefice ; but if he 

preſented by frmony between two ſtrangers whereto he is not 

privy; he is deprivable by reaſon of the corruption, but not diſ- 

abled to take any other; and that is the rule of the civil law,— 
Wherefore they all, after ſeveral arguments, agreed that the pro- 

hibition lay not; and conſultation was awarded;,—NoTE. Ng 


conſultation awarded upon the roll. 
See 13. Ann. c. 124 . 
Eaan 4 | Sir Robert Baſſet againſt Gee. | 
Crenting an in- CYUVARE IMPEDIT, ſuppoſing that his anceſtor was ſeiſed in 
— bekees fee of the advowſon, and preſented, and afterward granted 


— — and Aanwoed preſented H.; that the church became void by the 


gives the pre- death of H. and it belongs to him to preſent. The defendant 
ſentation to the pleads, that H. was created a biſhop in Ireland, whereby it apper- 
ny — 5 tained fo the queen, by her prerogative, to preſent, who preſented 
8. him (the defendant).— It was ruled to be no plea, without tra- 
a firariger to verſing the avoidance by death. And this creation of the incum- 
prefent. bent a biſhop of Ireland was admitted to be a cauſe of avoidance ; 
Ante, 44- 119. and that the queen ſhould have it by her prerogative. It was alſo 
$37+ 54% 601. held PER TOFAM CURIAM, that if the queen doth not take the 
Cro. Jac. 54 benefit of the firſt avoidance, but ſuffers a ſtranger to preſent, and 
bot. . the reſentee dies, ſhe ſhall not have her prerogative to preſent to 
2 the ſecond avoidance. 


— Show. 414. 1. Com. Dig. 284. Wood's Iaſt. 37. 
Can 6. 5 Shyfield again, Barnfield. 


A baihlf cannot A CCOMPT againſt the defendant, as bailiff of certain goods to 
wage his law : merchandize ; to which the defendant tendered his law. —THz 
Aue 9+ CovnrT ſaid, that it had been oftentimes adjudged here, and in the 
2 3 4 queen's bench, that a bailiff cannot wage his law, but a receiver 
12 Mod ss may. Whereupon he pleaded to iſſue. 

5. Bac. Ab. 451. 2. Salk. 682. 


ca 7, Williams againſt the Biſhop of Lincoln, and the Mayor and 
| Burgeſſes of Bedford. 
Michaelmas Term, 42. & 43. Elix. Roll 3614. 


A n impedit Q IMPEDIT to preſent to the hoſpital or pariſh- church 
— pling of Bedford. Upon demurrer to the count the caſe was, That 
pariſh church the corporation of Bedſord was ſeiſed of the advow ſon, and granted 
is good in the the firſt and next preſentation to Scriven, and afterwards granted 
digunAive. primam et proximam advocationem to the Earl of Bedford, who granted 
2. And, 133. it to the plaintiff, The church afterwards became void, and Scriven 
preſented his clerk, who was admitted, inſtituted, and induRed; and 

then the church became void again, and the plaintiff preſented; and, 

being diſturbed, brought a quare impedit.— After argument at the bar, 

Co. Lite 378, b. it was reſolved by W ALMSLEY, KiNGsMIL, and WAK BER TON, that 


this ſecond grant was void, ſo as the plaintiff had not any _ 
| | or. 


( 


 $SimMonY was defined to be voluntat, five deſiderium cniend! 


the next avoidance to Manwwoed ; that the church became void, 
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for when they had granted primam et proximam preſentationem to Wittrans 
one, they had not any authority to grant it afterward to another. ,, 849 
But peradventure, if the firſt deed had been loſt, before he had Than e. 
taken the benefit thereof, and that it could not be pleaded, the 7 
ſecond grant might have been good; and ſo it was not void to all 

urpoſes : but he can never have the ſecond preſentment ; for it is 
zyainſt the expreſs words of the grant, which are, that he ſhould 
have primam et proximam præſentationem, which cannot be altered 
by any intendment ; and in the pleading he ought to aver, that it 
was the firſt and next avoidance. 

ANDERSON held, that he ſhould have the fecond preſentment ; 

for ſo was the intention of the grantor, when he had granted the 
firſt before; and it may well ſtand with the law : as where two co- 
parceners make compoſition to preſent by turn, the eldeſt firſt, and 
the younger afterward ; if the youngeſt grant primam et provimam 
aduocationem, it is in law but the ſecond only, and yet the grant is 

ood enough: ſo 15. Hen. 7. pl. 3. where one granted the third pre- Co. Lit. 379, a- 
—— to an advowſon, and died, his feme was endowed of 
the third preſentment, the grantee ſhall have the fourth preſent- 

ment. So here, the grantee ſhall have the firſt and next, which R 
belongs to the corporation: he conceived alſo, that the writ, 

which was in the disjunftive, was ill, —But ALL THE OTHER 
JosT1cEs were againſt him therein, Wherefore it was adjudged 

upon the matter for the defendant, Yide Dyer, 20. & 35. & 

20. Hen. 8. Preſentm.” Bro. 54. 


Temple againff Temple. C488 8. 
DEBT. The caſe was, A rent was granted to baron and feme for Debt lies by an 
their lives; the rent was arrear; the baron dies; another rent ä — 
18 arrear ; the feme dies inteſtate, and her adminiſtrator brings debt 1 


for the arrearages due in the life of the baron, and after. and wife, joint- 


Tux Count reſolved, that it well lay, becauſe the arrearageg 22's for lite. 


ſurvived to the ſeme, as well as the rent itſelf, - Geo. 2. 


Bur an exception was taken to the declaration, for that it is Where admini- 
alledged, that adminiſtration was committed by the Dean of Litch- tration is grant- 
feld, and it ſhews not by what authority he committed it, nor that 2 ** ene” gh 
he was loci illius ordinarius.— And for this cauſe ThE Cour held ji, ke 
the declaration to be ill; for the Court intends not his authority muſt be hewn, 
being ſpecial, without ſhewing it. But the pleading of adminiſtration Ante, 431. 
committed by a biſhop is good enough, without ſaying that he P- 335. 879. 
was loci illius ordinarius, for fo it ſhall be intended, and fo the pre- 28. Jac. 556 
cedents warrant it; but in a bar or replication it is vitious. 5. Com. Dig. # 


Kid H. Y * . 5. . . 
1 33 


Pill againſt Towers. Cath 9. 
Eafter Trrm, 42 liz. Roll 15752. 
REPLEVIN. The defendant made conuſance as bailrff to Sr A court baron 
Fulk Grevil, for the amercement of a free-tenant within his 9 . —— 
manors; and ſhews, that Sir Full Grevil was ſeiſed in fee of the — * x ts rg 
manor of D. and that he, and all thoſe whoſe, &c. have had a court- nor; it muſt be 
baron within the manor before his ſteward of the manor, tenendum held before the 
from three weeks to three weeks; and alledgeth a cuſtom to have fvitors, and 


cannot be pre- 


ſuit of court from all his free-tenants of the manor ; and that if (4.0 for be 


preſcription as to the extent of its authority may be good. 6. Hen. 4 pl. 3. Co, lit. 58. 4. Co. 33. b. 
4 Inſt. 208. 1. Mod. 173+ Cro. Jac. 32. Noy, 20. Godb, 49 68, - 
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Przz any of them made default, and his default was preſented by the 
2 bomage, they had uſed there to amerce him, — the amercement 
do affeer, and the lord had uſed to diſtrain ſuch a tenant for ſuch 
x. Leon. 316. an amercement per aliqua bona vel catalla ſua within the manor: 
* and for an amercement for this cauſe the diſtreſs was taken, &c.—. 
mn Upon this conuſance, thus made, the plaintiff demurred and, 


after argument at the bar, it was reſolved by THE wHoLE Cour, 


that the avowry was inſufficient. 
FirsT, Becauſe he preſcribes to have a court-baron within his 


manor, whereas it is of common right, and cannot be by pteierip- 


tion; for it is incident to a manor.— For WALMSLEY ſaid, uſage 
is not but where there is a defect of common right; but here it 
ſtands with common right, and therefore it is not good. And 
whereas it is ſaid that it ſhall be maintained by cuſtom, in regard 
the preſaription is to hold it before the ſteward of the manor, 
. which is againſt common right (for of common right it ought to 
be holden Pefore the ſuitors), yet it is not good; for a court-baron 


. Ca, Lit. 58. a, cannot be holden but before the ſuitors, and ſometimes before the 


bailiff and ſuitors, as by writ : and by plaint, it ſhall be before the 
ſuitors only-; but in no caſe without the ſuitors: and one can- 
not have a court by preſcription, but where he cannot have it 


otherwiſe, -And ALL THE [rsTICES agreed with him, that he 


could not have a court-baron by preſcription ; but he may by pre. 
ſcription enlarge the authority thereof, as to hold plea above 40s, 


and the like. | | 
SECONDLY, WALMSLEY held, that the preſcription to diſtrain 
the goods of the offender in any part of the manor is not good, 
for thereby he may diſtrain in the lands of one who did not of- 
fend ; but ſome of the other Juſtices held, that it might be good 
by preſcription. _ Wet 
TH1nkDLy, He preſcribes to diſtrain the beaſts or goods of the 
free-tenant, who made default of ſuit; and here the diſtreſs is taken 
of the beaſts of his under-tenant, who is not within the preſcrip- 
tion. Wherefore it was adjudged for the plaintiff. 
est 10. | | White againſt Weſt. 
I TOE Trinity Term, 42. Eliz. Roll 3417. 
If A. and B. R EPLEVIN. The defendant made conuſance, as bailiff of ons 
levy a fine to C- Geri/h. Upon demurrer the caſe was, That one 1 


1 ad ſciſed of the land in fee, he and I bite levied a fine thereof to Long, 


If he dies wich- who rendered it to White in tail, rendering rent: and by the fame 


out iſſue, quod. fine it is limited, that if F/bite died without iſſue, tenementa prædicla 
tenementa integr% jntegre remanebunt to Baynton and his heirs. Afterwards Baynton, 
— 9 by indenture inrolled, bargains and ſells his reverſion and rent to 
be —— Geri/h in fee; White ſuffers a common recovery; and afterward, 
fe of the rever- for this rent, Yet diſtrained : and, Whether the rent was gone by 
fion to 4. this recovery? was the queſtion. Two points were moved: Firlt, 
Ante, 8. C. 727. Whether this were a reverſion, or a remainder, limited to Paynton, 
2. Lev, 54 being all by one fine? for if it be a remainder, the reſervation of 
4-Bac, Ab. 296. the rent is yoid. —Secondly, Admitting it to be a reverſion, and to 


3- Com. Dig. be bound, and taken away by the common recovery, Whether the | 


* 50 kent alſo be extin& ?—After argument at the bar, it was fe- 
1. Term Rep. Tolved for the defendant, Firſt, That this is a reverſion; for, bei 
738. one fine, it enures, as if it had been at ſeveral times; and it 


be intended as rendering the tail at one time, and rendering the 


reveruon / 
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reverſion at another time, and fo in the uſual courſe of fines; and War 
fo it hath been always expounded : but it is not fo in grants by againſs 


deed Wæsr. 
SECONDLY (which was the moſt doubtful point), They reſolved, If a gift in tail 
that the rent was not extin&, becauſe the grantee was always in be made render 
poſſeſſion thereof, and it is diſtinct from the land; and that where- |, — n= 
of one is in poſſeſhon cannot be diveſted by a recovery againſt tan cugers a re- 
another man: and here is not any recompence for the rent; for covery, it will 
that goes only for the land: and it is not like the caſe of a rent not bar the 
nted out of remainder, becauſe that never was in poſſeſſion, nor 2 * 
a thing executed: and 1t 1s as if tenant in tail himſelf had granted SETS 747. 
a rent, and afterwards ſuffered a common recovery, that rent which E 
was in eſſe ſhall not be gone by this recovery; no more ſhall this Noy ä 
rent which is annexed to the reverſion, although the reverſion it- . = 
ſelf be gone. And where tenant in tail diſcontinues the land, 1. Mod. 109. 
yet the donor ſhall always have his rent, and it ſhall not be taken Pot 139. 
from him; as 48. Edw. 3. and 31. Ed. 3. title Guard. So 8 
ſhall be in the caſe of a common recovery; for it is all one in ef- Eg. Cal. Aba gy 
tet, and not like to a recovery by title, which defeats the eſtate ut - 2. Bac. Ab. 5 50. 


terly: and the manner of pleading it ſhews always when it is a 3-Com.Dig.237, 
common recovery, and when not.—W herefore it was adjudged for ©'viſe on Re- 


cov, 248, 
the defendant, Ante, 169 


Littleton againſt Hibbing, cu 11, 
Michaelmas Term 42. & 43. Eliz. Roll 627, 


Selk FACIAS againſt executors, upon a judgment againſt Executors muft 


their teſtator in debt. They pleaded, that before they had any — ray 


conuſance of this judgment, they had fully adminiſtered all their ture 6ſt. 


teſtator's goods in paying of debts upon obligations. And it was 

thereupon demurred : and, after argument at the bar, adjudged for 8 

the plaintiff, that it was not any plea; for they at their peril ought Mod. — 
to take conuſance of debts upon record, and ought firſt of all (un- 9. Co, 88. b. 
leſs for debts due to the queen, wherein ſhe hath a prerogative) to 3. Lev. 57. 
atisfy them; and although the recovery was in another county 2: K. 507- 
than where the- teſtator and executors inhabited, it is not material. u mg 

But if an action be brought againſt them in another county than 1. Went. — 
where they inhabit, and before their knowing thereof they pay 2. Bac. Ab. 435. 
debts upon ſpecialties, that is allowable (a). Wherefore it was ad- and the caſes 


Judged accordingly. Vide 4. Hen. 6. pl. 8. 21. Edw. 4. pl. 21. ö 


Plowd. 279. 1. Leon. 312. 2. Leon. 60. 


| | Perren azainſt Bud. CASE 13. 


AC ION UPON THE CASE. Whereas Bud had brought An ton on 
debt in the common pleas upon a bill of 4ol. againſt the the caſe will lie 
plaintiff ; and upon examination it appeared to. the Court that all ry 
except 288. was paid ; whereupon they, in Trinity Term, ordered, Yr 8 
that if the plaintiff would not accept of the 288. with ſuch da- n in the 
mages as the Court ſhould aſſeſs, then the now plaintiff ſhould im- e of the 
part until G&abis Mich. ; that the defendant, knowing of this or- pang, 2 
t had procured a nbi dicit to be entered, and upon this deceit bees ot 1 * 
brought this action. And it was thereupon demurred.—FIR8T, Court for pay- 
n regard of the manner of the pleading, becauſe he doth not aver ment of money; 
that he tendered the 28s. ; for otherwite the plaintiff (then defen-. but the dechra- 


* : tion muſt ſtate a 
) was not to have the benefit of the order. —— 


f Juſal, Ante, 629, Poſt, 838. Cro. Jac, 223. 3 Lev. 210. 1. Bl. Rep. 427 
eko. ELIZ, PART 11 Ggg SECONDLY, | 
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Pian + SECONDLY, This action lies not in reſpect of the matter; for 
2% this entering of the :hi/ dicit is the act of the Court, whereof none 
Ber. ann take advantage, nor any action lies for it: and in proof there { 

was cited 26. A. pl. 40. and 21. Edw. 4. pl. 22. where a writ of 
privilege was granted without cauſe, no action lies.—But ALL Tur 
Covkr held, that the action for the matter would well lie for pro- 
curing a nihil dicit to be entered in abuſe of the Court, whereby 
the party defendant in the action ſuffered prejudice. And there- 
fore if one procures another to ſue me without cauſe, an action 
lies not againſt him who ſued without cauſe ; but for this falfity 
in procuring my vexation an action well lies: ſo where one caſts a 
protection in delay of my action; and likewiſe for every, falſity an 
t. See Paſley action upon the caſe is maintainable (a). But here this is not 
v. Freeman, good for the manner, becauſe there is not any tender or refuſal in 
3- Term Rep. the other to accept of the 28s. alledged ; for without that there 1s 


” not any breach of the order in the now defendant; and lus then 
procuring of the nibil dicit was lawful. | 
Cas 13. ; Dotter againſt Ford. 


Trinity Term, 42. Llix. Noll 541. 


Words againft a ACTION upon the caſe for words. Whereas he was of good 
tradeſman are <- me, &c. et per multos annos jam retroatlos fuit mercatar, and 
1 uſed the trade of merchandizing tam infra regnum quam extra, that 
able, unleſs it the defendant ſpake of him theſe words: Thou art a beggarlr 
be averred there knave, and a bankrupt, and thou art not able to ſhew thy face.” 
was at the time It was moved, that an action lay not for theſe words, unleſs it had 


acolloguim con- appeared by the declaration that he was a merchant at that time; 


— WH ps; ©. being ſpoken of a gentleman, or any who uſed not the trade of 
merchandizing, an action hes not. —And of that opinion was THE 
Noy, 23. wHOLE Cour. —gBat the queſtion was, Whether by alledging 


S , | k 
9 that he uſed the trade of a merchant per multos annos jam retroattc;, 


Stra. 696. 1169. it ſhall be intended that he was a merchant at the time of the word; 
Id. Ray. 1417. ſpoken And THE Count ſeemed to doubt thereof, becauſe it 
4. Bac. Ab. 513» not preciſely alledged; for it may be he uſed that trade for a tim, 
we and left it afterwards. Wherefore they would adviſe thereof. 


Car 146 | Worledg againſt Kingſwel. 
Eafter Term, 40. Eliz, Roll 1418, 
If a copybold to REPLEVIN. Upon demurrer the caſe was, That a copyliols 


_ of of amanor which had common by preſcription in _ actes. 
— e Parcel of the demeſnes of the manor, eſcheated, and the lord by deed 


Jord grants it granted it to another in tail per nomina, Sc. communiarum quarum- 
with all com- cunque, difto meſſuagio ſive tenemento ſpeclant. ſive in aliquo modo pri. 
mon appurte- tinent. vil cum codem meſſuagio dimiſſe ufitat. Whether by tlieſe worss 


— the grantee ſhalt have common in thoſe fixty acres? was thequel- 
mon, though tion. And after argument it was reſolved by ALL THE Covs), 


the ancientcom; that the donee in tail ſhould have ſuch common as the copy holder 


mon was en had; but the ancient common, which was by preſcription, is deter. 

1 mined by the unity of poſſeſſion in the lord. But the grant enu!e* 

n as a new grant of the ſame common; as grant to Iingion of the like 

_ — d. liberties which London hath, is a new grant of the like libertie. 

I. Salk. 130. Wherefore it was adjudged for the plaintiff, : 

1 Yelv. 189. Noy, 136. 2. Roll. Ab. 61, 2. Brownl, 210. Moor, 667. Gp. 
Ten. 224+ 4. Mod. 364. Cath. 342. 2. Vern, 250, 6. Mod. 19. 2, Ld, Raym, 1225. 
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Cowper againſt Temple. Cart 15. 


4 Hilary Term, 42. Eliz. Roll 1434. 
of EPLEVIN: The defendant avows for damage feaſant, by rea- To an avowry 
= ſon of a copyhold granted to the defendant and one Godfrey, on 3 /ole Heis 
Q- and three others ; and that the three died ; and afterwards Godfrey 122 
y died, whereby he was in by the ſurvivor, and is ſole ſeifed, and — ae ok 
e- took the beaſts damage fea/ant. The plaintiff confeſſeth the copy tif may confeſs, 
Wn granted, and that the third died; and the defendant and Godfrey and avoid the 
ty {urvived, prout, &c. But he further alledgeth, that afterwards 3 
4 Godfrey ſurrendered his part to a ſtranger, who conveyed it to —— 
an plaintiff, who put in his beaſts; and traverſeth ASE Hoc that fa. 
ot the defendant was ſole ſeiſed, prout, &c. tempore captionis. And it 
in was thereupon demurred ; for the ſale ſeiſin is not traverſable, but 
1s the ſurvivorſhip only: and the jointenancy and ſurvivorſhip are 
"Ir here confeſſed and avoided, and therefore the traverſe is double. — 

But THE WHOLE CourT were of opinion, that the traverſe is well 

taken; for the ſole ſeiſin being alledged by way of bar preciſely 

and materially, it ought to be traverſed ; as 2. Edi. 4. pl. 28. But 

where it is alledged only in the count by way of ſuppoſition, as in 
od mertd'ance/ter or dower, or the like, 8 may be pleaded 
* againſt it without a traverſe ; and here the ſole ſeiſin had not been 
hat fully confeſſed without a traverſe. Wherefore it was adjudged 
oh for the plaintiff, Jide 6. Hen. 7. pl. 5. 
ol Woodcock againſf Woodcock: + Cazt 16. 
ne ; Hilary Term, 42. Eliz. Roll 1339. | 
> of ARTITION. Upon a ſpecial verdict the caſe was, That one A deviſes aleafe 
"HE James Woodeock, father of the plaintiff and defendant, was poſ- Ver years to his 
ing ſeſſed of a leaſe for years of an houſe called Paradiſe, and of divers daughter fr life, 
Fes, other leaſes, and had iſſue Fohn Heodcock the plaintiff, and Samuel de pn Mould 
Ids Wedcock the defendant, and Thomaſine a daughter; and by his will con, then the 
it 1s deviſed, that his daughter ſhould have the ſaid houſe for her life; remainder over 
me, * and if ſhe change to die before Samuel my ſon, then I will, that to him, on his 


* Samuel 1 ſon ſhall have it upon ſuch reaſonable compoſition as joe — _ 
* ſhall be thought fit by my overſeers, allowing to my other exe · certain perſons 


* cutors ſuch reaſonable rates as ſhall be thought meet by my ſhould name. 

* overſeers :” and he deviſed all his other lands and goods to his The daughter 
executors ; and made the plaintiff and defendant his executors, — 

and J. S. and 7. D. his overſeers, and died. Thomaſine entered Ty, — : 
by the aſſent of the executors, and died during the term. Samuel without any al. 
Wudcnck entered, claiming it as legatee (without any compoſition lowance havin 7 
made with the overſcers, and no ſum being appointed by them to been named. 

be paid), and brings a writ of partition againſt the other executor, — ran 
ſuppoſing that they held jointly as legatees. And upon a non tenet der over was 


ers þro indiviſo pleaded, all this matter was found. Et fi, &c. _ void, for that 
) Che FIRST queſtion moved was, Whether the daughter by this te entire term 
By deviſe had thie entire tetm, ſo as it ſhould go to her adminiſtrators? — - * 
— or, Whether the remainder of the term limited to Samuel were iht if it hae 
3 good, to give the reſidue of the terni to him ?  * "not, the eſtate 
res. SECONDLY, Whether this eſtate limited to Samuel be upon a limited to the 
rondition precedent, ſo as he ought firſt to have compounded with —— Upon & 
ch the overſeers, and to procure them to ſet down what rate he ſhould . 44+ 


63632 pay ? 
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Woopcoex pay ? or, Whether it were a condition ſubſequent, that if he paid 
Rl, 4 not what they ſet down, it ſhould be a determination of his eſtate. 
Wo ce k. WARBERTON, for the defendaiit, argued, that as to the firſt, it is 
Dyer, 74- a good limitation of the remainder to Samuel, according to the in- 
— 635-74*- tent of the deviſor: for it is a particular limitation to the daughter ; 
— 95, 96. and therefore, in Eafter Term, 33. Eliz. Roll 607. (a) it was ad- 
Plow: 623. 539. Judged, that where one deviſed a term to his feme for life, and af- 
10. Co. 47. ter to his children not provided for, and the term was afterwards 
Cro. Jac. 198. fold upon an execution for the debt of the * and afterwards the 
— omda eme died during the term, it was adjudged, that notwithſtanding 
1. 4 6 N this alienation, the children of the deviſor ſhould have the reſidue 
1. Salk. 1566. of that term. But as to the ſecond point, he moved, that this 
=. Vern. 600. eſtate is veſted in Samuel, and the condition is ſubſequent; and the 
Corn. Dig. 367. eſtate is not defeated, until the overſcers appoint what he ſhall 

pay, and he fails in payment thereof. | 
WALMSLEY, It is a ſtrange caſe, that the deviſe of a term for 
life, remainder over, ſhould be a good remainder by the expoſition 
of a will, to make the firſt deviſee to have ſo many of the years as 
ſhe ſhall live, and he in the remainder the refidue ; for every one 
who hath a term, ought to have a certainty of eſtate in the begin- 
ning and end . and beyond ſuch bounds it ought not to ex- 
tend; and thoſe bounds to be ſuch, as he may claim it certainly, 
In waſte, the leſſor ought to count that he hath the entire eftate ; 
ſo he hath rhe entire term, and then a remainder over is void: as 
a deviſe in fee the remainder over, the remainder is void; ſo a de- 
viſe of a term to one and his heirs, the limitation of the heirs is 
void : fo here, when he deviſeth the entire term to the daughter, 
he hath nothing left in him thereof to deviſe to another. And 
whereas it is ſaid, that it is but a ſpecial property in the fiſt de- 
viſee, and the general property remains in the deviſor to deviſe 
over, the remainder notwithſtanding is not good: for then ĩt is a 
deviſe of the term of the daughter, which is not good ; becauſe the 
term deviſed unto her is uncertain, and becauſe the law will not pre- 
ſume that there ſhould be a continuance of the term after the death 
of the daughter: and here is not any ſpecial limitation to the 
daughter; wherefore the remainder is void. But there are divers 
zudgments againſt my opinion, but _ what reaſons I under- 
ſtand not. And as to the ſecond part, he conceived that the eſtate 

18 precedent in Samuel, and the condition ſubſequent : and the con- 
dition is extinct, becauſe Samuel is one of the executors, who ſhould 

take adyantage thereof, Wherefore partition lies not., 

& C9. 95-2 Arxpzr80n. By the deviſe the whole term is to the daughter: 
and although a deviſe ought to be expounded according to the in- 
tent of the deviſor, yet his intent ought to be guided by the law; 
and if ſuch a deviſee be ouſted, and is to bring his action, he ought | 
to ſhew the certainty of his eſtate, which is the entire eſtate : and 
then, if the daughter hath the entire eſtate, the deviſe to him in re- 
mainder is void; as if a man ſhould grant ſo much of his term as 

ſhould be after bis death; or if a man ſhould deviſe ſo much of his 
term as ſhould be to come after the death of J. S. it is void: 10 
here. | 1 . x 

An! of that opinion was KincsMit. For that he deviſed 

the term to his daughter for her life, that is the entire term, 
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and the remainder is void (a).—And they agreed, that the Wonncoex 
eſtate is precedent, and that the overſeers might make agree- ayainf 
| s ' . . 2 . + Voce. 
ment with him at any time: and therefore partition hes not. Et 
adjour natur. 
(a) Sed vide contra, that this remainger Rep. 596, 10. Rep. 45. 2. Freem. 137" 
would now be good as an executory deviſe, 1. Peere Wms. 1. rearne, 304. Cy 
3. Rep. 98. Dyer, 74. Skin. 41. 3. Peere Lit, 20. in ni. Prec. CA, 15. 
Was. 253, 2. BJ. Com. 474, 1. Term 


Dean again The Executors of Sir Francis Hinde. Cass 17, 


AVDITA QUERELA, Upon demurrer the cafe was, The A younger co- 
plaintiff was conuſee of a ſtatute, and Sir Francis Hinde was — have 

conuſee of an elder reconufance. The conuſor had lands in the 24 — 
counties of Cambridge and Middleſex. The plaintiff ſues execu- improper execu- 
tion firſt, and had the lands in the county of Cambridge delivered tion of an eldgr 
unto him in execution. The defendant ſued execution upon the Tcognizance, 
reconuſance, and had the moiety of the lands in the county of $.c.,.and 1-0. 
Cambridge delivered unto him in execution, and nothing in 8. C. Noy, 47. 
Middleſex, And thereypon the plaintiff ſued an audita querela, 5. C. Velv. 12. 
comprehending all this matter.—Anq upon demurrer, it was ad- __ IG 
judged for the plaintiff, that this audita guerela well Jies ypon this * 
ſurmiſe; for the reconuſee ought to have ſued execution as well of 
the lands in the one county as in the other, whereby the money 
ſnould the ſooner have been levied. And the not ſuing execution 
according to the law is a prejudice to the plaintiff, as much as if 
he had purchaſed parcel of the land of the conuſor, and this land 
only had been extended, Wherefore it was adjudged for the 
plaintiff, Vide Coke's Entries, 2 36, ; 


Block againſt Palgraye. CA 18. 
Hilary Term, 42. Eliz. Boll 1539. 


DEBT on bond, conditioned for the — 22 the award Aſcbmitſion, fo 
of one Doctor Talbot, ſo as the fame award be in writing che award be 
delivered to either of the parties before Michae/mas. The defen- eee = 
dant pleads gullum fecit arþitrium, The plaintiff ſhews an award, parties, means 
and that it was delivered unto him, and doth not alledge that it be, 

was delivered to the defendant alſo. For this cauſe the defendant Ante, 448. 
demurred.— And after argument, it was adjudged that this delivery 7. 555: 
ought to have been to both. For ſo is the ſenſe of this word g. Co. 103. a. * 
either“ in this place, becauſe the intent of the condition was, Mor, 642. 
that every of them might have canuſance thereof. Wherefore it Bae. Abr. c. 
wa adjudged for the defendant. WIE 88 


Sicklemore againſt Simonds, Cart 29% 


EBT. The caſe was, That the plaintiff Jet to the defendant, pebt or cove. 
oy indpnture, certain lands for years: and the leſſee cove- nant will lie for 
nanted to pay, for the firſt year fix pounds, and afterwards eight rentreſerved up- 
pounds for every year: and for the eight pounds, being arrear, ** * aſe. 
brought debt. And it was demurred, Whether this action or an 1. Roll. Abr. 
aQtipn of covenant ſhould have been brought And without argu- $18. 592. 
ment it was adjudged, that the plaintiff might at his election bring 1 
Fither of them; for both are maintainable. ä 1. Ter. Rep 955 
886 3 Fawkner | 
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ca 20. Fawkner againſt Powel. 
Trinity Term, 42. Eliz. Roll 1528. 


Plea, that the JECTITONE FIRMA. The defendant pleaded, That before 
perſon ſeiſed the leſſor of the plaintiff had any thing, &c. the father of the 
+ ven — leſſor of the plaintiff was ſeiſed in fee, and let to the defendant for 
adhie; the life, and died ſeiſed of the reverſion, which deſcended to the leſſor, 
plaiatiff may Who entered, and diſſeiſed the defendant, and let to the plaintiff, 
eraverſe the de- The plaintiff faith, that the father of his leſſor was ſeiſed in fee, 
miſe onthe diſi- and died ſeiſed, and it deſcended to his leſſor, who entered, and let 
Ante, 288, e the * &c. ; and traverſeth, ABS Hoc that the father of 
his leffor let to the defendant, prout, &c. And it was thereupon de- 
4-4 me. murred]; becauſe he traverſeth the diſſeiſin, and not the leaſe, which 
Cro. Jac. 681. is but a conveyance.— But after argument it was adjudged for the 
Yelv. 54. plaintiff, that the traverſe was good; and that he might traverſe 
| the one or other at his election. For when both parties make 
their conveyance from one and the ſame perſon, there always the 

mean conveyance is traverſable. Wherefore it was adjudged accord- 


ingly. Vide 4. Hen. 7. pl. 9g. | 


Car 21, . Stapleton againſt Morſe. 
Trinity Term, 42. EUR. Roll 3431. 


A preſcriptior EPLEVIN, de captione unius equi, unius [padonis, duarum wacca- 
— R rum, c. The 2 — he lng e feaſant. The 
JR _ F: plaintiff in bar to the avowry ſhews, that he is ſeiſed in fee of ſuch 
— vis land, and preſcribes to have common appurtenant thereto, in the 
fora god c. Place where, &c. pro omnibus equis, vaccis, et porcis ſuis, Ec. And 
hereupon the defendant demurred ; becauſe he did not preſcrib; 

for geldings : ſo the preſcription doth not maintain his declaration. 

And of that opinion was ANDERSON : for ſtone-horſes and 

eldings are ſeveral, and there ought to have been a ſeveral pre- 

= and by ſuch a preſcription he cannot put in a mare.— 

But THE OTHER JUSTICES ? contra : for the word equus is a gene- 

ral name, and compriſeth both as well horſes as geldings; and 

geldings are called horſes in general ſpeech : but for mares, it is 

not ſo. Wherefore they held that the declaration was well main- 

rained by the preſcription. And they ſaid, that all the Juitices of 
Serjeants-Inn, with whom they had conferred about it, except one, 

were of the ſame opinion. Wherefore it was adjudged for the 


plaintiff. | | 
Noſe. againſt Bacon. 
Michaelmas Term, 42. & 43. Elia. Roll 283. 


EBT upon an obligation of 100l. conditioned for payment of 
— the D gol. _- no day limited for the 8 of the leſſer — 
the payment of as reſolved upon demurrer, that the gol. was payable maintenant 
a leſs ſum, and upon requeſt, and he had not any time after to pay it: for it is part 
cen * of the bond. And the purchaſing of the original writ is a requeſt 
able on demand. in itſelf. And the obligee is not bound to make a ſpecial demand. 
Co. Lit, 208, And it is not like to the condition of an obligation to make 2 


. Roll, Abr. 436. 3+ Bac. Abr. 426. 1. Wood's Con. 392. 5 feoffment; 


Carr 22. 
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Coflment ; for that is collateral, and the obligor without requeſt Noss 


(hall have time to make it during his life, and ſhall have a con- 22 
venjent time after requeſt io make it: but here it is a duty preſent- 
Iv, and part of the greater ſum. Wherefore it was adjudged ac- 
cordingly. Jide 20. Edw. 4. pl. 1. 14. Hen. 8. pl. 17. 

Lewes againſt Bucknal. Carx 23. 


Trinity Term, 42+ Eliz. Roll 1128. 


REPLEVIN. The iſſue was, Whether the plaintiff held of the in r the 

defendant ſuch lands by fealty, rent of 3s. 4d. and ſuit of verdict muſt 

court? And the avowry was for the rent. The jury found a find all the te- 

ſpecial verdict, that the plaintiff held by the fealty and rent only, — wb 

and not by ſuit of court, &c. and, If by this verdict the de- e — part 

fendant ſhall have return? was the queſtion. is ſufficient. 
Tut CourT held, that it was found againſt the avowant : for Ante, 13. 

in an avowry, all the tenure alledged is material; but in treſpaſs, Toft. 3% 

or refcous, if any part of the tenure be found, it is ſufficient, 9. co. 36. 


Hob. 72. F. Co. 78. 5. Com. Dig. 168. 332. 3344 Dougl. 666. 


Simons againſt Wenlock. Ce 14. 


EPLEVIN. The caſe was, One had a leaſe of two granges The deviſe of 
for eighty years, and takes a ſecond leaſe of them for ninety Patt of the rent 
years, to begin after the expiration of the firſt leaſe. Afterwards in — 4" 
21. Hen. 8. he deviſed all his leaſes to the church-wardens of ſuch; e, as ſaper- 
a church, paying annuity to the abbet of D. and his ſucceſſors, Ritiovs uſe is 
tive pounds; a giving yearly to a prieſt, to ſing for his ſoul, nt within the 
hive pounds: and further willed, that when the prieſt died, his * 
ton thould have the nomination of another; and that his Ld. Ray, 256, 
don ſhould have the letting and ſetting of the land, und cum 
ommbuz proficuts, ea ceptis redditibus predift's; and died. The rents 
were employed accordingly, until 1. Edw. 6. The firſt leaſe 
ended in 34. Fliz. All this matter was diſcloſed in bar to the 
K and ke entitles the queen thereto by the 1. Edv. 6. c. 14. 
chantries ; and that he put in his beaſts, &c, and prayed aid of 
the queen, and yet derives not any title to himſelf from the queen, 
nor as her bailiff, nor otherwiſe (a). 
lt was thereupon demurred: and all THE Couxr held, that this 
lecond leaſe was not within the ſtatute ; for that ſtatute gives 
nothing to the king, unleſs it were converted and employed to 
luperſtitious uſes (3), and this leaſe began not until 34. Eliz. 
to although the firſt leaſe was converted, this cannot be convert- 
d until it began, and ſo out of the ſtatute. It is alſo out of the 
ſtatute, becauſe nothing is given and converted but the rent of gl. o 4. 110. & 
to the abbot and Fl. to the prieſt; and the land itſelf is not given ; 
Jor the profits of letting and ſetting thereof are limited to his 
"er; and therefore the queen hath nothing to meddle with the 
and. And here the plaintiff ſhall not have aid from the queen; 
or he is a mere iutrudor, who is not accountable to the queen; 
4 35. Hen, 6. Wherefore it was awarded, that he ſhould anſwer 
Vithout aid. | | 
(a) See 11, Geo. 2. c. 19. f. 22. b) By z. Geo. 1. it. 2. c. £0. lands given to 
'yperlitious uſey are refied in the kine fo the benefit of the pablic, N 
Ggg 4 Coſpey 
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Coſpey againſt Turner. 
Hilary Term, 42. Elix. Roll 1659. 


EBT upon an obligation. The defendant pleaded, quid Far- 
p—_— D tum prædictum was made, and delivered —- Li ns 
that afterwards the plaintiff put a: date thereto, and ſo not his 

deed. It was thereupon demurred ; becauſe the defendant firſt 

confeſſeth that it is hi deed, and then concludes that it is not his 

deed, —Amd of that opinion was ALL TME Covkr, that the plea 

was ill for this cauſe ; for he firſt confeſſeth the deed, by ſaying 

attum predittum, and afterwards denies it: whereas he might 

Ant. 627, have ſaid non eft faflum generally. Wherefore it was adjudged for 
the plaintiff, Jide 9. Hen. 6. pl. 37. 


Ear 26, Guybon againſt Whitetoſt, 
Trinity Term, 42+ Elin. Roll 320. 


A ſheriff's DEBT upon an obligation made to the ſheriff, upon arreſting 
bond to 4. one upon meſne proceſs. The writ was, ad reſpondendum 
without ſaying « H. Guyben, nuper vicecom. — * and the count thereupon was, 
— ebe B 4 gudd conceſſit ſe teneri prefato H. Guybon in predif. 20l. and he 

155 doth not ſay, ** predifto H. Guybon, tunc vicecamiti Norff. exiſtent.” 
"I 39 . And for this cauſe, after demurrer upon the bar (wherein the 
2 pig. 23. Hen. 6. c. 10. was pleaded in avoidance of the bond, becauſe 


58 the condition was, that he perſonally ſhould (a) appear), the count 
k was adjudged inſufficient, and the writ abated. 
LON BT . (a) Ante, 776. 
Ce 25. | Blackbourn againſt Laſſels. 


An ejectment JECTIONE FIRMA. Upon a ſpecial verdi& the caſe was 
does not lie by E John Molineux covenanted to ſtand ſeiſed of ſuch land to the 
— — uſe of himſeif for life, and after to the uſe of his daughters who 
ined. ſhould be unmarried at the time of his death, until every one of 

them, preg ſhall or may have levied gool. remainder to his 


N 8 . . * . 1 
_ + 5 eldeſt fon tor life, with divers remainders over. 
— It was found, that he had four daughters unmarried at the time 


1 of his death; and that the land was worth 100l. per annum; and 


209, 20. 


4- Burr. 2208. that the father died in 30. Eliz. and that the eldeſt ſon entered 
3- Bac. Abr. immediately, and diſturbed the daughters of entering; and that 
372. n dent. the eldeſt daughter did not enter until 42. Eliz. who then entered, 
— and made the leaſe to the plaintiff. Whether her entry and leaſe 
were lawful? or, Whether ſhe had not ſurceaſed her time? was 

the queſtion. | e ; 1 5 


And ALL THE CovarT held, that ſhe had overpaſſed her time, 
and could not enter: for then ſhe ſhould prejudice ' her othet 
fiſter ; ſo as they never ſhould levy their portions, But they held, 
that ſhe had remedy for her portion againſt the eldeſt ſon, who 
had received the profits in diſturbance of gßer. 

3 b — 1 « V x. 610 a WILLIAMS, 


— 


6. H A A. 


Michaelmas Term, 42. and 43. Eliz. In C. R gar 


W1LLIAMs moved, Whether ſuch a contingent uſe might be Acontingent uſe 
raiſed out of a covenant ? although out of an eſtate executed by may ariſe by a 
ſeoffment, it might well be raiſed. | 2 —— 

: ; by a feoffmenz. 

AnDERSON doubted thereof, —But THE oTHER JvsT1CEs A 

held, that it well might be raiſed ; becauſe it ariſeth out of the . 26. 


poſſeſſions of the covenantor.— Et adjournatur. 


MEMORANDUM, That the laſt day of this term, Peter Harber- 
{on waz made Juſtice of the common pleas. | | 


Hilary Term, 
43. Eliz, In the Queen's Bench, 


Sir John Popham, Kut. Chief Juſtice. 

Sir Edward Fenner, Xut. 

Sir Francis Gawdy, Kut. | Juſtices, 
Sir John Clench, Xut. | 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


— 
9 


| 
Cut, A A Tucker 


The attorment FIP cafe was now moved again; and ALL THe JosTters, 


and ſurrender of except Cx xven, reſolved for the defendant, that the zt 


joint · te- N. 
3 life tornment by one joint-tenant was good, and ſhould 


tothereverfioner ſettle the reverſion in the grantee, and is as well as if both had 
in fee, ſhall bind attorned. a | 

his companions, 

ans Sls the Gawpy ſaid, there was not anv difference hetwixt the caſe of 


reverfon in the 3 : Fj 

grantee an attornment _ grant of a ſergniory (as Littleton is) and the 
Ante, 737. rant of a reverſion, tor both are entire: for if a reverſion of land 
. granted, which the one jointly holds, it is void; becauſe there 


Co. Lit, 315. is not any ſuch reverſion, as 13. Edw. 3. title * Grants,” is. But 
if he grants the reverſion of the moiety of the one, that is good 
by ſuch expreſs words: and the caſe of 28. Hen. 8. Dyer, 12. put 
by Bald:vin, is all one with this caſe; where a reverſion is granted 
to the one joint-tenant, and he accepts the deed, it is good. And 
there is not any difference between an expreſs attornment and an 


attornment in law; and the attornment ſhall bind all, for they be 


ſeiſed oe my et per tut, and an attornment doth not pals any 
intereſt but an aſſent only ; which ought to be upon true notice 
of the grant, and then his attornment to part of the grant is 
good for the whole ; and an attornment ought to be good tor all, 
or void for all. 


FENNER agreed with him in omnibus: and ſaid, that the reaſon 
why one joint-tenant in a quem redditum reddidit, quid juris clamat, 
or a per que ſervitia, ſhall not be compelled to attorn is, becauſe it 
ſhall be according to the grant of the record, and according to that 
which the plaintiff demands, and that it might not be variant trom 
it; and an attornment is a lawful a&, and is not any prejudice 
to his companion, and therefore ſhall bind him; and if he in re- 
verſion had diſſeiſed the two joint-tenants, and made a feoffment, 
and the one had re-entered, there is no doubt but that it had been 
an attornment for both in law, and had ſettled the eſtate for hie 
in both, and the reverſion in the grantee : a mult fortiort, an ex- 
preſs attornment ſhall do it. 


Por nA 


1 r r r wood am 
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porn Au accord. and ſaid, that to examine the reaſon hereof, is Rus 
to examine what acts of the one joint-tenant ſhall bind his com- agaiaſt 
ions, and what ſhall be avoidable by the others : it 1s clear that 
every act by the one joint-tenant for the benefit of his companion 
ſhall bind; but thoſe acts which prejudice his companion in eſtate 
ſhall not bind; as the default of the one, the ſurrender of the 
one, &c. And therefore, if two joint-tenants have the benefit of 
a condition to increaſe their eſtate, and the one will attorn in a 
quid juris clamat without ſaving it, it ſhall not hurt his companion, 
but himſelf only: but in the matter of the profits of the land, the 
one may damnify the other, for there is qua/i a privity betwixt them, 
and it was his folly to join with one who would prejudice him ; 
as where the one takes the entire profits, the other hath not any 
remedy. So where two joint-tenants be of a ſeigniory, and a 
wardihip happens, if the one will diſtrain for the 232 before 


clection of the wardſhip, it ſhall bind his companion, And here 
' ' 


| | Mu | lj Ny li U 


he other, by reaſon of the privity of their eſtates, But if the 


attornment had not been good, the ſurrender had not helped the 
caſe; for that cannot be, unleſs there had been an attornment 
before, which if it were not a good attornment to veſt the rever- 


fon, he cannot accept of a ſurrender, = Wherefore it was ad- 
judged for the defendant. 


By 4. & 5. Ann. c. 16. all grants and ſuages or lands, ſhall be good without at- 
conveyances of any manor or rents, or tornment. Co, Lit. 309, Sce allo 
of the reverſion or remainder of any meſ* 11. Geo. 2. c. 19. | 


_— 


The Wardens and Corporation of Weavers in London Car 2. 
againſt Brown. 


ACT ION upon the caſe ; ſuppoſing, that the plaintiffs from Purchafirg ma- 

time whereof, &c. were a corporation in London, &c. paying '*ial5in Tante, 
for it twenty ſhillings and eight- pence to the queen per annum, Qc. — ver. 

. 5 4 uring them out 

and that the cuſtom there is, that none ought to intermeddle with of London, is not 
their guild, nor with their art within Londen or Southwark, but a trading withia 
thoſe of the guild; and that the defendant, being none of their the cuſtom of 
guild, had bought forty pounds worth of ſilk of one R. to be wits ed 
woven, and had weaved it, &c. The defendant pleaded not wayes for fuch 
guilty ; and a ſpecial verdict found theſe cuſtoms, &c. and that the manufacture be 
defendant, being a ftranger, had received of R. forty pounds there paid. 
worth of filk to be woven, and had carried it to Hackney, and 8. Co. 125. a. 
there had woven it, and had brought it back to London, and re- R. 687. 


ceived his ſalary, &c. Et /, &c. 1, P. Wms. 183. 
A d | ; pe 1. Bac. Ab. 678. 
nd hereupon ALL THE Cour reſolved, that it was not any 2. La. Kay. 1132. 


offence : for although it were a good cuſtom, as they all allow it 4+ Burr. 1954. 
was, being uſed time, &c. yet this contracting for it in London, 
and working of it in the country, is not intermeddling with their 
trade in London; no more than if a taylor ſhould buy cloth, or 
receive any other thing in London, and make a garineat thereof in 
the country ; and although it be a contracting in London, yet it is 
no intermeddling with the trade. Wherefore it was adjudged for 
the defendant. See Samms v F Mer, ante, 352. 


Peck 
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„ 


Carr 3. Peck againfl Loveden. 


A declaration en ASVMPSIT. Whereas . Loveden, the defendant's brother, 

a promiſe, in was indebted unto him in 81. and made his wife executrix, 

— die and died, leaving aſſets to his executrix for the payment of all 

1 . debts, and he intended to ſue the executrix to recover the 8l. 

to ſue an cxecu- ſecundum debitum legis curſum; that the defendant, in con- 

wir on a fidcration he would forbear the executrix, promiſed to pay, &c. 

vinett don After verdict it was moved, that this was not any conſideration; 

Gu Drs for this debt is to be intended moſt ſtrong againſt the plaintiff, to 

logis curſum is be a fimple contract, with which the executrix is not chargeable, 

dad. and to ſtay this ſuit is not any confideration. 

Ante, 459. And of that opinion was ALL THE Covkr ; for the ſuit intended 
is to be intended an action of debt, which lies not; and ſo no con; 
ſideration. But if he had declared, that he intended to fue an action 
upon an aſſumpſit againſt the executrix (as this declaration doth not 
warrant it, becauſe he intends to recover the debt itſelf, which 
cannot be in an action upon the caſe) or that he intended to ſue 
in chancery for it (which is not intended here, becauſe he declares 
that he intended to recover it per debitum legis car ſum }, then perad- 
venture this action would have lain, for the confideration of ſtay- 
ing the ſuit was good: but as it is here, it is not good. Where- 
fore it was adjudged for the defendapt, | 


Carr 4 Kerchever again Wood. 


Fon: cs ERROR of 2a judgment in the common pleas. The error 2{- 
ſigned was, For that in debt upon an obligation, payment 
was pleaded apud domum manſ:malem Rectoria de Much- Hudham in 
Hertfordid ; and iſſue thereupon, and a venire facias was awarded 
de wicineto de Much-Hadham ; whereas .t ought to have been 7g: 
vicineto Rectloriæ de Much-Hadbam. 

But ALL THE CovRT (ab/ente PO HAM) held, that Aunch-Had. 
ham is here intended a vill, and the rectory of Much- Hadham aud 
the vill of Much-Hadbam are all one; wherefore the venire fac; 

. was well awarded. And the judgment was aſſirmed. Fd 39. Hen.b, 


Gawen again Ramtes. 
Mic baelmas Term, 42. & 43. Eliz. Rall 333. 


The grantee of R EPLEVIN. Upon demurrer the caſe was, That one Nu 
arent-charge ſeiſed of lands in fee, granted a rent-charge to James Huſh 
au vi, and his heirs, for the life 2 one Hilderſham. „ Hniſh devil- 
—— ed that rent to / illiam Huiſh; the rent was arrear, and Hildenſſun 
during the life died; and for the rent arrear in the life of Hilder/ham the defen- 
of ceftsi que vie; dant made conuſance, as bailiff of M illiam Huiſb. All which 
but ſuch an being diſcloſed by pleading, it was demurred in law. 

net . The FixsT QUESTION was, Whether the grantee of this rent 
— ArotÞ has ſuch an eſtate, as that he can make à deviſe thereof by the 
HY 34. Hen, 8. c. 5. 

1. Saund. 261. 10. Co. 96. Co. Lit. 162, b. 


C82 5. 


SECONDLY, 
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SECONDLY, Whether this diſtreſs be maintainable by th 
32. Hen. 8. c. 37. ? | 


To the ſecond, ALL THE JusTIcrs agreed, that this diſtreſs 1s 
maintainable by the ſaid ſtatute ; becauſe the eſtate, in the rent, is 
determined ; and the rent was due before; and it is within the 
intent of the ſtatute, although it were not rent for his own, or 
another's life, but ua a fee. 


But as to the firſt, Gawvy and Fenner held, that it is de- 
viſeable by the 34. Hen. 8. c. 5. for the deviſor hath a fee 
therein, although not an abſolute, yet a baſe fee; for this eſtate 
is deſcendible to the heir, although the heir upon ſuch deſcent of 
the land ſhall not have his age: nor. is it ſuch a deſcent as ſhall toll 
the entry of him who hath right, nor that the me of ſuch a 
grantee ſhould have dower ; yet the grantee having ſuch an eſtate, 


which is diſpoſable by him, whereof if he diſpoſeth not, the heir 


is to have it gua/t by deſcent, but not by deſcent, but by limita- 
tion. And 28 33. Edw. 3. title Deuiſe, 21. is, that at the 
cotmon law, where land is deviſable by cuſtom, he who hath 


ſuch an eſtate might deviſe it; a multd fortiori now. Et in 8. Eliz. 


253. a. Dyer, it is allowed to be deviſable. Wherefore, &c. 


Poruau and CLENCH ? contra; for the 34. Hen. 8. c. 5. ex- 
pounds the ſtatute of 32. Hen. 8. c 37. and ſhews the intent of 
the words, ** that he who hath a fee might deviſe it, to be meant 
of a fee-fimple, and that it ſhall not be expounded to extend to a 
fee-tail; and therefore much leſs to extend to an eſtate which is 
but pur auter vie: but peradventure a fee-fimple derived out of 
an eſtate for life, is well devitable; as where tenant for life 
grants a rent to one and his heirs; or if rent be reſerved upon an 
eſtate for life, and is granted over, ſuch rent, it may be, may be 
deviſable; for ſuch a grantee hath a fee. But when in the ſame 
deed (although the heir ſhould bave it by limitation) it is, that 
an eſtate pur auter vie is granted, the ſtatute doth not intend that 
ſuch a rent ſhould be deviſable. And the caſe of 33. Hen. 3. may 
be law; for the cuſtom is there general, that every one ſeiſed of 
land might deviſe ; but fo is not the ſtatute.—And Porn am ſaid, 
that this caſe had been put to the Juſtices at Særjeants-Iun in 
Flect-ſirret, and many of them were of opinion that it was not 
deviſable.— Et adjournatur. ws 


See 29. Car. 2. c. 3. f 12. 14. Ceo. 2. c. 20. (.g. Powel on Deviſes, 39. 226. 
and note (a) Polt, 901, 902. 


Payn againſt Malory. 


Cast 6. 


Ufo a ſpecial verdi& the caſe was, That one made a leaſe If a lefee for 
for years, reſerving rent; and if the rent be arrear, and diſ- years at on to 
treſs taken for it, and not redeemed within fix weeks, that the {90d graniee 


re 


leſſor might enter. The leſſor grants this reverſion by fine ; the = $720-0f — 4 


enter for a con- 


Aon broken, although no attornment bad been made to his grantor, Pot. 332. 8. C, 5. Cor tie 


conulce 


32 — —— rr 


4 
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Parx conuſee grants it over; the leſſee for years attorns to the ſecond 
2 grantee; the rent 1s arrear, he diſtrains ; the leſſee ſues a replevin, 
ronr. and had the beaſts delivered unto him, but made not any other 
redemption of them within the fix weeks. The grantee re-enters 
for the condition broken: and, Whether his entry was congeah]« 
was the queſtion. For admitting that the rent and the reverfion 
be ſettled in the grantee, by the attornment of the leſſee, ſo as 
: he might'avow for it, although the conuſee, who was his grantor 
2+Bac, Abr. 18. could not; whether he may take advantage of this condition 
becauſe the conuſce, who was his grantor, could not, becauſe there 
was not any attornment made unto him: and the 32. Hey. 8. 
c. 37. gives the ſame remedy to the grantee of a reverfion, as his 

grantor had (a). ; 


SECONDLY, Admitting he might, Whether this redemption of 
the diſtreſs, by replevin ſued, which is not abſolute, be a redemp- 
tion thcreof within the intent of the condition ? 


Quære. For THE JUSTICEs delivered not any opinion therein. 


Sed adjournatur. 
_ (a) The neceſſity of attornment is now taken away by 4. K 5. Ann. c. 16. Vide Co. 
t. 215. 
Carry. | Williams againſt White. 


Hilary Term, 42. Eliz, Roll 57. 


On judgment to ERROR of a judgment in Briſſol, in account; where the plain- 
account, if the tiff declares againſt the detendant, as his bailiff, for divers 
delendent make goods to the value of 100]. The defendant pleaded, nungues ſen 
* "der, Lailiff, Sc. and found againſt him. Whereupon he was adjudged 

"wriz to account; and auditors were aſſigned, who prefixed a day of 


without a writ, - 1 
rhat the plain- account unto him, at which day he made default. Whereupon 


tiff ſhall recover ĩit was awarded, quod querens recuperet valorem bonorum prædictorum, 


pe me. Viz. al. 10s. The error aſſigned was, Becauſe the Court had 

but if the oder awarded gudd recuperet valorem, and doth not award a writ to en- 

differs from the quire of the value. 

declaration, or | 

the defendant But it was thereto anſwered, and held by Tnt Cover, that 

— no notice of upon default of the accountant, the Court may order, that the 

y, it will >. > e 3 

de error; and a Plaintiff might recover the value, as the plaintiff had counted; 

capias ad com- AS 14. Edw. 3. Accompt, 109. and 10. Edw. 3. pl. 37. But 

putandum ſhall then the jadgment ought to be quid recuperet, and according to 

3 what the plaintiff had counted. But here it is quod recuperet 
was ment. valorem, Viz. 921. 105. which is not as the plaintiff counts. It is 


oll. Ab.776. alſo erroneous, becauſe day is given him to account, he not being 


2 * preſent to take conuſance thereof, ſo as he is condemned by de. 
— fault without notice. Wherefore for theſe two errors the ſecond 


1. Leon, 879, judgment was reverſed. But becauſe there was not any ertor 


3- Will, 117. found in the firſt judgment, it was affirmed. And it was ſaid, 
_ that a capias ad computandum ſhould iſſue out of this court to bring 


Taylor 


him in to account. 


85 * ꝙ = TH * 


| A SUNFALT: Whereas the defendant, in confideration that on a promiſe to 


be recovered. It was alſo held, that the action well lies for the Ante, 118.776. 
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Taylor ag. Foſter. l Ca 8. 


the plaintiff would marry his daughter, - affurned to pay for pay money to 
him to F. S. to whom he was indebted, 100l. viz. gol. at ſuch a *** plaintiff at 
day, and gol. reſidue at the end of the year enſuing ; and becauſe — — 
the firſt Fol. was not paid, he, within the year, brought the action. that another 
And after verdict, upon n a/ſump/it, it was moved, that the action perſon ſhould 
lay not until the laſt day, as it is in debt upon an obligation pay- marry the de- 
able at two days.—Sed non allecatur : for true it is, that ſo it is in — — 
debt upon an obligation, where the entire debt is to be recovered; ur Arran 
but not in this action, or in covenant, where damages only are to every breach. 


plaintiff, although the 1001. had been to be paid to a ſtranger, and 1. Roll. Ab. 29. 
not to himſelf ; becauſe the promiſe is unto him. Wherefore 2- Sund. 337- 
it was 2djudged for the plaintiff, "It 3 2 * 


Andrews, 370. 3. Mod. 153. Salk. 65. 


Philips againſt Turner. Cast 9. 
E RROR of a judgment in Coventry, in an aſſump/it, wherein the A promiſe, in 
- plaintiff declatcs: Whereas there was communication betwixt conſideration 
him and one Archer, concerning the ſale of certain beaſts ; that ar if 4. ld 
; - 38 ' . goods to B. to 
the defendant aſſumed unto him, in confideration he would deliver 5% aid af we 
to Archer ſuch beaſts as he ſhould buy, that if the ſaid Archer gd rempus vel 
bought of him any beaſts for ſuch a ſum of money, to be paid ad ien nunc we- 
aliquod tempus vel tempora tunc futura inter cos concordand. and did e. concerds 
not pay it accordingly, that he would pay it: and alledgeth, that 5" 5 
a . - not pay, that he 
he ſold and delivered to the faid Archer 20 beaſts for 381. whereof would, will ſop- 
20l. to be paid in hand immediately, and the other 18]. at a day to port an aſumgfr, 
come, and that Archer had not paid the 181. The defendant though part 


pleaded nen aſſump/it; and found againſt him, and judgment for the to be paid 
iat. 4 J'S in ready money. 


Tur Fig sT ErxRoR aſſigned was, That the conſideration is not r. 29· C. 
2. 


alledged to be performed; for he aſſumes only to pay for thoſe © © 5 
which are ſold to be paid at a future day : and here it is not ſold 

to be paid at a future day, but part in hand, and part at a day to 
come.—And of that opinion was Pornam, that for this cauſe it 

was error. But ALL THE OTHER JUSTICES # contra ; for when 

any part is to be paid at a day future, it is within the aſſumpſit, for 
otherwiſe he would not have given credit for any part; and the 
promile is not, if he ſells for payment at a future day, but tempus . 
ſuturum, which is, although part be paid immediately. 


A SEcOND ERROR affigned was, For that the wenire facias is Hire. 
awarded de civitate, whereas it ought to be de wicineto civitatis.—Sed Sto. Car. 164g 
non allacatur : for ſo are all the precedents for trials in cities, where _ 

1 pariſh or ward is alledged. Vide 7. Hen. 4. pl. 13. 8. Hen. 5. no” Om 

10. 

Tumpru, For that it is awarded ſervientibus ad clavam ballivis, 
et miniſtris curiæ, and one of them only returned it. But becauſe 
the award was eis et eorum cuilibet, it was held to be well enough. 

Wherefore the judgment was affirmed. 


Hilary 


Hilary Term. 


43. Eliz. In the Common Pleas. 

Sir Edmund Anderſon, Knt. Chief Juſtice. 

Sir Thomas Walmſley, Knut. 

George Kingſmil, Ei. { Juſtices, 

Peter Warberton, EF x. 

Sir Edward Coke, Kut. Attorney General. 

Sir Thomas Fleming, Knt\ Solicitor General. 

"RY Child again Low. 5 

Azrantfromthe T7 JECT IONE FIRMA. Upon evidence, WarBERToON cited 


crown, mil- re- E one Bridgwater”s Caſe to be reſolved by advice of the Judges 


citing the name in the court of wards, that where the queen had let lands, and 
eee granted the reverſion to one, miſ-reciting the name of the tenant, 
18. Flis. 2 and afterwards made a new grant to another with a true recital of 
Ante, 231. the name of the tenant; and after that the ſtatute 18. Elz. c. 2. 
ond 290. of patents was mace, that it ſhall not revive the firſt grant, be- 
Moor, 131. cauſe it was 2 defeated before the ſtatute.— And ALL Tug 
1. Co. 133. JUSTICES here affirmed it to be good law. Vide 27. Hen. 8. 


& Parliament,” Brook, 77. 


> Sir Gervaſe Clyfton againſt Web. 
Hilary Term, 42. & 43. Eliz. Roll 607. 


A ſheriff may DEBT upon an obligation made unto him as ſheriff of the 
take a bond county of Cambridge, conditioned for the appearance of one 
from one ſurety arreſted upon a capias. The defendant pleads, that the plaintiff 
N took the obligation of him and a ſtranger, and the ſtranger had 
two, and one nothing, and did not inhabit within the ſaid county; and pleaded 
hath noching in the 23. Hen. 6. c. 10. and pretended, that for this cauſe the obli- 
the county, yet pation was void.—lIt was thereupon demurred ; and, after argu- 
ar is goody 10" it ment, it was reſolved, that the obligation was good: for the ſtatute 
* e hath two parts; the one for the benefit of the ſheriff, vg. that he 
Poſt. 852. 862. ſhall take obligation with ſureties, which is for his indemnity, that if 
Cro. Car 2.6, he be amerced for non-appearance of the party, that he ſhould have 
1. Mod. 2275, his remedy ; and the ſtatute preſcribes the form, viz. that it ſhall 
Salk. 97. be made unto him by the name of his office, and with 2 condition, 
Impey's Sher. tliat the party ſhall appear at the day, &c.; and it preſcribes, that 
hs 5 if the obligation be made in any other form, it ſhall be void: and 
this clauſe is for the benefit of the party, that the ſheriff, under 

colour of his office, ſhould not oppreſs the party to make him any 

other manner of obligation ; ſo as the ſtatute makes the obligation 

void only for not purſuing of the form preſcribed in the manner 

thereof, but not in the matter thereof; and that is for his own in- 

demnity, which he may relinquiſh if he pleaſeth, and it is nothing 

to the party, plaintiff, or defendant ; for if he, after he hath taken 

the obligation, will releaſe it, it is nothing to the plaintiff, or the 

rty arreſted. And it hath been adjudged in the caſe of dir Mil- 

3 Drury (a), that if a ſheriff takes an obligation with one ſurety 


only, it is good enough, and not void by the ſtatute. Wherefore 
it was adjudged for the plaintiff, 
() Recited 10. Co, 100. b. 


Nuby 


G cos tw — — mine. * a 1 "Y 
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Nuby againſt Sabb. Carr ye 

5 Michaelmas Term, 42. & 43. Eliz. Roll 1337. 
DEBT upon an obligation, conditioned for the performance of An award er 

an arbitrament of all the actions and quarrels betwixt them in — — 
until the day of the date, ſo that it be delivered up before the laſt performed as 
of Auguſt then following. The defendant pleaded, guid nullum fe- far as it is goods 
cerat arbitrium. The plaintiff ſhews an arbitrament, which was Pot: 339. 
zoth Auguſt, whereby they awarded, that the one ſhould pay to the 1. Lutw. 524. 
other 408. in recompence of all treſpaſſes, at ſuch a day and place, 1.Bac. Ab. 139. 
if the other would come thither in perſon to receive it; and that zud the caſes 
the one ſhould releaſe, then and there, to the other all actions and *** cited. 
demands unto the day of the date of the arbitrament.— It was there- ö 
upon demurred: and ALL THE Cour reſolved, that the arbitra- 
ment was good for the firſt part, and void for the laſt part; and 
that he ought to perform the firſt part. Wherefore it was ad- 
judged for the plaintiff. | . 


Proctor againſt Johnſon. Cart 4. 
| after Term, 42. Eliz. Roll 1711. 


DEPT upon an obligation, conditioned for performance of the The word 
articles, covenants, and agreements, compriſed in ſuch an in- TTant does not 
denture. The-indenture recites, That whereas the archbiſhop of — 
Yirk had demiſed by indenture to the defendant, and to one Vind- ? 
65 ſuch lands and a mill a" copy and that //indſor died, where- 
by he had all by the ſurvivorſhip ; that he granted, bargained, and 

iened the ſaid land and mill, et totum jus et titulum ſuum in pre - 
mis, to the plaintiff, to have and to hold during the years. The 
breach aſſigned was, That Mindſor in his life-time had granted his 
eſlate to a ſtranger, who, after this grant, entered and evicted the 
plaintiff out of a moiety. Andit was thereupon demurred. The 
queſtion was, whether this word “ grant” implies an expreſs war- $- Co. 30. by 
ranty againſt this title, without any other expreſs words of war- 
ranity '!=WALMSLEY and KiNnNGsMIL held, that it did not: 
WARBERTON #7 contra - ANDERSON ab/ſente. Adjournatur. 


Forreſt againft Ballard. Cave 5; 
Michaelmas Term, 42. & 43. Elin. Roll 2880. 


A VDITA QUERELA to avoid a ſtatute-merchant, acknow- Want of authes. 
ledged before the mayor of Nottingham, ſurmiſing in his writ Ain in the ma- 
two cauſes to avoid the ſtatute : the one, that the mayor there had 2 
not any authority to take ſuch a ſtatute ; the other, quid ſcriptum — 2 
recopnitum, &c. non fuit /ig'llatum cum ſigillb reginæ de duabus peciis, cording to the 
proviſo pro ſigillatione ſlatut. mercater. Upon this writ the plaintiff ſtatute, are gcod 
counts, and alledgeth theſe two matters to avoid the ſtatute.—It was een te avoid 


thereupon demurred: and held by ALL THE Cour, that for this yas yell 
cauſe the count was double and vitious ; for although a writ of ifthedeclaration 
audita querela may comprehend divers cauſes for the avoidance of h upon both, 
the ſtatute, yet the count ought to comprehend but one cauſe ; or *villbe double, 
if it alledgeth divers cauſes, yet it ought to rely upon one only, to a 

which the plaintiff ought only to anſwer ; for doubleneſs is un- Owen, 142. 


certainty, and inveigles the Court, And therefore it hath been Der vi IN 
2. Leon, 233. See 2. Bac. Ab. 333, and 8. Geo. 1. c. 25, Gitd, Bx, — 


O. EL12, PART 11, Hh h, adjudged 
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Foxxrsx adjudged in Gaſcoyn's Caſe, that a double plea is vitious in ſyh. 
at > ſtance; and if there be a demurrer, it needs not be ſhewn for cauſe, 
Bar resp. notwithſtanding the 27. Eliz. c. 5. but he may well take advan- 
* * tage thereof, without ſhewing it. And it was held by ALL IHE 
Covkr, that either of theſe cauſes alledged was ſufficient to avoid 

Ta) Ante, 319. the ſtatute ;. and an audita querela hieth in ſuch caſe (a), and he 
22 30. b. ſhall not be put to ſue a writ of error to avoid it. And although 
* the ſtatute is not enrolled in two places, nor writ with the hand of 
— Hog — 1 the clerk, which is a circumſtance appointed by the ſtatute, yet the 
oft i omitting of them is not a circumitance to avoid the ſtatute, 


Wheretore it was adjudged for the defendant. 


cans, Trinity College in Cambridge againſt Tunſtal, Parſon of 
; \-  Sharinford, in the County of Leiceſter. 


On an ancient ANNUITY by preſcription for a penſion iſſuing out of the 
annuity the ſuc- church of $.—It was reſolved, without argument, that it lay 
cetfor ſhall de againſt the incumbent as well for the arrearages due in the time of 
1 his predeceſſor, as in his own time; for the church itſelf is charged, 
of his predeceſ- in whoſe-ſoever hand it comes. Wherefore it was adjudged for the 
for. 5 plaintiff. 
Ante. 6753. . | as 
Co. Lit. 344. 5 : 
3 Bethel egainff Edward Stanhope. 

| Hilary Term, 41. Eliz. Rell 939. | 
17 a perſon in- QCTRE FACITAS againſt him as executor of Francis Vauzhar, 
termeddles with upon a judgment given againſt the teſtator of 2201. He pleaded 
goods of which payment of 40l. debt due to the queen; and, befides that, he had 
2 bitt has been ing in ſes mains. And thereupon they were at iſſue, Whether he 
— 3 had aſſets? And it was found by ſpecial verdict, that the teſtator 
of the teſtator, was poſſeſſed of divers goods to the value of 25ol. and by covin to 
he ſhall be con- defraud his creditors, made a gift of his goods to his daughter, 
ſidered as ere. with a condition upon payment of 208. that it ſhould be void; and 
2 am. died. The defendant intermeddled with the goods; and after- 
— og has Wards the daughter, by this gift, took the goods; and after that 
deen granted to adminiſtration of the goods of Francis Vaughan was committed to 
him. the defendant; and, Whether upon this matter he ſhall be charg- 
— 6% ed as executor, and that theſe goods ſhould be aſſets in his hands? 
el 0 was the queſtion. = T4433. 5 
Owen, 132. And after argument it was adjudged for the plaintiff: for firſt, 
Go. ie. 25. When he meddled with. the inteſtate's goods, although be wers 
2. Ard. oh neither executor nor adminiſtrator, and afterwards adminiſtration 
Moor, 396. was committed unto him, a creditor hath election to charge 

Leon. 223- him as executor or adminiſtrator ; eſpecially here when he pleads 


» CO. 34. * 
L*. Raym. 63. 


as executor, the finding by the jury that be is adminiſtrator Þ 
1. Wood's Con, to no purpoſe, . Edw. 4. pl. 53. 2. Rich. 3. pl. 20. 21. Hen. 92045 
130. S&conNDLY, ALL THE Cour held, that this gift of the gooc 
Gitb. Uſes, 206. is in itſelf fraudulent, as appears by the condition ; and the 2 
2. Term Rep. ig ex reſly found by the jury; and then it is uttetly we 
. 55. 597+ againſt the creditors by the 13. Elia. c. . and the inteſtate die 
poſſeſſed of them: and when the donee afterwards took them, it l 
a treſpaſs againſt the adminiſtrator, for which he hath his regedy, 
and they are always affets in his hands, , But if a treſpaſſer o - 
goods from a teſtator in bis life - time, ſo bs they never Were 3 1 
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choſe in action to the executor or adminiſtrator, they are not aſſets BzTuzz 
until they are recovered, W herefore, notwithſtanding this taking, _ 
of them by the donee, yet they always remained as aſſets in the Annerg. 
hands of the adminiſtrator ; and therefore he is chargeable for 

them as executor de /on tort, by his intermeddling with them before 
adminiſtration committed ; and the goods by law remained always 

in his poſſeſſion, Wherefore it was adjudged for the plaintiff. 


Francis Leak againſt the Biſhop of Coventry and Doctor can . 
Babington. 8 
Michaelmas Term, 42. & 43. Elin. Roll 317. 


UARE IMPEDIT. And counts, how one Langford was Preſentation by 
ſeiſed in fee de medietate eccle/ize de S. vz. ad 8 ad turn to a chureh 
eandem eccleſiam qudlibet primã vice, ut in groſſs ; and that one Buſhy '* © **%ſe — 
was ſeifed of the other moiety eccle/ie prædictæ, vi. c. ut in griſſi; e he biſhop 
and that 1 ford preſented his clerk in the firſt turn, who was qeprive a clerk, 
admitted, inſtituted, and inducted ; and afterwards the church be- and without no- 
came void; and Bu/hy preſented in his turn, whoſe clerk was ad- tice wrongfully 
mitted, inſtituted, and inducted, and afterwards deprived; and that — 2 
the biſhop, without giving notice of the ye e 22g, collated ; and boarde grants 
that afterwards Lang ford granted this advowſon to The Earl of over the advow- 
Salop in fee, who granted it to the plaintiff in fee; and that the fon, the grantee 
clerk collated by the biſhop died; and the defendant, in right of ann pretent 
- Buſby, claimed the turn, and preſented, and diſturbed the plaintiff. n dhe datt 


s upon the death 
And it was thereupon demurred, of the incum- 


After argument it was adjudged for the defendant ; for when Lang- bent. 
ford had right to preſent upon the deprivation, as in his turn, Owen, 131. 
although the collation by the biſhop without notice was not rg dry | 
good, nor ouſted him, but that he always might have preſented, 2 
and ouſted the incumbent by his bringing of a quare impedit; yet it? 
is but a thing in action: and when he hath granted the advowſon 
over, the grantee cannot have this thing in action, nor the grantor 


cannot have the action; but he hath deſtroyed it, ſo as none can 
now have it. | 


SECONDLY, ALL THE CouRT held, that although this grant on deprivation, 
is ſufficient to paſs the advowſon in fee (as they all agreed that it a collation by 
was), and although this title to preſent had been — — to che m 
grantee, yet this collation by the biſhop is good againſt all but — all, 
. the very patron; and this only through defect of notice, except the pa- 
0 as he might have removed the incumbent by a quare impedit ; tron. I 
but when he doth not remove him, ſo that he dies incumbent, this Ante, 119. 

18 a ſerving of his turn, and as a preſentment in his turn, ſo as g. Co. 104. 6. 
Buſey ſhall not be prejudiced by his negligence, but ſhall have it 3. Will. 21g. 
now as 1n his turn : and it is a good plenarty and incumbency 

againſt him, ſo as he now may preſent, and well fav, that the turn 

of the other was ſerved : ſo as they all held for the matter to be 

againſt the plaintiff, | | 


And AnDER$oN and WARBERTON here held, that the declara- In quareimpedir, 
uon was not good, becauſe it is not ſhewn how the preſentment it is ſufficient to 
by turn began; but THE Ori JUSTICES held it to be well © bees feed 


enough. And they all held, that the collation never gained the — — 
church, but a lon mind it, fo ther the e nn 


de granted over. it was adjudged for the defendant. 0 If. 43. 


LA. Ray. 200. 3. Leon. 163. 2. Will, 180. 
H h h 2 Prettym an 
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| Cart . Prettyman againſt Lawrence. 

aſſgament TRESPASS, quare domum et clauſa ſud fregit. The defendant 
BEW * 

2 8 far a new T pleaded, that the houſe is called Hall and one of the 
declaration, that cloſes is Black- Acre, and the other 1s HY/hite- Acre, and pleads that 
my 9 they are his freehold ; and ſo juſtifies, The plaintiff faith, that the 
_—_ meet treſpaſs done was in the houſe called Crable-houſe and in Black- 
it ; but be can- Acre, which are his freehold, aBsQUE Hoc that they are the free- 
not anſwer to all hold of the defendant ; and that the 1 was done in another 
the pladings place, containing 20 acres, alias quam White-Acre, Ge. It was 
* 15 43. thereupon demurred: for it was ſaid, when the plaintiff makes 2 
new aſſignment, ſo that the defendant hath not agreed to him, and 
Noon 54% hit every parcel intended in the declaration, this new aſſignment is 


| . 8 as a new declaration, to which the defendant ſhall have a new an- 


479- ſwer in all, and is a waiver of the former pleading in all; where- 
2. Term Rep. fore he ought to have omitted his traverſe, —And of that opinion 
l. 5 %%n¼ "was WALMSLEY: but ALL THE OTHER JUSTICES 7 contra; for 


in regard that the defendant hath hit ſome of the places wherein 
the plaintifF intended the treſpaſs, and pleaded thereto, the plaintiff 
may well anſwer to that part, and the defendant ſhall have no 
other anſwer ; as if the defendant had hit one place, and had con- 
feſſed the action therein, the plaintiff needed not make any anſwey 
thereto ; and the defendant ſhall not waive his anſwer, and anſwer 
to all de novo. Wherefore it was adjudged for the plaintiff. 


—— Wbitnel again Cook. 
| Mi. haelmas Term, 42. © 43. Eliz. Roll 3346. 


« De fon tort” is R EPLEVIN. The defendant, as bailiff to one Pyne, who was 
pare good ry: ſciſed of the third part of the place where, &c. juſtifies for 
grinder where. . damage feafant. The plaintiff ſaith, that a ſtranger was ſeiſed of 
any claim ariſes $5 746 | 1 Wr 

2 to land. the other two parts, and, by his licence, he put in his cattle. The 
Ante, 539. defendant faith, de injurid /ul pre id, abſque tali cauſa, &c.—The 
Owen, 51. Plaintiff demurs: and it was wo to be no plea ; but he ought 


> 


1. Bat. . to anſwer to the ſpecial matter in the bar. 


Eaſter Term, | 913 
43. Eliz. In the Queen's Bench. 


Sir John Popham, Nut. Chief Juſtice. 
Sir Francis Gawdy, Kut. 
Sir Edward Fenner, Kut. Tuſtices. 
Sir John Clench, Kut. | | 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 
Pilkington againft Haſtings and Meacock. 
Hilary Term, 43. Eliz. Roll 381. 
Ry fic: wir Haſtings avowed for damage feaſant in the & tender of 


CASE 1, 


lace WHERE, as in his freehold. Meacock made conu- amends on a 
ance, as bailiff unto him. The plaintiff faith, that after diſtref for da- 


| the taking, and before delivery of them, viz. &c. he tendered to the „ 


ſaid Meacock two ſhillings, which was ſufficient amends for the . 

damage; the which he refuſed to accept, &c. and detained his the — 

cattle quouſque, &c. And hereupon the defendant demurred,— and it is too lat 

GoprREV, for the defendant, moved, that the plea was not good. after impound- 

—F1xsT, Becauſe the tender of the amends was not inſtantly upon 8 — - — 

the taking, but after impounding, which is too late; as 13. Hen. 4. — 

pl. 7. 27. Edu. 3 pl. 88. ſufficient, he 
SECONDLY, That the tender of amends to the ſervant is not need not ſpecify 

„for he hath not any authority either to accept or refuſe 1 ats 

it; but it ought to have been made to the maſter, eſpecially as this — 

caſe is, where the maſter diſtrained. 
Tuixprv, Becauſe he doth not ſhew to the Court what the ay nadie 

damages were, ſo as the Court might have adjudged whether there DO Rea 

were ſufficient amends tendered, or not.— But as to this laſt, ALL 3. Co. 149. 

THE CourT reſolved, that it was not material; for, having aver. 1. Brownl. 173. 

red that the two ſhillings tendered was ſufficient for the damages, — . 

this averment is ſufficient. As to the firſt, ALL THE CourT held, —— 6 * 

that the tender came too late after the impounding ; for, being z. Bac. Ab, b. 

lawfully impounded, they were in cſſodid legis; and the party who 

diſtrained had not any intereſt in them, nor authority to deliver 

them. As to the ſecond, they all held, that the tender to the ſer- 

vant was not ſufficient, eſpecially the maſter being preſent at the 

diſtreſs, But if the ſervant had only diſtrained, GAw v ſaid, that 

then the tender unto him might have been more colourable. 

And Porn am faid, that if the tender had been to the bailiff of the 

manor, it might peradventure have been good; but not to a ſer- 

vant, who joined in the diſtreſs only, Wherefore it was adjud 

for the avowant.—But a precedent was cited in this court, that the 

tender of amends after the impounding was good; which was 

Trinity Term, 33: Eliz. Rell 325. between Bardſey and Segrave.. But 

on Court had not much regard thereto, becauſe they were re · 

olyed upon the laſt point, that the tender to the ſervant was not 


good. F. Co. 76. 8. 


. 


h h3 | Sir Henry 


4 
4 
* 
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Cat 2. Sir Henry Linley's Caſe. 


In treaſon, a par SR Henry Linley, who was indicted of treaſon, being brought to 


don is good | the bar, and demanded, W hether he could ſay any thing why 
1 the Court ſhould not proceed upon the indictment, which was be- 
but not in ie= fore commiſſioners of yer and terminer ? he produced the queen's 
lony. pardon, without any writ of allowance thereof. — And Pop, ſe- 
H. P. C. 250. cond clerk of the crown, informed the Court, that the precedents 
. 596. ere, that in caſe of treaſon it was uſed to allow of the pardon, 
5 8.321. without writ of allowance, but not in felony.— Whereupon the 


pardon was allowed. 
—— DW Sands againſt Drury. 
Querre, Whether P ROVER of twenty loads of hay. Upon not guilty pleaded, 
tithes can be a ſpecial verdict was found, that this hay was parcel of the 
— cor y? tithes ſevered from the nine parts pertaining to the rectory of 
1 93˙43• Hackley, and demiſed and demiſable time, &c. ſecundum cenſuctudi- 
nem maneri de Hackley ; that tlie prior of Newbury was ſeiſed in fee 
2 of the manor and rectory of Huctiey; and in 27. Hen. 8. demiſed 
2 5% 219 thoſe tithes by copy to H. under whom the defendant claimed; 
Co. Lit. 58. 2. and afterwards, by the diſſolution, &c. the manor and a came 
4. | op of 
Viner © Gopy- York, who let that rectory to the plaintiff, who claimed thoſe 


And of that opinion was Porn ant, for the firſt and laſt reaſons; 
for although common and prima ve/lura prati may be granted by 
copy, becauſe they are parcel of the manor, yet tithes cannot be 
ſo, becauſe they cannot be parcel of a manor; for a manor and 
tithes are of ſeveral natures, althougF® they be united in one man's 
hand; and then it is not poſſible that that which is not parcel of 
2 manor, can be dite ſecundum conſuetudinem manerii. And 

Co. Lit. $3. a, therefore it was adjudged in the time of queen Mary, in the caſe of 
the Duke of * that where one had two manors, and granteda 
copyhold of the one manor at the court of the other manor, that 
it was a void grant; for it cannot be a copyhold, according to the 
cuſtom of a manor, whereof it is not . / 

But Gawpy doubted thereof, and conceived it had been well 
enough, if it had been ſo uſed from time whereof, &c,—But be- 
cauſe upon the verdict it did not appear that it had been granted 
by COP), from time whereof, &c. it was held, that there was not 
any titie found for the defendant ; and therefore adjudged for the 

(a) Bys.Geo. 3 plaintiff (a). | 8 

c. 17. leaſes by | 

e:clefaſtical perſons of tithes and other incorporeal hereditamenty far life, lives, or years, are declared pos: 

in law. 
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Southcot againſt Bennet. Carr 4. 


DETINVE of goods; and counts, that he delivered them to the A bailes, except 
defendant to keep ſafely, &c. The defendant confeſſeth the m 3 — 
delivery, and that afterwards J. S. feloniouſly robbed him of them. e, — 
Wherefore, &c. The plaintiff replies protęſſando, that F. S. did bailor, if the 
not rob him, for plea Huth, that the ſaid 7. S. was ſervant to the goods be ſtolen. 
defendant. And it was thereupon demurred.—And after argu- Cro. Jac. 188, 
ment at the bar, Gawby and CLENCH, cæteris abſentibus, held, Noy, 126. 

that the plaintiff ought to recover, becauſe it was not a ſpecial bail- — La 
ment; that the defendant accepted to keep them as his proper arnasd Ia. 
goods, and not otherwiſe ; but it is a delivery, which chargeth gym. 911. the 
him to keep them at his peril. And it is not any plca in a detinue rote in Co. Lit, 
to ſay, that he was robbed by one ſuch ; for he hath his remedy 59. . and 

over by treſpaſs, or appeal, to have them again. And that is the $008: 2s ag 
reaſon of 33. Hen. 6, pl. 1. that if a gaol be broke open by thieves, 

and the priſoners let at large, yet the gaoler is chargeable (a), be- (a) 4. Co. 84. 
cauſe he hath his remedy over ; but ib it be broken by the queen's 2+ Mod. 28. 


3 : vent. 
enemies, it is otherwiſe. . Ve. 23. 


And although it was moved that the replication was vitious, for judgment may 
that the proteſtation is repugnant to the matter confeſſed; and be given on a 
then, the replication being ill, although the bar be vitious, the 2 . 

laintiff cannot have judgment, as 2. Eliz. Dautrie's Caſe is; yet — 
it was held to be but a default of form, and not of ſubſtance: and 35. 304. 

the demurrer being general, no advantage can be taken thereof. 3. Con: Dig. 124 
Wherefore it was adjudged for the plaintiff.—Vide for the principal 125. 
caſe 3. Hen. 7. pl. 4. 6. Hen. 7. pl. 12. 9. Edw. 4. pl. 40. 29.40.28. 

8. Edu. 2. Detinue, 59. 4. Co. 83, & 84. 

Dumper againſt Syms. Cart 5, 
Faſter Term, 40. Eliz. Roll 361. | 

"PRESPASS, Upon a ſpecial verdict it was found, that the On a rnovreo 

; 3 and ſcholars of Corpus Chriſti college in Oxford were that a lefiee ond 
ſeiſed in fee, and anno 10. Eliz. let it by indenture to one Bald for ay 2 
30 years; PROV1S0 that the leſſee and his aſſigns ſhould not alien ont licence, if 
the premiſes, or any part thereof, without licence of the leſſors, the leflor give 
rendering 338. 4d. per annum. In 15. Eliz. the preſident and {cho- licence, the con- 
lars, by their deed, licenſed Bold to alien the premiſes, or any part, — bs —_ 
for the entire term, or for part thereof, to any perſon whom he the — 
pleaſed. Bold aſſigns the entire term to one Tubb. Tubb deviſes aſterwards aſſigu 
the entire term to his eldeſt ſon, and made him his executor, and or demiſe the 
died. The executor enteresl generally; and they find, that the whole or any 
teſtator was not indebted to any ; that afterwards the ſon died in- ardent 
teſtate ; and adminiſtration of his goods were committed to J. S. but otherwiſe 5 
who entered, and aliened to the defendant. That afterwards, in deviſe of the 

8. Elia. the ſaid preſident and ſcholars, by the name of the preſi- tem would 

entand ſcholars of Corpus Chriſti college in Oxon. in comitatu Oxon. 2 * 
made a leaſe thereof to the plaintiff, rendering 228. rent per annum; condition. 
and that they made a warrant to one Englesfield to enter, and de- Ante, 348. 757. 
liver the leaſe upon the land (but it was not found that this war- 
rant was b 1 k S. C. 4. Co. 126. 
: y writing under their ſeal); and that Englesfield entered 1. Roll. Abr. 


in their name (a), and delivered the leaſe upon the land to the 429. 471. 814. 


2. Roll. Ab. 699. 


Style, 483 Dyer | 8 
„48. Moor, 255. 1. Roll. Rep. 70. 390. 2. Bulſt. 291. Noy, 32. Cro. Jac. 398. 102. 
.es. 64. Dyer, 66. 2. El. Rep, 766. 3. Will. 234. 1. Wood's Con. 305. 318. Dough, 37. 184 


(#) 2. Boll, Ab, C a ar, 
i. des hefe Er 5 


S * 1 
2 — 4 2 ö : - 
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Dvr:pxrn plaintiff, upon whom the defendant re- entered; whereupon this 
—_ action was brought. Et /i, &c.—FirsT, and which was the prin- 
% cipal queſtion in the caſe, it was moved. Whether this licence to 
the firſt leſſee to alien (who aliened accordingly) be a diſpenſation 
only, or a total determination of the condition? Mook, for the 
defendant, moved, that at the firſt the words do not extend to 
alienations by affignees in deed ; but the word aſſignees in the 
condition extends only to aſſignees in law, as executors or admi- 
niſtrators ; and for that vide Dyer, 6. As alſo, that by this licence 

to alien the condition is determined, that it ſhall not bind an 
other; and in proof thereof vide Dyer, 152. that the reſtraint is 
determined by the alienation : and when a condition is diſ- 
penſed with in part, itis diſpenſed with in the whole ; and to that 
: pee he cited a record of a judgment in the common pleas, 
(a) 1. Roll. 32. Trinity Term, 28. Eliz. Roll 256. between Lylds and Crompton (a), 
Godb, 93. where Lord Stafford made a leaſe to three, upon condition that 
3 + they, nor any of them, ſhould alien without his licence: and the 
2. Built, 4 one, by licence, aliened his part ; and afterwards the other two 
aliened their parts without licence. It was adjudged, that the leſ- 
ſor could not enter; for the condition was diſpenſed with before, 
And, as to that point, GawdY, CLENCH, and Porn Au, deli- 
vered their opinions ſeverally, that the condition was gone and 
diſcharged by this diſpenſation to alien to the leſſee himſelf; 
for the condition being once diſpenſed with, it is utterly deter- 
mined ; for it cannot be diſcharged for a time, and in % again 
afterwards, 28. Hen. 8. Dyer, 13. And for that PorHAM ſaid, he 

(3) Styles, 317. held the law to be againſt the opinion in 16. Ei. Dyer, 334. (6) 
$54- where leſſor licenſed his leſſee to alien part, that he might alien the 
Moor, 205. reſidue without licence; for the leſſor cannot enter, becauſe if he 
thonld enter for the condition, he ſhould enter upon the entire, as 
it was limited: and if he ſhould enter upon the entire, he ſhould 
deſtroy that which he had licenſed to be aliened, which he cannot 
do, and therefore the condition is entirely gone; for it cannot be ia 
le) Co. Lit. 215. /e for part, and deſtroyed for the reſidue (c). —SEconDLY, It was. 
moved, admitting this condition to continue, this deviſe being to his 
executor, and he entering generally, Whether he ſhall be in as le- 
gatary ? for then clearly by the deviſe the condition is broken.— 


1 And Gawpy faid, that he had it 2s * and ſo the law would 


”* repute him to be in accordingly, as 22. Ele, Dyer ob). 16, Bit 
0 6 tt nt the other [uſtces ſpake not. — TND, It u 


Aubin moved, that hond this condition remained yet this leaſ tot 


youu lan yo ft Ge mito rm 
we {6m vn Ct rex Cntr end 0, tut 


baikF to enter it was not a material variance. Fort TuLy, That this leaſe Is 
for a condition void to the plaintiff, becauſe the antient rent is not reſerved ; for 
broken; and if the antjent rent was 338. 4d. and the rent now reſeryed is but 223. 
they leaſe with and no corn, according to the 18, Eliz. c. 11. and therefore void 
out referving ite by the 13. Flix. c. 10. and 18. Eliz. c. 11,—And of that opinion 
js vold ; 3 was THE wnolE CovurT, that for this cauſe the leaſe was void 
immaeri.1 ad- againſt the leſſor himſelf; and that they are general laws, whereof 
ditiza will not the Court ought to take conuſance, although they be not found (4), 
out.  —FreTHLY, It was held, that the ſecond leaſe was not good; be · 
2. Rol. 5-0. cauſe it was not found that the attorney had any warrant by wrn⸗ 
Ante, 292 ing.—Wherefore (but principally for the firſt cauſe) it was ad⸗ 
(4) 2. Roh. 46 f. judged for the defendant, | | 
„Co. 26. Yelj. 1. Noy, 324: 2- Brownl. 203. Moar, 353. 3. L. con. 306. 
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Preſton againſt Perton. Caiz & 
Michaelmas Term, 42. C 43 Elia. Roll 441. | 

Ur DEMURRER the caſe was, A ſcire facias was brought To a ſcire facies 

in chancery upon a reconuſance there. The defendant upon a judg- 
pleaded to iſſue, which was ſent hither to be tried; and found for — angg 
the plaintiff; and judgment for him here. Afterwards he lend a jadg- 
brought debt in the common pleas upon this judgment, and had ment in debt on 
judgment there to recover; and afterwards brought a ſcire facias the ſame judg- 
— to have execution upon the judgment in this court; and the ment. 
defendant, in bar of that execution, pleaded this recovery. And te, 668. 
thereupon the plaintiff demurred. And it was moved for the Ye. r33. 
plaintiff, that this was not any plea; for both the records are Pe, 299- 369. 
equal, and the one cannot determine the other ; but the y_ — 
may ſue execution upon what he will. GoprREx, for the defen- 1. Term Rep. 
dant, moved, that by the new-ſuing of this original and recovery 273. 
had, he hath waived the benefit of having execution of the firſt 
judgment; and in proof thereof relied vpon Puttenham's Caſe, 
Dyer, 200.—But THE WHOLE CovRT held it not to be any plea; 
becauſe the one judgment cannot determine another judgment, 
which is of equal nature, no more than one obligation can 
determine another; as 11. Hen, 4. is. But Gawpy ſaid, that if 
a man recover upon an obligation in debt, during that judgment 
in force, he cannot have a new action of debt upon that obliga- 
tion, becauſe it is reduced in rem judicatam. hereupon judg- 
ment was given, that execution ſhould be for the plaintiff, unleſs 
other matter were ſhewn the third day of the next Term.—At 
which time it was moved, and exception taken, becauſe he began 
at the judgment, and did not recite the entire record.—Sed non 
allecatur. Wherefore the plaintiff had judgment. 

Vide 4. & 5. Ann. c. 16. 


Wood againſt Smith. Cast 7. 


TP ROVER of goods. The defendant pleaded not guilty, and A declaration in 
found againſt him. It was now moved in arreſt of judgment *% for _ 

to be an ill declaration: for he counts, that he was poſſeſſed of — = 

ſuch goods, ſhewing what they were in ſpecie, cum aliis implementis «cr, im- 


ad valentiam 31. but expreſſeth not what they were; and that he plements, with- 
was alſo poſſeſſed of other parcels (particularly declaring what) on Rating how 


ali ſuis; but mentions nt watthe wee; udn he 0 
Was ally poſſſed + fal, but (etteth not forth their number, yy, 
The defendant by verdtt was found guilty of all contained in the ol, ty 


cation; and damage ently ace or all; which beg ke 


n * 1 
dehnung n l 1 


tre unceraln.—And of that opinion was THE WHOLE Count, for 1 


the uncertainty in the declaration. Ga wo held, that in regard 1. Vent 

the defendant bath admitted it, he cannot now after verdict 5 2. Lev. 2272 

Vantage thereof; as 20. /. 3. is: but THE OrUER JUSTICES 72385. 

contra; becauſe there is not any certainty at all pro implementis et * 

neceſſariis: but where there is a reaſonable certainty, although Yeh, 68. 

upon demurrer, becauſe it is not altogether certain, judgment 1. Str. 679. 637. 

thall be againſt the plaintiff for the uncertainty ; yet after verdict 809. £27. 738, 

he ſhall not take advantage, if there be any convenient certainty ; 1 Cn 

bu 11 not any certainty, Wherefore it was adjudged for the . 5'% 
e . * 1410. 1 : 
1#: Mod. 3. 31, Mod, 66. Sed vide 1, Cam. Dig. 223. and g. Com, Dig, 32, $* Bee, Ar. 2746 
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Carr 3. Biſhe againff Walford. 


Indebt for diet, DEBT againſt the defendant for money for his tabling. The 
the defendant | defendant tendered his law, and was ready to have mads it at 
_ wage BS tig day.— But Gawpy, being then only in court, conceived, that 
2 ley gager lay not in this caſe. Wherefore, by aſſent of the parties, 
Co. _ 735- the defendant waived his law, and pleaded al pais. Vide g. bs 4. 
rn i-AC4 $5 | 


Car g. Hill againft Giles. 


Ejectment lies EIECTIONE FIRMA was brought of a cottage. After verdiq 
for a cottage. it was moved, that an ejectione firme lay not thereof, no more 

than a præcipe quid reddat.— Sed non allocatur. Wherefore it was 
Cro. Car. 5556. adjudged for the plaintiff. | 


1. Lev. 585. Palm. 337. _ Siyles, 215. Strange, 695. 5. Com. Dig. 273. 2. Bac. Abr. 16% 


Cazx ro, Goodwin ageinſt Cornelius Mountenaigly, an Alien. 
The return of a FJECTIONE FIRMAE. The defendant pleaded to iſſue, and 
a 


— venire facias was awarded de medictate linguæ, upon the de- 
ought to ſhew fendant's ſuggeſtion that he was an alien. And at the 27% prins, 
which of the à tales de circumſtantibus was awarded; and found for the plaintiff; 
Jurors are aliens and now moved in arreſt of judgment, for that the tales was not 
8 de. awarded de medietate linguæ; for it ought to purſt ue the venire facias, 
Ante, 30g. "KEMP, ſecondary, ſhewed alſo, that the venire facias was not 
Pott. 341. well returned; becauſe aliens and denigens were returned together, 
10. Co. 104, whereas there ought to have been twelve denizens by themſelves, 


2. Hawk. 591. and twelve aliens by themſelves returned; and there ought to have 


(s) It was held been one denizen and one alien, and fo another denizen and another 


a miſ-return; alien in their turns, ſworn upon the jury; which could not be 


and, being aid- . : 1 
bo be t. done here, becauſe it appears not by pannel, who is a denizen and 


mie, the plain. who am alien; and ſo nm conſtat which of them were ſworn.—And 


tiff had judg- of that opinion was Gawpy and CLENCH, cæteris abſentibus. 
ment, poſt. 24. Whereupon judgment was ſtayed (a). 8 


Cars 12. Green againſt Roſs. 


In real actions, E. 
where the right 2+ defęndant, being an infant: iſſue was taken that he was of 
—— — full age.— And GoprREV moved, Whether the trial ſhould be in 
— 3 trial Norfolk, where the land was; or in Middleſex, where the action 
js to de where was brought ?—And THE CovuRT held, that it ſhould be tried in 
the land ties. the county where the land lay.—And TANFiELD faid, it was fo 
= de adjudged in this court between Thregmorton and Bur find. Vid 
—— 46. Edw. * pl. T- 

10. b PLES 
I 12. Draycot againſt Piot. 
A declaration in ACT ION SUR TROVER of divers goods ; et inter alia de de- 
trover for ten cem capſis et ciſtis, ANGLICE, cheſts and coffers ; and of a 
_—_— 4 bag, and 20l. therein, The defendant was found guilty de quatuer 
* how many ciſtis et cap/is, and of 1 Jl parcel of twenty pounds, and of divers 
of each ; and other particular parcels ; and of the reſidue, not guilty.— Excep- 


this aQtion lies tion was taken in arreſt of judgment, that the declaration was, 
for money out . | 


of a bag» Ante, 661. 817. Poſt. 841. 870, Cro, Car. 89, 


that 


ed oe... Mi " — 


RROR. For that judgment was given by default againſt the 
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that he converted 10 capſas et cif, and doth not ſhew how many of Duzarcor 
cheſts, or how many of coffers, which was uncertain and ill; 77 
and therefore the verdi& alſo was ill. But the Juſtices Gawpy and * 
' FenNER held them to be all one: but if cheſts and coffers ſhould 
be faid to be diſtinct things, it then ſhould be ill. 

SECONDLY, It was moved, that this trover and converſion of 
money out of a bag cannot be good, becauſe it cannot be known. 
And when he is found not guilty of the bag, and guilty of the 
money, that is as much as if he had declared of the trover and 
converſion of money out of a bag, which was ruled to be ill in 
Hicks v. Holyday.— But they held, that an action of trover and 
converſion of money only was good enough; and an action well 
maintainable for it. Wherefore, cæteris ab/entibus, it was adjudged 
for the plaintiff, | 3 


Beal againſt Web. 


PROHIBITION for tithes againſt the defendant, farmor of the A prohibition 
rectory of Frit-tender in the county of Eſſex ; and ſurmiſeth, ſhall go againſt 
that from time whereof, &c. he had uſed to pay 48. per annum in 3 fuitfcr tithes 
diſcharge of all tithes. His proofs were, that he uſed to pay 4s. 6d. — — 
per annum : and upon this variance a conſultation was prayed. — it differg 
—But becauſe it appeared, that there were not any tithes due in from the modus 
kind to the parſon, as he hath ſued; but it is a modus decimandi, alledged. 
although not in ſuch a manner as the plaintiff ſurmiſeth ; THE Ante, 307. 736. 
Couxr held, that the defendant ſhoald not have conſultation; Moor, 911. 
for he had not any cauſe for tithes of that land. And it was Yelv. 127. 


ruled accordingly. Vide Pelles v. Saunderſon, Dyer, 171. 5. Co. Dig. 167. 


* Carr 13. 


Baſſet againſt Maynard, CA 14. 


AET ION /ar trver, and converſion of certain loads of wood. A grant of 
Upon a ſpecial verdict the caſe was, Sir Tho. Palmer was ſeiſed wood to be cut 
of a great wood, and bargained and ſold to one Cornford and his den by the 
aſſigns as many trees as would make 600 cords of wood, to be — — 
taken by the aſſignment of Sir Tho. Palmer. Cornford aſſigns over jar fy ent a 
his intereſt to the plaint ff. Afterwards Sir Thomas Palmer grant- which may be 
ed to the deſendant ſo much of his wood as would make 4000 immediately 
cords of wood, to be taken at the defendant's election. The — 
plaintiff- afterwards, by the aſſignment of Sir Thomas Palmer, cut . wry : 
down the trees in queſtion, to make 600cords ; and the defendant: wood is cut 
claiming them by virtue of his grant took them. It was found down, it cannot 
that there was ſufficient wood left for the defendant to take his de taken away 
4000 cords. Ft ,, &c.—Upon' this verdict, it was moved, that — — 
here was not ſufficient title found for the plaintiff. For firſt, of his — 
it is not found that the bargain and ſale was for any ſum of money; and if the bar- 
nor upon _ CS non allocatur. For it is intend- Cain and ſale be 
ed to be ſo, being found by the verdict. But if it had not been — 
ſo found, it might peradventure have been otherwiſe, as Dyer, 91. is. — 
SECONDLY, It was alledged, that this grant to the plaintiff is tion. 
void; for until the aſſignment made by Sir Thomas Palmer, no Poſt. 826. 
intereſt veſted in Carnford himſelf, ſo as he could not make 2 Roll. Ab. 699. 
grant thereof over.—But ALL THE CouRT held the grant to be 7 Ce 2+ 
good; for being made to him and his affigns, he may wake We 
N. „Lev. 388. . Mod. . . . . * 
2; Bas, tr. 665. 4 Will, 336. * resten em NET 
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the venire facias ; 


ing teſte after the judgment, as in truth it was dated a year after. 
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Basar aſſignee, which ſhall enure as a nomination to one, who is tg 

. „ have by the appointment of Sir Thomas Palmer; and it may well 

" * veſt in him as the intereſt alſo. And here he hath an intereſt 

before the aſſignment made by Sir Thomas Palmer; inſomuch as if 

Sir Thomas Palmer will not aſſign it in convenient time, he himſelf 

might take them. And therefore he may aſſign this intereſt; as 

4A. Edw. 3. pl. 43. is. But admitting the grant to the plaintiff 

had been void, yet Por han ſaid, that the action was maintain- 

able; becauſe by the cutting down of them he had poſſeſſion, and 

a good title againſt the l and every ſtranger: and being 

cut down, it was not lawful for the defendant to take them; for 

i one ſells 1000 cords of wood, to be taken at the vendee's elec. 

tion, and afterwards the grantor himſelf, or a ſtranger, cuts down 

ſome of the wood, the vendee cannot take that which is cut down; 

but he ought to make his grant good out of that which is growing, 

As, if eſtovers were granted unto him, to be taken in a great 

wood, and the owner of the wood cuts down ſome of the wood, 

the grantee cannot take that which is cut down ; but he muſt take 

his eſtovers out of the reſidue: and if all be cut down, he hath 

not any remedy but an action upon the caſe. So here, although 

the plaintiff had not a good title, yet his having poſſeſſion of them, 

being cut down, ſufficeth. uad GAwD et 2 conceſſerunt. 
Wherefore it was adjudged for the plaintiff. 5. Co. 24. b. 


Earr 15. Carew againſt Merler. 


The return, but ERROR of a judgment in the common pleas, in debt. The 
not the zefe of error aſſigned was, Becauſe the venire facias was awarded, bear- 
- _ | —But it was held,. that in d it was after verdict, and the trial 
Ante, 767. is upon the diftringas with the ni prius; ſo as if there had not 


1. Co. Dig. 376. been any venire facias at all, the ſtatute would have helped it; and 


it ſhall not be intended that this venire facias, which bare 0ſ after 
the judgment, was the venire facias in this ſuit ; and although it 
were certified to be the ſame venire facias, the Court would not 
take it ſo, but rather, that there was not any venire facias at all; 
the trial and judgment thereupon are good. But they held, that 
the tte of a venire facias can never be amended, but the return 
thereof may be amended ; becauſe the roll warrants it: and this, 
being variant from the roll, may be amended. But the rolls make 
not any - mention of the tee thereof; as 2. Mary, Dyer, 121. 
pl. 11. Wherefore the judgment was affirmed. 


Car 16. | | Cubit againſt Harriſon. 


Tender no ples FP"RESPASS de herbis depaſcend. cum averiis, &c. The defendant 
in treſpaſs. leaded tender of ſo much for amends to the plaintiff, who 


Ante, 313. refuſed it, being not ſufficient. —And it was held to be no plea, ac- 
- cording to 21. Hen. 7. pl. 30. | 

By 21. Jac. 1. c. . a defendant in voluntary, and that he rendered ſuſpcient 

treſpaſs guare clauſum fregit may plead a arunds, boſore action brought, , 


Butcher 


difclaimer, and that whe treſpaſs was in. 


- oc © 5 © tut 
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Butcher and Aldworth's Caſe. car 17. 


DBT upon a recovery in Briſtol. It was traverſed, and a The return of a 
certiorari iſſued out of this court to certify it, which was retain 


certified under the ſeal of Briſſol, And it was moved, that this ferigr court is 
certificate was not good; but it ought to have come in under the ſufficient, 

t ſeal,—But it was held to be well enough; for ſo is the courſe 1. Lev 311. 
upon ſuch cer ticrari directed to have it certified under the ſeal of Salk. 479. 


the inferior courts. And it was adjudged for the plaintiff. 9 
Chadwick againſt Sprite. 8 


ASSUMPSIT. Whereas one Baily was indebted unto him in 14, qtordetiver 
gl. and _ of two obligations made by two the bond of a 

ſtrangers of 201. delivered to the plaintiff the ſaid obligations, to ſtranger to his 

receive the money due upon them, or to ſue them in the name of croton, with 

Baily; and of that which he recovered, to fatisfy himſelf, and the —_ 

reſidue to return back to Baily ; that Baily died; and the defendant debt, and dies; 

being his wife, in conſideration that the plaintiff would deliver a promiſe by his 

unto her the ſaid bonds, promiſed to the plaintiff to pay unto wife to pay the * 

him the ſaid 51. upon the firſt payment of any ſums of thoſe 5 4 
bonds: and alledgeth, that the defendant had received thoſe ſums ,, -deliveringthe 
contained in the bonds, &c. After verdict, upon non afſump/it bond to her, 
' pleaded, and found for the plaintiff, it was moved, that this is will ſupport an 
not any confideration ; becauſe by the death of Baily, who dehver- 

ed them, the authority which he gave to the plaintiff, to fue them, Cro. Jac. 3434 
is determined; and the plaintiff hath nothing to do with them. 442 

And the defendant hath not any benefit by the receipt of 

them, unleſs ſhe were executrix, which is not alledged. 

And if ſhe were executrix, the receipt of them by her is not any 
conſideration ; for ſhe receives but her own; and therefore there 

is not any conſideration for the making of this promiſe. And of 

that opinion was FENNER, and relied upon 12. Hen. 7. pl. 14. 

and 6. Edw. 4. pl. 19.—But Gawpy and CLENCH # contra; be- 

cauſe by this delivery and gift of the obligations, the intereſt in 

the deed is given unto him; although the debts themſelves, which 

are things in action, paſs not; and he had authority to diſpoſe of 

them. And this delivery of them to the defendant, and by her 

acceptance, and promiſe upon this conſideration, whether execu- 

trix or not, is ſufficient to bind her. Wherefore it was adjudged 


tor the plaintiff, | 
| Gardener's Caſe. . Cat 19, | 


(JARDENER having judgment in debt againſt St. John, juſtice A conviftion oa 
of peace in the county of Bedford, procured a writ of exe - © Penal ſtatute 
cution directed to the ſheriff of Bedford ; who made a warrant to b 


pH 


Gardener's own brother, to be a ſpecial bailiff to ſerve that execu- — — 
. ton; who going to ſerve it, and fearing a reſcous to be „ bench, the de- 


carried with him a dagg : whereupon the ſaid St. Fohn cauſed ſendaat mm 2 
one of his ſervants to go and ſearch him, and finding him armed Plan agalaft it ; 


with a dagg, brought him before his maſter, being the next juſtice * 90 | 
of peace; who by colour thereof committed him to gaol, until bad og . 
he paid 101. according to the ftatute of 33. Hen. 8. c. 6. —Where- 3 
upon, he removing himſelf by an habeas corpus, and all this ,BLRepaarce 
mutter being diſcloſed to the Court, they all held it 3 1 
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Garvenin's offence againſt the ſtatute, for a ſheriff or his miniſters, in execu- 
Catz. tion of Juſtice, to carry ſuch an hand-gun; for otherwiſe no 
_ Juſtice would be adminiſtered : and in this caſe and for this 

purpoſe it is lawful. Vide 3. Hen, 7. pl. 1. | 


Aru AND they all held, that a dagg was an hand-gun within the 


i gen within ſtatute, although it be not named therein, Wherefore they com- 


33+ Hex. 8. c. 6. manded a plea to be drawn, compriſing all this matter, which 


. was done; and then it was confeſſe and the party diſcharged, 


3- Inſt. 160. Sed vide 3. Salk. 217. 


Cask Fo 5 Bearblock againſt | Read, 
Ante, Hil. 4t. Pl. 2. 


HE caſe was now moved again.—And Pornan, Gawpy, 

88 T and CLENCH, FENNER 4 delivered their opinions, That 
pught to pay a the plea was not good, but that the plaintiff ſhould have judg- 
debt dueby ment; becauſe a judgment is higher than a reconuſance, or ſtatute, 
jodgmentibeſore and therefore ought to be ſatisfied ; and the-executor is put 
Lad * to his audita guerela, to diſcharge himſelf againſt the conuſee. It 
5 1 was ſaid, that the ſtatute is eigne to the judgment; but that is not 
older date. material, for there is not any regard to the priority of the judg- 
Ante, 575- 734+ ment or ſtatute acknowledged by the teſtator, but only to the equality 
4.Co. 50.b.60.a. of the manner of the debt; for that which is higheſt, ought to 
Yelv. 29. be firſt ſatis fied: and the judgment is higher; for a reconuſance is 
. Roll. Ab.926. but an aſſurance by conſent of the parties, and is but a bond re- 
2 — 4 corded, and therefore not to be compared to a judgment. There 
Vaugh. 94. is no reaſon that an executor, by bringing a writ of error, ſhould 
$. Co. 133. make the judgment to come after the ſtatute ; and therefore the 
1. Sid. 230. 333+ execution upon the ſtatute ſhall not prejudice it. Whereupon rule 
—— 2 was given, that judgment ſhould be entered for the plaintiff. 
1. Sa. 1% hut afterwards, becauſe Porn ſaid, that he had conferred 
Vern. 294. with the Juſtices and Serjeants at Serjeants-Inn, and many of 
See note () them were of opinion, that this execution upon the ſtatute was 
1. Ld. Raym. to be allowed as a good bar againſt the judgment, they would 
4 dit. p. 27. adviſe. Et adjournatur. 

Norx, In Aſichaelmas Term, 44. & 45. Eliz. the caſe was 
moved again (Ga wo abſente) : and Por AM ſaid, that he had 
again conferred with the other Juſtices at Serjeants-Inn, and the 
greater part held the plea to be good ; and that the ſatisfying of the 
debt upon the ſtatute was not any devaſtavit ; becauſe he could not 
withſtand it, and he ſhall not be put to his audita querela. Where- 


fore it was adjudged for the defendant, 


Cary 12 Gray again Chapman. 
ann. n= EITECTIONE FIRME. The plaintiff declares, That Pru- 
n dence Cozen by indenture apud $ let unto him an houſe and 


twenty acres of land, by the name of all her tenements ins. 
— N And after verdict, it was Burk by FosTEx in arreſt of judgment, 
Noy, 32. that the declaration was not ale - becauſe it is not alledged in 
Hob. 89. what vill the tenements were.—And of that opinion was THE 
2: Barnes, 150. WHOLE Count. Wherefore it was adjudged for the defendant; 
2. Burr. 624- for the naming of the vill in the per nomen was not 1 
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White againſt Ewer. - | c 22, 


COVENANT. After verdi& for the plaintiff, TANF1ELD In covenant for 
moved, that the declaration was ill.—FtgsT, Becauſe the 9vietenjoyment 
plaintiff brings this action as aſſignee, and doth not name himſelf u e 
aſſignee ( but atterwards in the declaration ſhews how he is aſſignee); the plaintitt 

as where a man brings an action as heir or executor, he ought to ſhew how he is 
name himſelf ſo.—And of this opinion was FEXX ER. But Por- aflignee; bur 
HAM, CLENCH, and GAwDY contra, in regard that in the body — 9 1 
of the declaration he ſhews how he is aſſignee; for the naming — 
himſelf aſſignee is but matter of form, which is not material after was by title, 
verdict, —-SECONDLY, Becauſe the covenant is, that the leſſee and Poſt. 399. 

his afſigns ſhall enjoy it without the interruption of Francis Euer, 1. Wood's Cong 
and all others elaiming under the ſaid Francis Ewer. And the 497. 414. 
breach aſſigned is, Becauſe he was ouſted by J. S. who claims 1. Term Rep. 
under the title of the ſaid Francis Ewer, and doth not ſhew how *7** 

| he claims, under his intereſt, nor by what conveyance.—But ALL. 

THE CovkT held it to be well enough; for he is a ſtranger there- 

to, and cannot ſhew it certainly. Wherefore it was adjudged for 

the plaintiff, -NoTE, In Eaſter Term, 44. Eliz. this judgment was 

reverſed upon this ſecond exception, by the opinion of all the 

Juſtices and Barons in the exchequer chamber. 


The Earl of Huntington againſt Hall. +" Gy 23. 


ERROR of a judgment in the common pleas, in debt upon an To debton bond 
obligation, conditioned for the payment of 300l. within fix Payable within 
months after the death of the Earl e — The defen- — 4 
dant pleads, that 1. May, 39. El:z. the Earl of Huntington died, and pleaded, it muſt 
that within fix months after, viz. 1. December, 41. Eliz. he paid be within the 
that ſum, &c. The iſſue was, that he did not pay it modo et form, time. 
The jury found for the plaintiff, and judgment was given accord- 2 
ingly.— Error was affigned, Becaufe the jury found, that he did Ye. 38. 
not pay it 1. December, 41. Eliz. which 18 void ; for it ought to . 173. 
have been inquired, whether he had paid it within the fix months. fl N. Af — 
And the —.— alledged the 1. December, 41, Eliz. which is a g. Com. Dig. 
year and a quarter after, is void and to no purpoſe. —GAawDY 95. 255+ 
held, that the judgment ſhould be given upon his confeſſion, that 
it was not paid within the fix months; for by his own ſhewing it 
Was paid long aftyr.—But upon motion another day, ALL THE 
Covar agreed, that this confeſſion of non-payment within the 
fix months is no expreſs, but an implicit confeſhon, whereupon no 
Judgment can be obtained ; and the judgment here is given upon 
the verdict, which is void. Wherefore the judgment, by the de- 
fendant's own defire in the writ of error, was reverſed. 
Vide 4. & 5. Ann, c. 16, 3 
Talbot againft Caſe. c A4. 
ACTION for theſe words : - Thou haſt killed my wife.“ Aſter © Thon bag 
verdict for the plaintiff, upon not guilty pleaded, it was 1 
moved, that an action lay not for theſe words, becauſe it is not „ WVonsble, the" 
with what intent he Killed her; violently, or otherwiſe : and it is not ſtated 
be doth not aver that his wife is dead. — But notwithſtanding, it ywv ae he 
Fw adjudged for the plaintiff; for it is to be intended, if the en ber, not 
contrary be not ſhewn by the defendant, that his wife is dead: wm wat 
and it ſhall be taken in the worſt ſenſe, viz. violently. Ante; g /“. 


1. Roll. Ahr T1 72 7 ' 
71, 72. 77. 2. Mod. 24. 1. Vent. 117. 1. And. 12% Strange, 1730. B. R. H. 
4 Bac, Abr. 434. g. 313 · Cowp. 376. 15 f * 


___ Eaſter Term, 
43. Eliz. In the Common Pleas, 


Sir Edmund Anderſon, Knt. Chief Fuftice. 
Thomas Walmſley, E/7. 


George Kingſmil, E/q. Juſticer. 
Peter Warberton, E/q. 


Sir Edward Coke, Ant, Attorney Geral, 
Sr Thomas Fleming, Kut, Wx Geral 


— —_—_—— 
' Biſhop againff Viſcounteſs Montague. 


Car 1. 


Eafter Term, 42+ Elia. Roll 733. 
/ Either trover or CTION SUR TROVER, and converſion of five oxen. 
| . will ne, The defendant pleaded not guilty. By yu verdict it 
. — was found, that one J. S. as bailiff to the defendant, took 


for goods taken thoſe beaſts, as for heriots due to the defendant, where there were 


Cro. Jac. 50. 


Cro. Car. 89. poſſeſſion is diveſted out of the plaintiff; ſo that he cannot 


2. Mod. 31. uppoſe that he was poſſeſſed of them, until he loſt them, and 


2. Bl. Rep. 1173. 28. Aſfſe, 9. 38. Edw. 3. pl. 18. and 40. Edw. 3. pl. 20. are. 
x. Term Rep. _ he might — had a 8 2 he 


ion; eſpecially not this 

— ages action, which differs from it in nature and an | 

1. Term Rep. ANDERSON and WARBERTON & contra. They agreed, that an 

S. B. 3. aſſent before or after the taking of the goods, made her tteſ- 
paſſer ab initio, and to be puniſhed as a treſpaſſer; but not an aſſent 


after to a battery formerly done; or to that which is a tort, and - 


puniſhable by the ſtatute law; as an aſſent to a riot or forcible 

entry, after it be done, ſhall not make him puniſhable. But al- 

though treſpaſs lies, yet he may have this action if he will, for 

he hath his election to bring either. And as he may have detinue 

or replevin for goods taken by a treſpaſs, which affirms always 

Adige property in him at his election, ſo he may have this action; for 
fall forfeit nt one may qualify a tort, but not increaſe a tort. So he hath election 
A — to make it A fortious priſal or not: which is the reaſon, that if 


Dalt. 69.; goods be taken by a treſpaſſer, yet if the from whom they 
— by bi Tore taken be attainted of felony, he ſhall forſei them ; for the 


Gln ff and prpet enaind in Him, and the ly (ll f 
1 8 op In li an] be makes is in to the cont, Vf 


ge law would bringing 2 writ of treſpaſs (0), Wherefore here he might min. 


Interpret it, tain the one writ or other, at his election. Wherefore, &e. ”_m 


LCD Pake't 


my tm mw GS A; mp 4% ——H 9 tt Aoaoodk 
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John Davies and Ann his Wife againſt Selby. C 2. 


DoWER and demands the third part of lands, whereof her firſt By the cuſtom 
huſband was ſeiſed in fee. The iſſue was, Whether it were —— © 
the cuſtom in gavelkind, that if the huſband alien his land, that his goed of _ 
wife might demand the third part for her dower, or the moiety, at moiety of her 
her election? And upon the evidence it was ſhewn for the defend- huſband'slands, 


ant, that the cuſtom of gavelkind preciſely is, that ſhe is to have — 


the moiety: and this cuſtom is there the common law of the 7 tom, and take 


Mich cannot he waived by demanding a tach part, Pide Bb of ya goa 
Bn, 128, 2, Ju. 4 .d. A precedent was lern, 0, Gl l. 
Aut 0, Gillen, whkre it was reſolved tat ſhe cannot ware thig 8% ni 


bn, nd dead Gone by he omnon s- dat th 
bedemandant could not ſew any precedents nor proof hat there f.. Ula 


were wy other dower there, than dower by the cuſtom ; and it LL, 33: 62, 

appears by the ſtatute of Conſuetudinibus Kantie (quod vide in maſter , gd. „,, 
mbert's Perambulation of Kent, where the cuſtom is cited), that 1. Roll. Ab. 553, 

the ſeme is to have the moiety, ſo no other kind of dower is ſhewn Rob. Gavel. 159. 

to be there; and it is for the benefit of the tenant of the freehold wy, ro 

thatſhe ſhould have the moiety ; for thereby ſhe is to have it only (, wn.” HH 

during the time that ſhe lives ſole and chaſte, and it is a reſtraint * 

unto her; and cuſtoms are as the laws in the places where they 

ae uſed; therefore ALL THE CovurT reſolved, that ſhe was 

bound by this cuſtom, and cannot waive it; and in ſuch caſe ſhe 

ſhall have it by aſſignment in ſeveralty, and cannot hold in com- 

mon, Wherefore, after evidence, the plaintiff was nonſuited. 


Swan againſt Gateland. Earx 3. 
Michaelmas Term, 42. & 43. Eliz. Roll 3267. 


RAVISHMENT DE GARD. The caſe was, A feme took A brother of the 
baron, and had iſſue a ſon by him; the baron dies; ſhe takes — blood Mall 
another baron ſeiſed in fee of the lands holden in ſoccage, and hath — 
iſſue by him another ſon; the baron dies; the feme dies, the ſe- uncle. 
cond ſon within the age of fourteen years: Whether the eldeſt ſon 
of the half· blood or the mother's brother ſhall be guardian (a)? was 2, And. , os 
the queſtion,—W ALMSLEY and K1NG8MIL held, that the brother Owen, 128. 
ſhould have it, for he is the neareſt of kin, to whom the inhe- Moor, 635. 


ritance cannot deſcend. 5 Co. Lit. 38. b. 
| note (5). 
T. Jones, 17. 3. Com. Dig. 414 2. Bac. Ab. 678. 2, Peer. Will. 264. 3. Peer. Wil. 104. 


(.] See 12. Car. 2. c. 24. and 1. Peer, Will. 303. 


Stutfield againſt Somerſet. 0 
Hilary Term, 43. Eliz. Roll 1358. 
EBT upon an obligation. The condition was, that after marriage A covenant to 


of the plaintiff, and having a ſon by his ſeme, that if he conveyed ure an eftats 


lands to the value of 40l. per annum in tail to the ſon to enjoy, after . =. af 


the death of the obligor, that then, &. The defendant ſhews the curing it 4e B. 
day of the marriage, and the having of a ſon ; and that he made a be uſe of 4 


rofimentto a tranger to the uſe of himſelf for life, andafterto the % 


aeg 7 indi pwr, % 


The dfndne demurs,-Firſt, It was held, that although the bar, 


here, is ill, yet when the plaintiff replies thereto, he hath by the 


eplication loſt the advantage of exception to the bar; and here the 
eO. ELIZ, PART 11. $13 | bar 


| 
| 
| 
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STurrrmtD bar eis ill, for it is not any performance of the condition by this 
5 feoffment, as it is pleaded ; becauſe the infant was not made party 
to the conveyance, nor had any deed or aſſurance to prove his 
eſtate ; ſo is he not ſure thereof, nor peradventure can have an 
knowledge of ſuch an eſtate, nor mezns to prove the uſes limited, 
which was not the intent of the condition; and therefore ſuch an 
aſſurance made is no performance of the condition: and to that 
purpoſe, vide 20. Edw. 3. Audita Qucrela. One is obliged to 
make a releaſe to the obligor ; it is not ſufficient to make it, ang 
deliver it to a ſtranger to the uſe of the plaintiff. It was alſo held 
here, that the plaintiff having admitted the bar to be good, he may 
traverſe the feoffment or the uſes at his election. 
Cg. | Smith againſt Arden. 
| Hilary Term, 43. Eliz. Roll 1807. 
#* Ancient de- JECTIONE FIRMA. The defendant pleads © ancient demeſue; 
r and it was thereupon demurred. —W ALMSLEY and Kixcs- 


Res in MIL held it to be a good plea; for at this day poſſeſſion is reco- 
1 


ab::ement to &. od 4 ! 
an ejecimens vered, ſo it is a meddling with the land, and a tranſmutation : and 


brought in the if it were allowed that ancient demeſne ſhould be no plea in this 
8 action, all titles in ancient demeſne would be tried at the common 
© 1% law; and this toucheth the reality, and for this cauſe is a plea, 2 
S.C. 5. Co. 105. in replevin, or waſte, as it was ruled in Green's Caſe, becauſe they 
CA Bo concern the land. Wherefore, &c.— WAR BERTON e contra ; be- 
>. Inſt. 963. cauſe the action is merely perſonal ; and in treſpaſs . ancient di. 
4- Inſt. 29. meſne"” is no plea, and this action is in nature of treſpals ; and 
Dyer, 8. where the action is vi et armis, fo that the king is to have a fine, it 
2 386. js holden, that * ancient demeſne” is no plea.— Ax YER SON was ab- 
* 5. 217. ſent; and afterwards the demurrer was waived, and the defendant 
Carth. 220, pleaded the general iſſue. Yide 7. Hen. G. pl. 55. 8. Hen. G. pl. 34 
A art, 3. Edw. 3. pl. 42. 21. Edw. 3. pl. 10, 22. A. 55. 28. Hens. 
Raym. 1418. . 
1 — Dyer 40. Edi. 3. pl. 4. 5. Co. 105. a. | 
F Cat 6, | Greſwold againſt Holms and his Wife. 


3 The wife ſhall FORMEDON. The tenant pleaded . non-tenure ;” and found 
| berecevedupon ® for the demandant. And now the feme, after verdict, prayed 

! ii the feint plead- to be received upon the feint plea of her baron, becauſe he had 
| 4 EET pleaded © non-tenure,” wirre ſhe might have traverſed the gift; 


"©" IDs " 


* wt Ys A 


| 3 | and he brought a writ out of chancery de attornato recipiends for ti 
BA 2. Inſt. 343. feme.—ET PER CURIAM it was received; for a falſe pleading l ] 
Fl 2 — % feint pleading, and a feint pleading is within the ſtatute (a). And 
f id 1. Leon. 86. here there needs not any new declaration, becauſe the fem? b 
* Moor, 242. party to the ſuit; otherwiſe it is, where he in reverſion 4s not a 
KF party to the ſuit, and is received. 5 
IR | (a) Of Weſtminſter 2. e. 3. F 
1 C481 7. | Wells againſl Fenton. t 
1 | Hilary Term, 43. Eliz, Roll 1106. lit 
A; A fine levied to FJECT IONE FIRMA. Upon a ſpecial verdiQ the caſe wa, 12 
ö 1 — —— A. tor Sir Ralph Egerton, ſeiſed in tee, levied a fine to the uſe of ” th 
I 8 for life ſelf for life, and after to the uſe of his wife who ſhould be eG w. 
| 1 2%, after tis deceaſe time of his death, for life, remainder to Edward Egerton ay Je 
. 3:4 to the uf: of his Sir Na ph Egerton takes to wife Alice; he and Alice his wife by 1 ou 
Fy TIO RO reciting that he is tenant for life, remainder to the ſaid Allet l 20 
fs 158 z 2 let} 


Fg the contingency is not deſtroyed by a ſubſequent fins levied by the huſband 4 wife to a ranger in 
or by her diſclaime; when the contingency kappens, Moor, £34. 
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life, give it to a ſtranger in fee, who renders it to the huſband for Wirt, 
life, remainder to Fenton for ſixty years, remainder to the right » 
heirs of the huſband. The huſband dies; the ſaid Alice, being - 
then his feme, ſurvives, and diſclaims to have any thing in the 
land. Edward Egerton enters, and lets to the defendant: ſhe takes 
another huſband, and they make a leaſe to the plaintiff. Upon all 
theſe matters diſcloſed, three points were moved. —FirsT, Whe- 
ther this contingent remainder to his wife who ſhould be, was 
good ? for although ſuch a contingent remainder may be by way 
of limitation of an eſtate of land in eſe, yet it cannot be of an uſe; 
for the ſtatute of 27. Hen. 8. c. 10. doth not execute uſes, but thoſe Ante, 765. 
only which are in eſe, and ex not any contingent uſes, for 
no ſeiſin continues to preſerve them. And of that opinion was 
AxpERSON.— But WALuSsLEWYW and WARBERTON & contra; for 
it was good at the time of the limitation, and ſtood with the rules 
of the common law, and for the benefit of the commonwealth, that 
ſuch limitations for jointures ſhould be good ; and therefore the 
law preſerves and regards them, unleſs there be ſome mean act af- Ante, 439. 
terwards done to deſtroy them: but an uſe limited to J. S. until a 
precipe be brought, nd then to the uſe of J. D. this contingent 
uſe to J. D. is againſt law and juſtice to defraud a præcipe, and 
therefore is void. - | 
SECONDLY, Whether by the joinder in this fine the feme hath 
given her poſſibility, ſo as ſhe cannot afterwards claim it ?— 
WALMSLEY held, that ſhe had not, for ſhe hath not any eſtate, 
nor was there any certain perſon who might have it; for it 
is unto her who ſhall be his wife at the time of death; and it 
is not known who that ſhall be. But where the perſon is certain, 
although the eſtate be but in poſſibility, there peradventure ſhe 


might have excluded herſelf thereof. 


Tump, Whether by this waiver in the country ſhe hath ex- 
cluded herſelf to have the ellate To theſe two matters THE OTHER 
Jus riexs ſpake not, by reaſon of a default in the pleading: where- 
tore the demurrer was waived, and the parties pleaded to iſſue, that 
there might be a ſpecial verdict. And a ſpecial verdi& was found, 
andadjudged for the plaintiff. 


Peck againſt Channel. 
Hilary Term, 43. Eliz. Roll 1109. | 


FJECT IONE FIRMAE. Upon a ſpecial verdi& the caſe was, A woman te- 
One William Burley was ſeiſed in fee of divers lands in Shalford, _——— 
bolden in ſoccage, and by his will deviſed all his lands in Shalford ,niinder-mun wn 

to his ſeme for life; = further deviſed “ all thoſe my lands in ail, and the» 
* Shalford, called Somoryby, to William Burley, his couſin in tail, j-inina fine ſur 


© remainder to his right heirs,” and died. The feme and William Ent render 


Burl . : . - to a ſtranger to 
9, who was in remainder, intermarry, and levy a fine to a the wife for life, 


ſtranger fur conuſance de droit come ceo, who renders it to the feme for with remainder 
life, the remainder to the baron and his heirs. Afterward, anno to her huſband 
12. Eliz. the baron and feme ſuffer a recovery with fingle voucher to . After- 
the uſe of the baron and his heirs; the feme dies ; the baron dies fer — 
without iſſue: the right heir of the deviſor enters within the five with — 
mY after the death of the baron, and lets to the plaintiff, who is voucher to the 
oulted by the heir of the baron; and thereupon he brought this uſe of the huſ- 
action. E. ,, Ec. n 


Cain 8. 


| | fine does not 
create a diſcontinuance ; nor will the recovery bar the intail. Moor, 129,634, 
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Prex The fix sT QUESTION was, Whether this fine levied by the te. 
—_ naant for life, and him in remainder in tail, be a diſcontinuance ?— 
re And ALL THE CourT reſolved (nor would ſuffer it to be argued), 

Co. Lit. 302. that it was not any diſcontinuance; for when he who hath a re- 
and 335. a. note mainder in tail, or a reverſion in tail expectant upon an eſtate for 
02. life, levies a fine by himſelf, or joins with tlie tenant for life in the 
Owen, 129. fine, this is not any diſcontinuance, but paſſeth that only which he 
2. Lev. 25. might Jawfuliy grant; and none ſhall make a diſcontinuance but 


2. Jones, 38. he who is ſeiſed of an eſtate tail in poſſeſſion; as Littleton, ſe, 61 5. 
1. Leon. 127. ſaith. | ; 

1. Co. 76. 

2. Vent. 160. 2. Bac. Ab. 348. Cro. Car. 827. Cruiſe on Recov. 221. 1. Term Rep. 738. 


3. Co. 5. b. SECONDLY, Whether this recovery be any bar to him in re- 
arg hy - mainder in fee, or a diſcontinuance thereto to take away his entry? 
* _ And ALL THE JusTiCEs delivered their opinions ſeverally, that 
1. lern Rep, it Was not any bar or diſcontinuance: it cannot be a bar, becauſe 
733. that he who ſuſfered the recovery was not ſeiſed of the ſame eſtate 
| tail at the time of the recovery ſuffered ; for by the fine levied the 
eſtate in fee paſſed, although there was not any diſcontinuance of 
the remainder in fee; and by the render a new eſtate is given 
back, and they are in of a new eſtate, ſo that the recompence npon 
the recovery ſhall go to that new eſtate, and not to the ancient re- 
mainder.— And W ALMSLEY ſaid, although there was not any diſ- 
continuance of the eſtate tail, nor of the remainder by the fine, yet 
he conceived, that by the fine levied by tenant for life with him in 
remainder in tail, the remainder in fee was diveſted, and it was a 
forteit of the eſtate for life; and therefore there is a difference be- 
tween a fine levied by tenant for life and him in remainder in tail, 
and a tine levied by tenant for life and him in remainder in fee, who 
hath the entire eſtate : for in the firſt caſe it is a forfeiture, but not 
in the other; and then recompence ſhall never go to an eſtate 
which is not iz ꝙ at the time of the recovery; and a recovery 
ſhall never take away an entry which is by conſent, and qua/: 2 
conveyance ; and therefore it ſhall not hind the entry of him who 
hath right, and is not like to a recovery againſt tenant for life by 
title, and without confent ; as 5. Edw. 3. Entry Congeable,” 
. 6. pl. 2. 34. Hen. b. 
pl. 2. 24. Hen. 8. Entry 115. And here this reco- 
very is out of the 32. Hen. 8. c. 36. becauſe that he in remainder 
Joined with the tenant for life. Wherefore they all agreed for the 
matter in law with the plaintiff. —But Ax DER SON took an excep- 

tion to the verdict, that it was not good, becauſe it was not foun 
that theſe lands in the action are called Somer/by ; for nothing 18 
given in remainder but thoſe lands. — But ALL THE OTHER JUs- 
TicEs held, that foraſmuch as the contrary is not found, it ſhall be 
intended that he had not other lands in Shalferd than thoſe which 
were called Somer/by, although that name be not at firſt given them, 
Wherefore it was adjudged for the plaintiff, | 

Carr ge | Speccot againſt Sheres, 
Eafter Term, 40. or 42. Eliz. Roll 106. 
on bond to per- VEB T upon an obligation, The caſe was, That the defendant 
form all covg- granted a rent-charge out of his land to the plaintiff of 208. 
pants, Kc. 2 yer annum for ten years, and was obliged in 10l. with a condition, 
2 that if he performed tlie covenants and agreements in the ſaid deed, 
; 1 . ; Ne - ding to 
non · payment of ita quid the obligee might have and enjoy the annuity accor 
rent without ſhewing a demand, except performance be pleaded, Apte, 332+ Moo, 636. hs 
Abs. 460; Hob, 8: Era: Oar: 77: 
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the intent of the deed ; that then, &c. The annuit was arrear at Syxzccor 
ſuch a feaſt, but not demanded by the grantee, nor tendered by the 29 
obligor : And if hereby the obligation be forfeited? was the que. 
tion. And it was holden that it was not; for the obligation being 4. Oo. 73. 

for the performance of covenants generally, &c. ſhall not alter the 5, = | "I 
nature of an annuity ; but that it is payable, as if there had not TOR 
been any obligation. Vide 12. Edw. 4. pl. 10. 22. Hen. 6. pl. 57. 


6. Edw. 6. Tender, Br. 11. 
But becauſe the defendant had pleaded generally * perimplevit A demurrer to 


ones conventiones, &c. which implies a payment of the annuity ; „ 
and the plaintiff aſſigns for breach, that it was arrear ſuch a day; * — Wo 
and the defendant thereupon demurred (a), whereby he confeſſeth « yuan per- 
that it was not paid, and ſo contradicts his plea;,—ALL THE Cour formed,” conſeſ- 
(abſente ANDERSON) held the plea to be ill: for if one covenants to re. — 
make ſuch aſſurance of land as the plaintiff's counſel ſhall adviſe, ju! — 
and he pleads performance of covenants, he cannot afterwards ſay, 2 
quid confilium non dedit adviſamentum. Wherefore, &c. But no 8 Fo. 
judgment was given; but the plaintiff, by motion of the Court, , 5.1 — = 
accepted the arrearages of the annuity with coſts. —-NoTe, That yely 195. 

for this cauſe it was afterwards adjudged for the plaintiff, and en- B. R H. 106. 
tered in the roll. a 1, Will. 248. 

(a) See 4. & 5. Ann. e. 16, 

Norton againſt Palmer. N Carr 10. 

Faſter Term, 42. Eliz. Roll 1316. a 
A declaration 


ACTION upon the caſe; for that he was poſſeſſed of an houſe „ant in ſub. 
and garden for twenty years, and the defendant, being a but- ance fiom the 
cher, hes a ſlaughter-houſe and yard next adjoining to the plain- writis not aided 
tiff's garden; that the defendant had exalted his yard, and made a 18. EG. 14. 
ditch, whereby he conveyed the filth and the offal of his beaſts cog — 
which he ſlaughtered into the plaintiff's garden. Wherefore, &c. _ 
After verdict, upon not guilty pleaded, it was found for the plain- 2 . 
tiff; and nor moved in arreſt of judgment, that the writ was variant 2 N14. 9 
from the declaration; for the writ was only for the raiſing of the 6. ald. 303. 
yard, and the declaration is for the exalting of the yard, and for 2. Will. 394, 
making a gutter therein; and ſo there is more compriſed than is 395; | 
in the writ. Wherefore, &c.—And for this cauſe THE Cour - * 
held it to be ill, and not aided by the 18. Elz. c. 14. for that helps 1 Term Rep. 
only where there is not any writ, but not where the writ and de- 235. 238. 240. 


claration varies in ſubſtance ; for then it is out of the ſtatute. 656. 


Scavage againſt Tateham. Cart 25. 
Hilary Term, 43. Eliz. Roll 1831. 


FALSE impriſonment in London from the 10th September unto A magittrats 
the 29th September. The defendant juſtifies, for that he was cannot keep a 

mayor and juſtice of peace in Pomfra/t, and that robbery was done Priſoner ſuſ- 

there, and the olaintif was thereof ſuſpected, and brought before — . 

him; et quia videbatur ſuſpectuoſus, he detained him in his houſe — r 

during that time in the declaration mentioned, to examine him examination. 

and one Pole, who was not apprehended, concerning the faid rob- 4. Co. 

bery ; and afterwards, upon the 2gth September, delivered him over 9. Co. 119. 

to the new mayor; and traverſeth the impriſonment in London. — S. P. C. 163. 


And it was thereupon demurred: and adjudged, that the induce- wget ng 
p. 106. 2. & 3. P. & M. C. 10. Ts Hale, 536. 2 Hale, 79. 121. 2 Hawk. 185. d 4+ 2 pr). 6g 


; dee 5, Hen. 4. c. 10. 14. Edw. 3. c. 10. and 11, & 12, Will, 3+ 6. 19. 
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Scavaex ment to the traverſe was not good; for a juſtice of peace cannot 
a detain a perſon ſuſpected in priſon but during a convenient tine, 
Tertnan. only to examine him, which the law intends to be three days, and 
within that time to take his examination, and ſend him to priſon; 

for he ought not to detain him as long as he pleaſeth, as he here 

did eighteen days: neither ought he to detain him in prifon in 

his own houſe, — is to commit him to the common gaol of the 

county; for otherwiſe, when the Juſtices come to deliver the gaq|, 

he is not in the gaol, and may not be delivered, and ſo ſhould lie 

longer than is reaſonable. Vide ſlatute 5. Hen. 4. c. 10. 2. Edw.,, 

c. 8. And here he took not any examination, but delivered him 

over to the new mayor without examination, which was not la- 

(a) r.And.z45- ful (a). And therefore it was adjudged for the plaintiff, 


9. Co. 119. 
Salk. 343+ 7+ Mod. 31. Ld. Ray. 767. 87). 2. Hawk. 182. 


See 2. & 3. Phil. & Mary, c. 10. and 1, & 2. Phil, & Marr, c. 14, 


Cat 12. | Sir Thomas Treſham againſt Ford. 

{2 Hilary Term, 43. Eliz. Roll 1706. 
In account, the A ECOUNT, ſuppoſing him to be receiver of 120l. of his mo- 
agen ara ney by the hands of Vavator, ad compotum reddendum. "The 
odors a mate defendant pleaded nungues ſon receiver, &c. and the jury tind that 
ter which goes he was receiver of ſuch aſum. The defendant before the auditory 
in bar, though pleaded that he was poſſeſſed of divers obligations, wherein Francs 
erer Tre/ham, fon and heir to the plaintiff, was obliged unto him it 
SAS e 400l. and that the ſaid Java/er paid unto him this 120l. in ſatiſ- 
qt . 7. faction of thoſe bonds, and thereupon he delivered unto him the 
Cro. Car. 115. faid bonds to the ute of the plaintiff, which he accepted. And 
2. Wilſon, 73- thereupon the plaintiff demurred.— And it was held by Tur 
199. WHOLE COURT to be no plea, for it is contrary to the verdit, 
Cowp. 7259 which found him to be receiver to render, &c. ; and the plea 

amounts'to no more but that he was not receiver to account, 


Cann 29s: Coke againſt Brainforth. 
aer Term, 43. Eliz. Roll 1405. 
If a defendant D. BT upon an obligation. The defendant pleaded, that tlie plain- 
mou * | tiff was indebted unto him, et conceſſit ſolvere, and pleadeth a 
i ſoreign attachment in Londen, The plaintiff PROTEST ANDO, 
deny that he is ue non habetur tale record. pro placito dicit, that he pr: diverſis de- 
indebted to him. narior um ſummis fer ipſum prefatum R. prius debitis, non conceſſit ſe!- 
Ante, 593. vere the ſaid fum, mods et forma, preut, &c.— Whereupon the de- 
Koll. Ab. 551. fendant demuts: and adjudged to be a good bar, for the debt is 


* 426, well traverſable. Wherefore it was adjudged for the plaintiff. 
3. Will 302. | 
Carry Shaw apainft Barbor. 
If renant at will I EJECTIONE FIRMA, upon evidence it was agreed PER 
e * — ror AM CURIAM, and fo delivered for law to the jury, that if 


tenant at will make a leaſe for years, and the leſſee enters, he 18 
enters, b onl AN , a t 
is the diſfeiſor. Only the diſſeiſor: and a releaſe or confirmation to the tenant ? 


Ante, 306. Will afterwards is void, becauſe the privity is determined. And 


Co. Lit. 57. a. W ALMSLEY fad, that fo it had been reſolved againſt the opinion 
Cro. Jac. 304. in 12. Edw. 4. pl. 12. 
Jones, 717. | 


Cr. Car. 223. 1. Will, 176. 2. Bac. Ab, 100. 1. Wood's Cen, 106. 3. Term Rep: 368. Cutler 
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Cutler againſt Brewſter. 
Michaclmas Term, 42. & 43. Eliz. Roll 1255. 


CAR 1 5. 


EBT upon an obligation upon an indenture. The conditions A bond is eon- 


ditioncd, 1ſt, if 
_ were of three parts. A. well ſerved. 


. . dl Y I 
FirsT, If he well ſerved the plaintiff. TIED 
2dly, If he make 
SECONDLY, If he duly accounted. dane. 4. 


THriRDLY, If he ſhould make ſatis faction within three months, — 7 


after notice of all loſſes, which he ſhould ſuſtain by the apprentice- may be alledged 
ſhip, and that then, &c. - 7 breach by 
The defendant pleads performance ſpecially. boos; 
5.Com.Dig.44. 


The plaintiff aſſigns for breach, Becauſe upon accompt he was 7 5. — 
found in arrearages 60l. of Po{/h money, which he received and 3. war, 332. 
converted to his own uſe ; and ſo he had not well ſerved him, &c. Dougl.214-384. 
And thereupon the defendant demurs ; for it is a breach of the 1. Ter. Rep. 287. 
third -part of the condition, and therefore he ought to have 
alledged notice, and no ſatisfaction after it; and this inducement 
tends to it, and not to the firſt part. 

Sed non allocatur; for every part is ſeverally by itſelf; and al- 
though he might have alledged it as a breach in the third part, 
yet he may alledge it alſo as an ill ſervice in converting it to his 
own uſe. And although it be not alledged, that he received it as 
apprentice, yet it may be very well intended; for it is merchan- 
dize, Wherefore it was adjudged for the plaintiff, 


\Now by 8, & g. Will, 3. e 1. the plaintiff may afſign as many breaches as he ſhall 
2 | 
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35 Trinity Term, 
43. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Juſtice. 
Sir Francis Gawdy, Knut. 
Sir Edward Fenner, Kn:. Tuſtices, 


Sir John Clench, Kut. 


Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


* "I 


Eazy to Pain againſt Malory. 
h Michaelmas Term, 42. & 43. Elix. Roll 586. 


— ne HE caſe was recited to be, The abbot of Sawtry made a 
abbot rendering leaſe for 120 years of the place wHERE, inter alia, 
rent during the rendering rent annually during the term, to him or his 
— ſucceſſors at ſuch feaſts, upon ſich conditions, ut antea (a); and 
is a good reſer- afterwards the reverſion of the places WHERE, inter alia, was con- 
vation to him Veyed to J. S. who granted it by fine to Door Belay ; who, before 
and his fucceſ= any attornment, granted it to Thomas Belay his fon, to whom the 
ſors. leſſee attorned, and afterwards for the condition broken entered, 
ut ſupra (a); and after a diſtreſs for damage feaſant, the leſſee brings 
a replevin. Et /i, &c. And hereupon two queſtions were moved.— 
Firſt, Whether this reſervation of this rent to the abbot, or lis 
Plowd.171-236. ſucceſſors (being in the disjunctive), ſhall go to the abbot and his 
— _ a ſucceſſors; or, that it ſhall be void to the ſucceſſors, becauſe there 
— 45 ' was not any election by the abbot who made the reſervation, how 
Latch. 99. it ſhould go — And ALL THE Cour reſolved, that it ſhould be 
255. 264 to the abbot and his ſucceſſors in the copulative: for when it it 
5 ge Hr reſerved annually during the term, that cannot be, unleſs it goetl 
— 181. to both; and then the expreſs intention and reſervation at the firl 
Ray. 213. ſhall not be deſtroyed by the ſubſequent words, but they ſhall be 
*» Saund. 369. conſtrued that both may ſtand together. As in Hill v. Granges, 1 
1. Lev. 13. leaſe made upon the 10th of Augu/i for years, reſerving rent 
= Sv 213. annually during the term, at the Annunciation and Michaelmas, ytt 
8 Co. x it ſhall be firſt paid at Michae/mas, otherwiſe it cannot be paid 
1. Strange, 108. annually during the term: ſo if one covenants that he and his 
Ld. Raym. 506. heirs ſhall aſſure ſuch lands, this covenant is always taken in the 
Ter. Rep. 400. disjunctive, that he or his heirs ſhall aſſure it, fe they cannot 
„ afare it together; and therefore it ſhall be conſtrued that the one 


part may ſtand with the other. 


If a leffeefor SECONDLY, Whether the grantee can take advantage of thi 
years attorns to condition, for that his grantor might not ?—And they held, that 
the ſecond gran- he ſhould; for the ſtatute is, that he ſhall have ſuch advantag? 
— as the leſſor or grantor might have had.” And here the leo! 
8 — might have had advantage thereof, as alſo the grantor, if he bad 
y 8 8 
for a condition had attornment; but in defect thereof, he could not have it; 
broken, . Ithougt which defect is ſupplied by the attornment, which gave advan 
Amade te to the grantee, to have the advantage of the rent, and by cone 
his — quence of the condition. — And Pornam ſaid, that it was fe- 
Ante, 305. Poſt. 363. 8. C. 5. Co. 11. Co. Lit. 215, Moor, 98. 1, Wood's Con. jÞ 
2. Com. Dig. 475. Shep. Touch, 147, Gilb, Uſes, 232. 3, Term Rep. 399. 


(s) Ante, 43. 
217. $05. 


4. 
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ſolved in one Knotsford 's Caſe three years ſince, where a reverfion Par 
was granted by fine, and he before attornment bargained and fold — 
the reverſion by deed enrolled, that without attornment the bar- l 
aince ſhould not have advantage of the condition, for he ſhall not 
be in better condition than his grantor, without expreſs attornment. 
Wherefore they reſolved to give judgment accordingly for the 
defendant. 2 
But it was then moved, that the avowant had not entitled him- The 32. Her. 8. 
ſelf to the entire reverſion, and ſo could not take advantage of the c. 34- does not 
condition; for the leaſe is pleaded of the places wHERE, inter alia, nd to the 
Ge. and that the reverſion is granted unto him of the places Sen of the 
. part 
WHERE, inter alia, ſo he doth not plead that the reverſion of all of the land. 
the' things let was granted unto him.—And of that opinion were Polit. 863. 
ALL THE 2 except POPHAM, who ſaid, that it ſhould 
be intended accordingly. Et adjour natur. 5. Co. 111. b. 
The neceſſity of attornment is now taken away by 4. & 5. Ann. c. 16. 


Haynſworth againſt Pretty. Cz. 
Hilary Term, 41. Eliz. Rell 1060. 


"TRESPASS. Upon a ſpecial verdi& the caſe was, One ſeiſed A deviſe to an 
of lands holden in ſoccage had iſſue two ſons and a daugh- eldeſt ſon, upon 
ter, and deviſed to his ſecond ſon and daughter legacies of 20l. — eq 
to be paid by his eldeſt ſon ; and deviſeth his lands to his eldeſt to his — 
ſon in fee, upon condition, that if he paid not thoſe legacies, that fon, the younger 
his land ſhould be to his ſecond ſon and daughter, and their heirs. ſon ſhould have 
The eldeſt ſon fails of payment: Whether the younger ſon and meg ny — 
daughter ſhall have the and? was the queſtion.— After argument, , — 
it was reſolved by THe CourT clearly, that they ſhould have it: not as a condi- 
for the firſt deviſe to his ſon and heirs in fee, being no more than tion. 

what the law gives, is void; and it is but a future deviſe to the ge, 204 
ſecond ſon and daughter, upon the eldeſt ſon's default of payment. n__— 
The caſe is no other, but as if one had deviſed, that if his eldeſt Mo. yt go 
ſon did not pay all legacies, that his lands ſhould be to the legataries, Vin. Abr. 

and there is no doubt but that in default of payment the land Hei, W. 1, 2- 
ſhould veſt in them. GAwpy and FENNER held, that if it were: e 3. 

a good deviſe to the eldeſt ſon, yet this condition is a limitation of 8. C. — 
his eſtate, and ſhall give it to the ſecond ſon and daughter, upon Dyer, 124. 
default of payment. Wherefore it was adjudged accordingly for Non, 51. 

the plaintiff.— See this caſe revived, poſt. 919. 1 8 
Cro. Jac. 56, 592. 1. Salk. 241.226, Carter, 93 1. Lutw. 793. 798. Gilb. Dev. 55. 3. Mod. > 3. 
1. Wood Con. 36. 1. Stra. 487. 267. 1270. 1. Will, 66. 1. Ld. Ray. 728. 2. Burr. p. 879. 
2. Bac. Abr. 35. 72+ 3. Bac. Abr. 22. 23. 4. Bac. Abr. 321. Powel on Dev. 256.428. 433. 1. Bl. Rep. 22. 


Lane againſt Hodges. Cart 3. 
Michaelmas Term, 40. & 41. Eliz. Roll 406. 

EKROR of a judgment in the common pleas, in debt upon an Breach of cove- 

obligation for performance of covenants. The error aſſign- nant. 
ed was, Becauſe there was not any breach of the covenant; for Fot. 45- 
8 by indenture bargains and ſells to the obligee all his lands in 1. Roll. Ab. 427. 
N and covenants, that he will make further aſſurance of 1. Wood's Con. 
- is lands. The breach aſſigned was, Becauſe he did not make 299 · 
—_— aſſurance of thoſe lands. And it appears by the pleading, 
= the 4 had enfeoffed the bargainee before of all his 
nary” mn, o as he had not any lands at the time of the bargain 
AN - e: and if he then have not, the breach is not well affigned. — 

o held ALL THE CourT. But if one enfeoff another of his 
» and afterwards bargains and ſells them by name, and 
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renn Covenant to make aſſurance, he is bound to make aſſurance 
_—_ accordingly, Wherefore they were of opinion to reverſe the 
judgment. But the matter was referred to compromiſe. 


Cavr 4. Lovet againſt Hawthorn. 
An innuendo in CTION for theſe words: “I am ſure that James Lower did 
3 of burn = barn [inmendo a barn full of corn; will have a bout 
<2 cannot « with him for it: if my Lord Chief Juſtice would have done me 


ſuperinduce a . 8 . g 
fae, which, if ©* right, I had hanged him for it.” —After verdict, it was moved, 


true, would al. that an action lay not for theſe words. And of that opinion were 
ter the nature of POPHA, CLENCH,, and GAwDY ; for if the words withont the 
—— innucudo were not fufficient to maintain the action, this will nor 
plaintiff help. The burning of a barn, unleſs there be corn in it, is not 
Ante, 786. felony, and the laſt words are not ſufficient to enforce that he had 
© Wl. ad. burned a barn with corn. And therefore PoPH Am faid, If one 
73.83. ſaith, * 7. S. hath broken my houſe, I will hang him for it,” this 
Yelv. 21. will not maintain an action. —But FENNER conceived, that al- 
4. Co. 20. a. though it were not felony, unleſs the barn was with corn, vet the 
Gro. Joe. +35. wilful burning of any barn is an odious act, and a great flander 
Job. 268, to any if it be not true; and therefore the action maintainable. — 
Salk. 513. But THE OTHER Jusricxs ſaid, it was clear, that if the words 


x. Ter. Rep. 70. did not charge him with felony, they were not actionable. Ft 


ad;ournatur. 
f Eaft againſt Thoroughgood. 
Hilary Term, 43- Elix. Roll 397. 


On a promiſe to ERROR of a judgment in Bedfard, in an aſſumpfit; where the 
repay, if the plaintiff. declares, that there was communication betwixt him 
1 and the defendant, concerning the ſale of certain land to be made 
Ro — 5 by the defendant unto him; whereupon he delivered to the defen- 
to alledge notice dant 20l.; in conſideration whereof, the defendant promiſed to 
of his diſſike the plaintiff, that if he liked not the land, he would repay that 
within the time, 201. within a-fortnight ; and alledgeth in facto, that he did not like 
—.— the land, and the defendant had not re- paid ynto him the ſaid 20l. 
Sed vide ante, Sc. And judgment being there given for the plaintiff, error was 
249- ch aſſigned, that the declaration was not good for three cauſes.— 


5. Co. 8. FIRST, Becauſe that here he ought to have had an action of 


— debt, and not an action upon the caſe.— Sed non allocatur. 
Strange, 212, SECONDLY, Becauſe it is not alledged that he gave notice of the 


1. Wood's Con. diſlike within a fortnight; for that is a thing ſecret to himſelf. 

ow. whereof the defendant cannot take notice to pay the money. But 
Taz CovrT held, that he ought to take notice thereof at his 
peril, for he hath bound himſelf thereto by his expreſs promiſe. 


THIRDLY, Becauſe it is not alledged, that he diſliked thereof 
within the fortnight ; for otherwiſe the defendant 1s not bound to 
pay it. - But TE Cour held, that it being alledged generally, 
it is well enough; for it ſhall be intended to be within the time, 
unleſs it be ſhewn to the 3 and if it were otherwiſe, 
the defendant ought to ſhew the diſlike to be after the time, and 
have traverſed the diſlike before, &c. And to that purpoſe, GawDY 
cited the caſe 22. Hen. 6. pl. 11. where an obligation was made 
to two, and the one brought the action, and alledgeth, that his 
companion was dcad ; that ſufficeth, without ſhewing that he w:s 
dead before the writ purchaſed. 80 16. Eliz. Dyer, 338. Molten 
v. Ccke, Wherefore the judgment was athrmed. | 


Casz 5.Ä 


c _. a. wx 8 


jury found him guilty for twelve months. And it was now moved 
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Dormer againſt Smith. _* 


| JNFORMATION for him and the queen againſt Smith, upon Computation of 


the ſtatute of liveries, for retaining in his ſervice twelve men, time, 
who were not his domeſtic ſervants nor officers, giving to every of yay, 100. 


them a livery ; and that he retained them in his ſervice for twelve 2.Roll.Ab. 521. 


months, viz. from the 12th December, 42. Eliz. unto the 10th Cawley, 61. 
December, 43. Eliz. The defendant pleaded not guilty ; and the 5 rs —_— 
in arreſt of judgment, that if the months ſhall be accounted at 
twenty-eight days to the month, then within the time of the in- 
formation* are thirteen months, and the jury hath found him 

guilty but of twelve months; and it appears not for which of 

theſe they excuſe him, ſo there cannot be any judgment: and if 

the months ſhould be otherwiſe accounted, as twelve months in 

the year, then there wants two days of the year; and fo the in- 

formation is inſufficient. —-But THE CourT held, that it ſhould 

be taken at twenty-eight days to each month, and ſo there would be 

thirteen months in the year; and it is not material, although it be 

not found in which of the months he offended in the year. But 

they would adviſe thereof. Et.adjournatur. | | 


Hawkſland againſt Gatchel. | Cazt 7. 
Eafter Term, 42 Filiz. Roll 522. 


| DEBT upon an obligation. The defendant pleads, that he de- A writing obli- 


livered that obligation to the plaintiff, as an eſcrato to be his gatory may be 
deed, if he performed ſuch a condition, viz. to permit him to delivered as an 
joy ſucl and alledgeth, that tl dition w — 
enjoy ſuch corn; and alledgeth, that the condition was not per- zhhigor to the 
formed, and ſo not his deed. And hereupon the plaintiff de- obligee, to be- 


muts.—CLERk, for the plaintiff, argued, that one cannot deliver a come the deed of 


. deed to the party himſelf, to be an eſcrow; and to that purpoſe theobligor when 


6h. ant the obligee h 
cited the 19. Hen. 8. pl. 43. Edw. 3. pl. 28. where it is ſaid, that — — — 


this condition cannot be averred upon the delivery to the party conditions un- 
himſelf, in avoidance of the deed, without ſhewing a deed thereof. der which the 
—Gawpy. There is not any difference, where it is delivered to crew was de- 
the party himſelf as an eſcrow, and where to a ſtranger : and the "<4; and the 
caſe of 19. Hen. 8. is ſo; becauſe the deed was delivered to the — — 
party himſelf firſt, as his deed upon condition, &c. in which caſe tion upon it un- 
the deed is abſolute, and takes effect as his deed upon the firſt til theſe condi- 
delivery; and it cannot be avoided by the condition. But when done ate per- 
it is firſt delivered as an eſcrow, although it be to the party himſelf, I 
it is clear that it is not his deed until it be performed. And ſo is Moor,697. Sed 
29. Hen. 8. Dyer, 34. in Morris and Leigh's Caſe.—PorHAM ac- vide Co. Lit. a, 
cord. ; for if, upon the delivery, the words ſpoken by the obligor — — 
purport that it ſhall not be his deed, it is clear it is not: as where Poſt. $84. we 
one cauſeth an obligation to be written and ſealed in my name, contre, 
and brings it unto me, and prays that I would deliver it as my . al 
deed, and I ſay, * Do you ſuch a thing, and take it as my deed, 9%: 737: 
" otherwiſe not ;” it is clear, that it is not my deed until the thing Mor, 938 
performed. So if the obligor ſaith, Take it to you, I will not Noy, 6. 
* deliver it as my deed ;” it is not his deed. Wherefore in the Hob. 246. 
principal caſe, when the obligation is delivered as an e/crow, by 2 
exprels words, it is not poſſible that it ſhould be his deed, for the yer, ey g 
words are not ſufficient to make it ſo until the condition be per- 2. hae. Abr. 60 f. 
x Wood's Conv, 232. Sbep. Touch. 36. 


ff 


. — 
k * 
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KHawxsLand formed. But if it be once delivered as his deed, it cannot after. 
Fs wg wards be defeated by a condition, if the condition be not in writ. 
nere ing; but here the condition is precedent, ſo as it was not his deeg 

Poſt, 384. until it were performed, and therefore a conditional delivery ma 
be averred without writing. Wherefore, &c.—FENNER to the 
fame intent: for although difference hath been taken, that a deed 
ſhall not be delivered to the party himſelf as an e/crow, but to 1 
ſtranger; and the reaſon hath been alledged, becauſe when it is 
delivered to the party himſelf, there cannot be a ſecond delivery, 
whereupon the writing thould take his effect as a deed ; that ſeem- 
eth to be no difference: for when it is delivered to the party as aj 
2 Co. 137. b. eſcrow, the words are not ſufficient to make it to be his deed, until 
Fed. 354 the condition be 2 "D9 Wherefore, &c. - And of that opinion 
was CLENCH. herefore it was adjudged for the defendant, 

Vide ante, 520. Whyddin's Cafe. 


Can 8. . Bray againſ! Patrid. | 
If a man ſues CTION on the caſe. Whereas the defendant was vicar of 
for tithes in the Lanham, and the plaintiff a parithioner there, and the tithes 


22 court, appertained to the detendant ; the plaintiff had paid him his 
the defendans dithes in the preſence of two witneſles : the one of thoſe witneſſes 
ean prove pay- being dead, the defendant had again ſued him for thoſe tithes paid 
ment by rwo unto him, well knowihg that the proof of payment by one 
witneſſes, dif- witneſs is not ſufficient in the ſpiritual court, &c. The defen- 
13 dant pleaded not guilty; and found, that the plaintiff had paid his 
of thoſe wit- tithes, but one of the witneſſes named was dead before the pay- 
neſſes are dead, ment, &c. and found all the reſidue, ut ſupra. Et /i, &c.—And 
and thenrecom- ALL THE COURT held, that upon this matter the action lies 
nextreg it and not; for an action lies not for proſecuting at the common law 
ie d. Without cauſe(a) ; the ſame law is for proſecuting a ſuit in the 
cree, yet no ac- ſpiritual court. For PorHAM ſaid, when a man complains in 
tion will lie for a court which hath power to give him remedy for the ſame cauſe, 
the deczit, be- although his ſuit be without cauſe, yet the plaintiff ſhall not 


— be be puniſhed by an action upon the caſe. But if a man libels inthe 
had prohibition. ſpiritual court for a temporal matter, there ee an action 
161 the cafe will lie: ſo it is where a man brings an appeal in the 
5 „%. Common plzas, an action upon the caſe lies. Whereto GawDy and 
; FENNER agreed ; and ſaid how 8. Edw. 4. pl. 13. is, that an 
Hob, 206. 266. action upon the caſe lies where he ſues one for tithes who ought 
Noy, 23. 37. to be diſcharged : yet that is not like to this caſe; for by the ſame 
. Roll, Abr. reaſon, if one hath paid a debt upon an obligation, and is ſued 


102. . . 0 . * . 
— for it again, an action upon the caſe lies; which is not law. 


Hob. 20. 267. , 2 . 
Cro. — io, Wherefore they all agreed againſt the plaintiff. Sed adjournatur. 


1. Mod. 4. 1. Sid, 3. 3. Lev. 20. 1. Com. Dig. 199.—Sce Mr. Hargrave's note 4) Co. Lit. 161.4, 


Winchcomb againſt Goddard. 


Casr 9. 
„ 11% FRROR of a judgment in the common pleas.—After afſignment 
— = /t F. of the errors, and i nulla pleaded, W ALTER 


— erratum 
Core, to in- moved, that there was a manifeſt error in the awarding the 


form their con- g eaire ſucias, and prayed a certiorari to certify it. —POPHAM held, 
Fiences, MY that jt was not grantable; for although ſometimes in affirmance 
award a certt9- > x ”_— » £0 . to in- 
rarito mend Of a judgment it is uſed in ſuch caſe to award a certiorari te 

the record, form their conſciences, becauſe they would not reverſe a judg 


- "gy 24. 135- ment if it could be helped, yet never was it grantable to avoid a 
281 


5 1 Roll. Ab. 764. Style, 352. 2 Roll, Rep. 471. 2. Leon. 3 Cro. Jac. 6, 141. 445+ Is Salk, 269) 


270. 2+ Ld. Raym, 1122, 5 


- ſhoes. And thergfore, cateris abſentibus, the judgment was 


837 


judgment; for it is the folly of the party, that he did not procure Wixcncoun 

it to be removed before the errors aſſigned. But THE OTHER egeinſe 
vsTICES held, d contra, that it is grantable, as well in the one era 

caſe as the other. Wherefore, at another day, being again moved, 

it was awarded accordingly, and the writ removed thereupon. 


Then error was aſſigned hoc, That in the replication the place V. 
WHERE, &c. was alledged to be forty acres in Henick arſonage, Folt. 898. 
infra manerium de Thackam in parochid de Thackam. And the ilfe 
was, Whether the plaintiff was demurrant at Henwick parſonage ? = — 4 
And the venire facias was awarded de vicineto de Thackam ; whereas it * (a). 8 
was alledged, that it ought to have been from Henwick par ſonage, 
which is the place known, and a vill per ? ep THE COURT 
held it well enough ; for it ſhall be intended that Henwick parſon- 
age is a place known, and that the vill of Thackam and pariſh of 
Thackam are all one in intendment; as 39. Hen. 6. is for the par- 
ſonage of Stoke. And if a thing be alledged to be done at the 
manor in a vill, the % e ſhall be from the vill which is the 
moſt notorious. Wherefore the judgment was affirmed. 


ty Term, 43. Eliz. In B. R. 


— * 
— VV — we ed eb om © a 7 


Middleton againſt Trot. Carn 10. | 
Hilary Term, 41. Eliz. Roll 872. 


FAROR of a judgment in the common — in debt. The error A declaration 
aſſigned was, For that the plaintiff declares, that he ſold for ſtockings, or 
twelve dozen of ſtockings for ſuch a ſum, and ſhews not what for — _ 
ſtuff the ſtockings were, viz. ilk, woollen, &c. as where one — — 
brings debt, ſuppoſing that he ſold forty quarters frument!, or me of what 
forty yards of cloth, and ſhews not of what kind, it is not kind they are, 
good. But Gawpy and FENN#R held it to be well enough, and den «liter fora 
yet agreed to the caſes before; for when a contract is made for a td on <00” 
thing which never was converted out of its nature, he ouglit to ;:, kind. 

ew of what nature it is: but when it is for a thing converted k. 
out of its kind; it is otherwiſe. As if an action be brought upon — tt 
a contract for ſo many loaves of bread, he need not ſhew of 2. Vent. 174. 


what corn they were made: ſo of an action for the taking of 


affirmed, ' . 


Gage againſt Shurland. Cas rg, 


CIRE FACIAS of a judgment. The defendant pleads, that a defeagan 
J before the judgment, 1 — the ſuit, the plaintiff cove - given of a — 
nanted with him by the deed now ſhewn, that if he obtained ment, pending 
judgment, and the defendant upon ſuch a day paid unto him one ©* r 
hundred pounds, he would not ſue execution, and the judgment 5 0 , feirs 
ſhould be void; and pleads, that he had paid the one hundred facias, 
pounds accordingly, and demanded judgment. 32. Al. p. 1. 
The plaintiff demurred.—And the opinion of THE WHOLE Co. Lit. 236. b. 
Covar was, that it was not any plea; for he cannot make a de- 1. Roll. Ab. 390. 
feaſance of a judgment before it be given, Vide 19. Hen. 6. pl. 62. wy 


Wherefore, they ſaid, his remedy is only by writ of covenant ap fon 


pon his indenture. And it was adjudged accordingly, Chard 
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Cart 12. Chard againſt Bird. 

3 : | Hilary Term, 41. Eliz. Roll 939. 
— 1 RROR of a judgment in the common pleas. The error af. 
if a plaintiff ad- ſigned was, For that the plaintiff brings debt as adminiſtrator, 
miniſtratr and ſuppoſeth the adminiſtration committed unto him by ſuch x 
mers the letters biſhop, and doth not ſay loci illius ordinarius, nor cui adminiſtratis 
yg tinet.—And it was. holden to be no error ; for in a declaraticn 
Ants, 791. It 1s well enough, but not in a bar ; for in the end of the declata- 
tion the letters of adminiſtration are ſhewn Wherefore the 


1. Lut. 408. 1266. judgment was affirmed. 
2». Leon. SEL 2. Bac. Abr. 442+ LY Com. Dig. 297. 1. Salk. 38. Dougl. 4. in notis, 


Carr 13. | Kenton againſt Wallinger. 


22 go ACT ION upon the caſe. Whereas ſentence of excommuni- 
1 1 cation was againſt one Harris, the inſtrument whereof was. 
an offence of delivered to the defendant, being curate of the pariſh where the 
temporal cog- faid Harris and plaintiff inhabited, to publiſh in the church; that 
niſance, for he maliciouſly had razed out the name of Harris, and put in the 
— plaintiff's name, and read it in the church; whereupon he was 
ke. inforced to be abſent from divine ſervice, and to be at the expence 
| Ante, 628. 794. to procure a diſcharge for himſelf, The defendant pleaded not 
33 guilty; and found againſt him: and it was moved in arreſt of 
F. N. B. 96. gg. judgment, that an action lay not for this matter; for it is 
ſpiritual, whereof the temporal law takes not any regard. — But 
THE WHOLE Cour reſolved, that the action was maintainable; 
for although the excommunication be ſpiritual, and ſo is the de- 
nouncing thercof, yet the razing and — thercof is merely 
temporal, for which an action well lieth at the common law. 

Wherefore it was adjudged for the plaintiff. 


1 | See 8, Hen, 6. e. 12, and 1. Hale, 646. 
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_ Cart 14s Riſden againfl Inglet. | 
20 Eafter Term, 42. Eliz. Roll 519. 
; If a ſubmiſſion DEBT upon an obligation of 1001. conditioned to ſtand to the 
1 be general, per- award of T. K. and J. L. for and concerning ſeven ſeveral 
74 — things, ſo as the ſame award be made and delivered in writing 
4 xm . before ſuch a day.” The defendant pleads, that the arbitrators 
u tial; but where Made ſuch an award before the day, and ſhews in certain what, 
£ the ſubmiſſion and that they made not any other award. Et hoc, &c. The award 
14 is conditional, if for ſome of the things compriſed within the ſubmiſſion was void, 
* 8 of an becauſe it was not purſuant to the ſubmiſſion, and for others they 
"Rt the things, the were directly according to the ſubmiſſion : and becauſe he did nat 
24 obligor need not plead performance of that part of the arbitrament which was ac- 
perform any cording to the ſubmiſſion, the plaintiff demurred. It was moved 


"ant —— * 
» > 5 
— 


but he himſelf ought to be bound. 


i —_ 309 for the —— that although the award be not made of all the 
1 * things ſubmitted, = becauſe the words are not, * ſo that the 
1 G&C0.98, b. © award be made of the premiſes,” there the arbitrament ouglit to 
14 * 209. be made of all ; or otherwiſe the defendant is not bound to perfor- 
| | 1. Lev. 127. — ar" * a « 94” N A wm to - Do 
Fl Roll. Abr. 257. miſes ; as 4. Eliz. Dyer, 216. is. But the words not bei 
TW 2. Saurd. 32. conditional tie to all, he ought to perform that which was well 
Fill _—_— 2 awarded; as 17. Edw. 4. pl. 5. An arbitrament, that he and two 
1 1 —— _ ſureties ſhall be bound, is void to compel hum to find ſureties: 
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But ALL THE Cour held, as this caſe is, that he is not tied to Rrsven 
form any; for it is all one where the words are, “ fo that m__ 
« that award be made of the premiſes;“ and, “ ſo as the ſame . 
« award be made before, &c.:“ for the words * the fame award“ 
refer to all the things before-mentioned ; ſo that if any part be 
omitted in the award, it is void for all.— And PoepHam faid, 
that this very point was adjudged within a year after he was Chief 1. Latch. 554. 
uſtice ; where the difference was agreed, that if 4 man be bound 2. mg 109 
to ſtand to the award of J. S. concerning divers things, % as the . 125 
« fame award be made before ſuch a day, here, if the award be not 
made of all the things, the obligor is not bound to perform it in 
any part. But if the condition be to ſtand to the award of J. 5. 
of divers things to be made and delivered before ſuch a day,” it 
he make an award of any parcel, and not of the remnant, the 
obligor ought to perform that which is awarded ; for the ſubmiſ- 
fon is not conditional, as in the firſt caſe. — Wherefore it was ad- 


judged for the defendant. 


Drury againſt Dominam Reginam. cas 16. 
| Michaelmas Term, 42. C43. Eliz. Roll 213. 


ENROR of a judgment in the common pleas. The error aſſigned iu a guare im- 
was in point of law.— But ALL THE Cour reſolved, after pedir againſt a | 
argument, to affirm the judgment: for they all agreed, that although third chaplain, 
an earl or baron by the ſtatute 21. Hen. 8. c. 13. may have two _ — 

> . 2 plurality on a 
chaplains which ſhall have the privilege to have two benefices, ,,,.;- from a 
yet he may retain as many chaplains as he will ; but the firſt two widowed coun- 
are only the ſtatute-chaplains, who ſhall have that privilege by the teſs, it is not 
retainer, that they are enabled to take a ſecond benefice ; which — . 
ſhall not be taken from them as long as they remain chaplains, gm — 
nor any others retaining afterwards ſhall not prevent them. —But were alive at 
it was then moved, that in regard the lives of the two firſt chap- the time of his 
lains are not averred, it ſhall be intended that they are dead, or that ting the ſe- 
the one of them was dead at the taking of the ſecond benefice ; 9+. pee 
for it is averred, that they were alive at the time of his retainer, © * 7 
but not at the time of his taking the benefice, and then he is a S. c. Moor, 56. 
chaplain enabled to take a ſecond benefice.—But PopRANM, S. C. 1. And. 201. 
Crkxeu, and FEN NER, held, that it is ſufficient to aver the lives 2 Coats 
at the time of the retainment ; for when he is not enabled at the 36. 4. co. 90. 
time of the retainment, the death of the others afterwards ſhall not 
help him, for lie hath not the r by his retainer; and the re- 
tainment as to this purpoſe is merely void, for without a new re- 
tainer, after the death of the other two, he ſhall not be enabled to 
have this privilege (a). - But Gawy held, that the retainer was (a) 4. Co. a. 
ſufficient to give unto him the privilege to have a plurality after Hutt. 51. 
the death of the other two, but not before; wherefore their lives Cawley, 214. 
ought to be averred. - But notwithſtanding his opinion, the other e 
three reſolved ut ſupra. And it was adjudged accordingly, and 0. Co. 39 


the judgment affirmed. 4. Co. 89. wo 394+ 
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Car 16, | Brown againſt Holland. 
The form and EBT upon an obligation. The defendant pleaded, that 
effect of enter- made it. per minas de vitd, &c. The plaintiff ſaith, that he 


a ALid ie 1 voluntate, and traverſeth the minas, &c. At the rift 


upon the record. 


Moor, 697. 
Yelv. 137, 138. 


prius the defendant confeſſed the action; and the entry is, « quid 
non polgſt dedicere, but that he made it being at large. It wa; 
aſſigned for error, Becauſe he ought to have confeſſed that he did it 
Not per minus, &c.; for he doth not alledge that he did it per de 
| &e impriſonment —But ALL THE CouRT held, that in regard that 
it is entered . qu'd cognovit actionem, all which was pleaded before 
it was waived, it is not neceſſary for him to acknowledge the 
E in iſſue, and that which comes after the cognovit aclianem is 

ut ſurpluſage.— And Key ſaid, the ancient courſe was to enter, 
** quod reliftd verificatione, cognovit actionem, nec poteſt dedicere quin 
debitum, Sc.” and not to acknowledge the point in iſſue. —Where- 
fore the judgment was affirmed. 


Car 27, Grace Spark againſt Nicholas Spark. 
Hilary Term, 43. Elz. Roll 503. 
Where the title DEBT: Upon demurrer the caſe was, Grace Spark, as admini- 
w the action is I ſtratrix of M illiam Spark her huſband, brings debt againſt 


derived from Nicholas Spark for rent reſerved upon a leaſe for years by the m- 


1 teſtate. And declares, that one Robert Spark was ſeiſed in fee, and 


may bring debt let it by indenture to VMilmot Jule for life; and afterwards by ano- 
for rent inthe ther indenture let it to HF liam Spark the inteſtate for 99 years, if 


«inet o. he ſhould live ſo long, to begin after the death of J/ilmt Jul, 


OD who was tenant for life: and further by the fame deed wut et cm 
a, Salk, 5 cedit, that after the deceaſe of the ſurvivor of the ſaid ¶ilmot Juli 
and Milliam Spark, or other determination of the ſaid eſtates, that 
the ſaid land ſhould remain to the executors and aſſigns of Millian 
Spark for forty years. Afterwards Wilmot Jule died; William Spark 
enters, and let it to the defendant for years, to begin after his death, 
and died: and for rent arrear the plaintiff brings this action in the 
detinet, And all this matter being diſcloſed by the declaration, the 
defendant demurred.—And none being preſent there on the de- 
fendant's part, DoDdERIDGE, for the plaintiff, moved, that there 
were two matters to be conſidered. —FirsT, Whether this action 
may be brought in the detinet by the adminiſtrator ? or, it ought 
to "Ee been in the debet and detinet ; becauſe it never was an ac- 
tion given to the inteſtate, nor did the term commence in the time 
of the inteſtate And as to that ALL THE Cour reſolved clearly, 
that the action ought to be brought in the detinet; for the title to 
the action is derived from the inteſtate, and by the inteſtate's con- 
tract only, and he is to have it in his right; and when he hath re- 
covered, it ſhall He aſſets in his hands: and in proof hereof was 
cited 19. Hen. 8. pl. 8. 11. Hen. 6. pl. 36. and 9. Hen. b. pl. ll. 
Alea for yews SECONDLY, Whether this leaſe for forty years veſted in Millan 
15 N Spark the inteſtate, or not? or, Whether it ſhall veſt in his exe- 
Nate for life: Cutors or aſſigns by purchaſe? for if ſo, it 1s clear that the admi- 


leaſe for life; ©! s : 
and if the leſſee niſtratrix cannot claim this remainder. As ta that it was moved. 


for years die , | eee 
within the term, the land ſhall remain to his executors or Alff oi for 40 years after the death of the ſurvivo 
entered; granted a leaſe for 21 Je 


the two leſfſees, The leſſee for years ſurvived the tenant for life ; 
and died inte//ate within bis term. His adminiflratrix cannot bring debt for rent on the leaſe fer 


years; for the remainder of 40 years never veſted in the inteſtate, Ante, 666. 
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that this was an eſtate and intereſt veſted in the inteſtate himſelf, Sranc 
ſo that he had authority to diſpoſe thereof; and in proof thereof —=2%in/ 
ſee 19. Edww. 2. 8 Covenant,” 25+ 16. Fdiwu. 3+ 20. Edciv. 3. . 


'« Od Furis Clamat, 22. 31. 17. Edw. 3. 29. 11. Hen. 4. Velv. 9. 


pl. 34. THE Cour did not deliver any opinion certainly herein, 8 . 
becauſe none was there to argue on the other ſide. But they all — 666. 
zerced, that if the caſe were as it was put at the firſt, that the leaſe Bendl. 68. 

was made to Hilliam Spark for ninety-nine years, if he lived fo 

long; and if he died within the term, that it ſhould be to his exe- 

cutors and aſſigns for forty years; that in this caſe this term for Ante, 666, 
forty years ſhall not veſt in /77/am Spark, but in his executors by 

purchaſe, becauſe 1t is a conditional limitation, and a mere poſſibi- 

lity to veſt: for there is a condition precedent that it ſhall not be 

2 leaſe, unleſs he died within the term, which peradventure would 

not be, for he might ſurvive the term.—And Porn Au faid, that 

a ſtronger caſe was adjudged 17. Eli. where a leaſe was made to 

two for life, remainder to him who ſhould ſurvive of thoſe two, 

and to his executors for forty ycars ; they both joined in a grant 

of this, yet the grant was merely void, becauſe the term was not 

veſted in any of them. But in the principal caſe Gawpy ſeemed . . «© 
to incline, that this term did not veſt in the inteſtate, but it was 

tobe to the executor as a purchaſe; and relied upon the reaſon in 

Gravener's Caſe, and Dyer, 150. 309, 310. And he ſaid, that in 

many of the books the term was given to him and his executors; , . . fl 
ſo it firſt veſted in the teſtator.—£t adjournatur (a). 7 oo 4. * 
have been adjudged, that the action did not lie; becauſe the executor or aſſign would have taken the 
m of 4v years by purchaſe, and the inteſtate could not grant or diſpoſe of any part of it. Sge allo 
Ich. 9. Sed vide Hat e's MSS, Co. Lit. 54. b. note (4). 3 


Goodwin againſt Cornelius Mountenaugh, Cave 18, 
| Ante, 818. 
THE caſe was now moved again, as to the matter, that the ?alrs The qualifica 
being awarded de circum/tantibus generally, it was held to be ton of jurors 
well enough ; for there being no exception afterward by the de- 7equired by 27. 
fendant, it ſhall be intended to be well awarded. And it was faid — _ 
to be ſo reſolved in the cafe of Doctor Czfar v. Curſiny, and eſpe · jories de die- 
cally as this caſe is; for eleven of the principal appeared, and but 4 liga. 
one of the tales was ſworn ; and it was not poſſible to have it de Ante, 273: 305. 
nedietate linguc. | $18; 


A SECOND EXCEPTION was taken, that the venire facias was e- 20. Co. 104» 
rum quilibet habet 41.””—Sed non allocatur; for ſo is the form: and — mY 
although one of the parties is an alien, and cannot have land, yet 2 
the courſe is all one, and ſhall not be changed for ſuch a ſpecial cauſe, 


THIRDLY, It was moved, that the return was not good, be- Netumm to the 
cauſe it appears not who were aliens, and who denizens.— And — . 
"a Fa USTICES, except FENNER, held it to be inſufficient for m genizens: 
A but that it was a miſ- return only, which was aided by Ante, 305. 818. 
e . c. 14. Wherefore, upon affidavit made, that ſix de- 

as and fix aliens were ſworn, the plaintiff had judgment. 


Hall againſt Dean, Wood, and his Wife. oe ig. 
eri rinity Term, 42. Elia. Roll 18 12 / 
A ON of trover and converſion of 40l. by the feme, dum ſola Trover lies for 
der «t. The defendants pleaded not guilty ; and found agaluſt 2 — 
hn It was moved in arreſt of judgment, that the action lay not, Ante, $19. 
with f it was for the converſion of money out of a bag. But not- 8 
- anding, after divers motions, it was adjudged for the plaintiff. __ 
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mm Trinity Term, 
43. Eliz, In the Common Pleas. 
Sir Edmund Anderſon, Kut. Chief Juſtict. 
Thomas Walmſley, EV. 
George Kingſmil, E/. | Juſtices, 
Peter Warberton, Eq. 


Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General, 


Cain 1. | Gaulin againſt Simonds. 
Michaelmas Term, 42. & 4x. Eliz, Roll 10g, 


Miſtake in the FORMEDON IN DESCENDER. The tenant pleads in abate 
diſcent pleadcd 1 ment, that the donees had iſſue a ſon, who after their death en- 
in abatement. tered, and was ſeiſed by force of the tail, who is not named in the 
2. Co. $1.b, writ, And the plaintiff demurred : Quære the cauſe,—And, 


Theal bt. l. yyithout argument, it was adjudged to be a good pled; and th 


A, bh ri yas abated 


Co. Eat, $20.4, 1. Com, Dig. 224 Purſet ggainf Hutchings, 
after Term, 43. Eli. Roll 128, 


Cant 2. | 
e TRESPASS of battery in Lond, The defendant pleads, th 
ena the plaintiff aſſaulted him at D. in the county of Suſſr; 4 
oe 3 quod damnum fuit de inſultu ſus proprio, and in his * &c. and 


julußies at ano- fraverſeth, that he is guilty in London. And it was thereupon 


wer place or demurred ; for, this treſpaſs being tranſitory, he ought to hat 
eounty, and tra- juſtified in London, and ought not to have traverſed the county. 

— _ ANDERSON and WARBERTON were of that — for, if he 
the place is noe will juſtify at another place in the ſame county, he cannot traverl 
material, itis the place alledged. So when he juſtifies in another county, unlels 
dad; for he the cauſe of his juſtification be local, as if he be a juſtice of peact 
ny oder his or. conſtable, or becauſe the defendant offered to enter into his 
8 houſe, or ſuch like, which are local, and cannot be pleaded in ano- 
aroſe. ther place, there he may juſtify in the place where it was, and ti 


Ante, 99- 184. verſe every other place or county; but a battery in his defence! 


705. 667. not local, but may be juſtified in every place, and therefore he 
Ne i cannot plead it in another place, and traverſe the place where it 
Co. Lit. 283. b. was alledged.— And WARBER TON ſaid, it was ſo adjudged Hilay 
8. Leon. 3. Term, 32. Elix. Rell 317. in Alder v. Walden, and 26. Eliz. in Fu 
my 395" tridge v. Pool. Vide allo 21. Hen. 6. pl.g. 21. Hen. 6. * 5 
2 Wal Alk v and KI xOGSNIII ? contra ; who agreed, that 4 
6. Co. 47.2, ** auter lieu was no plea in the ſame county; for being all in ont 
Aal. 173. county, he ought to agree with the plaintiff: and he m_ not 
* Med. 271. to traverſe the place, unleſs the juſtification be local in the fame 
county; but being in another county, the plea is good, and be 
ſhall traverſe the county: for thoſe of the one county need not 
take notice, but at their election, of things done in another countf: 
and if they will not, there lies not any attaint againſt them, 2 
1. Mar. Bro. . Attaint,” 104. ; therefore he well may plead tb 
juſtification where the cauſe aroſe. Vide 3+ Hen. 6. pl. 1 2 
afterwards it was adjudged to be no plea, for the reaſons betore # 
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 - Kettle again Piddington. 
EY Michaelmas Term, 42; & 43. Eliz. Reil 1230, 
THE caſe was; J. S. ſeiſed of two houſes and land, havirig 4 An alienee can- 
feine, alieneth all and dies. The alienee aliens part, and aſ- not amen dome 
ns a rent out of the reſidue to the eme for her dower of the — — | 
whole: Afterwards ſhe brings dower againſt the ſecond feoffee : the whete. 
and, Whether this rent were a bar? was the queſtion: RR co, Lit, 35- bs 


41. Edw. 3. Scir. Fac.“ 99. 9. Co. 18. 
| Perk; 400. 
. | Moor, 26. Co. Ent. 172. 6. Co. 57, 2. Inſt. 262, 
| . Robinſon againft Mellor. Cat 4 
CTION for theſe words: Thou art 4 bankrupt knave, 4 Words not a 
« yagabond, and rogue.” After verdict for the plaintiff, it enable. 
was moved in arreſt of judgment, that an action lies not for theſe 
words; —And it was Held clearly by ALL THE Cour, that none 
ofthem were actionable, but only the words bankrupt knave ;" 
and of thoſe they doubted. 


Stephenſon apainſ Caſe, 


SOHITION: egen [fone whb th uch Hat 


1 ll, But doth not inhabit there, ſhould be condpelled to be kcal tl 


contributory to the reparation of that pariſh-church And it was — 
tefelyed that he ſhould; Whereupon conſultation was awarded; 


Cain 3. 


cu 5˙ 


Ante, 659. 
Wood's Inſt, 91. 3 Term Rep. 107. 
5 Hodges apainſt Cox, Caii 6, 
Eaſter Term, 43. Eliz. Roll 19. 
EBT by an adminiſtrator upon an obligation of 261, made to Frag- attach. 
the inteſtate. The defendant pleaded, that he had commenced ment pleaded to 
an action of debt of 4ol. againſt the plaintiff, by the name of ad- debt on bond by 
miniſtrator to her huſband, before the ſfieriff of London, and upon rs ome or 
nhil returned, &c. that debt was attached in his hands; and pleaded mew that jt was. 
all the cuſtoni of foreign attachments in London, and that by judg- forthe inteſtate 8 
ment this debt was attached in his hands, &c.— It was thereupon gebt, and due by 
demurred : and adjudged to be no plea. | . 
Finsr, Becauſe the plaintiff ſues here as adminiſtratrix to her IP 
huſband. Et non conftat By the bar, that the debt recovered in 2˙ Keb. 316. 
Lindon was the inteſtate's debt; but only that ſhe was ſued there re 
by the nanie of adminiſtratrix: and that might be, although ſhe 2 9 
vere ſued for her proper debt; as the book is, that one may be 
ſued by the name of heir for his proper debt, and then the inteſtate's 
lebt cannot be attached for the proper debt of the adminiſtratrix. . 
SECONDLY; It is not ſhewn that the debt recovered in London 
38 a debt by {pecialty ; otherwiſe it is not demandable againſt an 
adminiſtrator; 
Tunnrr, It is not ſhewn that the cuſtom is, that if the in- 
teſtate was indebted to the plaintiff there, and the plaintiff was in- 
ted to the inteſtate, that by an action brought by the plaintiff 
there againſt an adminiſtrator, that this debt might be attached in 
the hands of the plaintiff there; but it is ſhewn, that if it be teſti- 
that the plaintiff was indebted to the ſame perſon whom he 
ned, that then he might attach. But here the defendant, now 
being plaintiff in London, was not indebted to the plaintiff here, 
who was there defendant, but was indebted to the inteſtate. 
861 KKK 2 FoUkTHLY, 
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Hapgys Forxrurx, The judgment in London was de bonis propyi;., 
4 . which cannot extend to bonis inteſlati.— W herefore it was adjudged 
for the plaintiff, | 


"Sas 7. Blackwel's Caſe. 


an ROHIBITION. The caſe was, That a pariſhioner ſevered 
in t * the tithes from the nine parts; but being in a cloſe, the gate 
Gehe, 30. f er. WAS locked, fo as the parſon could not come at them; and he ſued 
ed, if they ate in the ſpiritual court: and there the queſtion was, Whether the 
ſubtracted by gate were locked or open? And thereupon a prohibition way 
the owner. rought, ſuppoſing this to have been a temporal matter; for the 
Ante, 657. tithes being ſevered are lay chattels.—But TE Cour ſaid, that 
4. Com, Lig, although: the tithes be ſevered, yet by the ſtatute they remain ſuable 
314. in the ſpiritual court; and then the other is but, a conſequent 
thereof, and therefore is there triable : and if they refuſe to allow 
his proofs, as it was ſurmiſed (but not within the probibition), it 
was ſaid that he ought to appeal. | 
Car 8, Butler againſt Delt. 


Trinity Term, 42. Eliz. Roll 2818. 
Debt on a judg- Dh. for a debt damages and coſts recovered by Buller and 
2 his wife modo ſuperſtite againſt the defendant in this court ; 
—— wg and becauſe the feme was not named in this action, the defendant 
brought by the de murred. But it was adjudged for the plaintiff, without argu- 
huſband alone. Ment, that the action well lay. ; 
Sid. 337. 3. Mod. 188. 2. Leon. 14. 4. Leon. 186. Salk. 116. Comb, 455. Skin. 682. 


Car g. Green againſt Walter Dennis and his Wite. 


A plainriffafter A FTER iſſue joined, the plaintiff tendered a challenge, that the 


—— rag efendant was couſin to the ſheriff, and prayed a venire facies 
challenge for to the coroners. The defendant denied the challenge: And how 


conſanguinity in the plaintiff might have an indifferent trial, the challenge being 
_ _ Sed true? was the queſtion. —The JusTICEs ſaid, that the challenge 
* lies not on the plaintiff's part; but if he miſ-doubts the ſheriff, 


1 he ought to ſtay until he were ot of office, 


fra, Moor, 89 5. 


. 


* 


_ 


| Trinity Term, 43. Elix.— In the Exchequer Chamber, 
1 Downing againſt Bayward. | 
Falſe impriſon- FAROR, for that in falſe impriſonment in S«ffo/k the defendant 
ment juſtified juſtifies, that a commiſſion of rebellion iſſued out of the chan- 
by ans of a , cery in Miiddleſer againſt the plaintiff, directed to one B.; and the 
— a defendant, as his ſervant, and by his command, arreſted the plain- 
be tried where tiff, &c. The iſſue was joined de ſon tort deme/ne. It was tried in 
the cauſe of juſ- Suffolk, and thereupon error aſſigned, Becauſe this iſſue ought 48 
tifcation ariſes. well to have been tried by a jury of Middleſex as of Suffolk ; for one 
—_ * ys. part of the cauſe, viz. the awarding of the commiſſion, !s 
4 Com. Dig. nere in iſſue; for the root of the juſtification ariſeth from thence, 
123. and without that the command is of no value, And for this cauie 
ALL THE [USTICES AND BARONS held it to be an ill trial; for 
although the commiſſion be matter of record, yet it is part of 5 
cauſe, and the jurors who tried it ought to take conuſance thercol 
but the moſt apt iſſue had been to traverſe the record, or the mat- 
ter in fait, and not both together, Wherefore the judgment wu 
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Walker again Hancock. 
| Trinity Term, 42. Eliz. Roll 304- 1 
RROR, for that in debt the defendant pleaded the plaintiff's Ju%zment in 
releaſe, and the plaintiff denied it to be his deed : and it by ar gs _ 
was found to be none of his deed; and the judgment was, grid t r, ;; COD 
in miſericordid, where it ought to have been quid capiatur (a). But terial in debt, 
ALL THE JUSTICES AND BARoNs held it to be well enough, be- where the de- 
cauſe it was the deed of another which he pleaded, which although — _ 
it be falſe, he ſhall' not be impriſoned ; but where he denies his 4, 0“ 
own deed, it is otherwiſe. W herefore it was affirmed. 3 
I. Roll. Ab. 212.219. Cro. Jac, 255, 
(a) See 16, & 17, Car. 2. c. 8. and g. & 6. Will. 3. c. 12. 
Cantrel againſt Church. 
FRROR, for that in action upon the caſe the plaintiff declares, An action on 
that he was ſciſed in fee of a houſe and land in D. whereto he the caſe, as well 
had common appurtenant in ſuch a place; and that he, #nd all h fer me wil 
thole whoſe, &c. had had a way from the ſaid place wherein, &c. , way, — 
and that the defendant totaliter hath ſtopped up his way, whereby the inheritance 
he could not come to his common, but had altogether loſt the ule is in queſtion, 
thereof, c. The defendant pleaded not guilty ; and it was found u 195: 466. 
2gainſt him, and judgment given for the plaintiff: and error aſ-— | 
hened, Becauſe he ought not to have had an action upon the caſe, 2 Hen. 7. 3a. 
but an aſſiſg of nuſance, in regard the inheritance is in queſtion. - ow _—_ 
Land ſo upon the firſt motion held divers of the Jus TICEs AND * 8 140. 
Bazoxs ; but after divers motions and conſiderations had of the 3. Lev. 266. 
books of 8. Eliz. Dyer, 250. b. 11. Hen. 4. 2. Hen. 4. and others, i. Vent. 275. 
they reſolved, that the action was well brought, for he hath elec - 2, 286. 
tion to bring either the one or the other : tor although there had hy +4 nog at 
a GUfference been taken, where the way is ſo ſtopped up that he 2. Leon. 184. 
loleth the uſe thereof altogether, and thereby his common, there 
in aſſiſe ſhall lie; but where it is eſtopped but in part, and not 
totally, that there an action upon the caſe lies, and not an aſſiſe; 
they conceived it not to be any difference, for he hath election to 
laxe either the one or the other action; eſpecially as this caſe is, 
where it appears not that' the ſtopping was made by him who is 
the tenant of the freehold ; but it might be done by a ſtranger 
who hath nothing to do with the land, or by one who hath but a 
term therein. Wherefore they all reſolved, that the action was 
(a) See Aſton's 


well brought; and thereupon the judgment was affirmed (a). 3 
caſe, and Vi 
v. Parkherſt in the margin of Dyer, 2 50. b. where L. C. J. Tx: ny fays it was decided accordingly in 


B, R. Mich. 28, Eliz. 
Gage's Caſe. 


MEMORANDUM. Upon an order entered in the exchequer The penalty for 
12th May, reciting, that two parts of lands of Thomas Gage, recuſazcy ſhall 
a recuſant, were ſeized into the queen's hands for non-payment of TT 
20]. per menſem, and he being dead, Thomas Gage his heir ſuggeſted hy ar oma 
that part of that debt due by his father was levied of the two parts ed by force of 
of the land, and that he had paid the reſidue thereof ſince his fa- 29. Flia e. 6. 
ther's deceaſe, and thereupon obtained the order above-mentioned : = ONES 
urmiſing, that other precedents were in the ſame manner in court; — rong 
dlat part of the debt ing diſcharged with the profits of the land means (a). 


2. Roll. 28. Palmer, 41. W. Jones, 24. 1. Hawk. P. C. ch. 20.1, 17, 18. 


Cain 2. 


Casr 3». 


CASE 4. 


Non of the zwent 


(«) But now by 3 Jac. 1. c | ſa- 
bit + Jac, 1. c. 4. .. 5. the profits of the lands ſhall go toward the 
pounds. 


"a 


-$46 
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Gacr's Cart. (yiz. of the two parts), and the reſidue being paid in, that the debt 


Lit. Sed. 327. 


Moor, $21. 
Roll. 94+ 
y: 109. 

JK: ; 


— 


was entirely diſcharged, and that the heir ſhould have his land 
again.—Hereupon complaint being made betwixt Felton and Gray, 
and referred to the Chief Juſtices, and to PER1AaM, Chief Baron, 
to certify their opinions therein, they reſolved, that this order wa 
not warranted by the law, and was againſt the ſtatute (a); for thy 
queen ſhal have the two parts forfeited for recuſancy as a pledgt, 
and a nomine pænæ; and the profits thereof ſhall not be accounted 
to go to the payment of any part of the debt, but ſhall be retained 
until the debt of 20l. by the month ſhall be ſatisfied in ſome other 
manner ; and ſo they delivered their opinions under their hands, 
And PER3aM ſaid, that the law had been taken to be ſo upon 
former conference amongſt the Juſtices, and that he was not prix 
to the entering of this order. 


Nore alſo, That at the ſame time it being queſtioned, whether 
if a recuſant tenant in tail doth not pay his 20l. for the month, 
and two parts of his intailed land be ſeized for that cauſe, and he 
afterwards dies, Whether his iſſue in tail ſhall have the land out of 
the queen's hands before that debt be ſatisfied ?—And the ſaid Jul- 
rices conceived that he ſhould not; but that he ought to be charge 
with the ſaid debt. Sed dubitatur. | 


(s) 29-Eliz. e. 6. ſ. 4, 
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Sir Francis Gawdy, Kut. 
Sir Edward Fenner, Kut. 0 Juſtices. 
Sir John Clench, Kr. 
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William Coulſton again Edw. Carr. 
Trinity Term, 41- Elix. Roll 202, 
\ SSUMPSIT by the plaintiff, as executor of Thomas Coml/{on. Anefſumpht will 


Carr hs 


Whereas the defendant, gth O#. 16. Eliz. was obliged to hie upon two 

one Anm the wife of //i/liam Carr, by the name of Agnes conſiderations, 
Carr, the wife of William Carr, in gool. with condition for the though one of 
payment of ſuch an annuity, not exceeding 20l. annum, unto — 
the faid Ann (which William Carr granted or deviſed unto her for if tue jury find 
her life), at ſuch days as ſhe ſhould appoint : and whereas the ſaid one of ſeveral 
IWiliam Carr deviſed unto her a rent of 20l. per annum for her conſiderations 
life, payable at ſuch feaſts, and died; and the ſaid Aus married * * — 
with Tho. Coulſton the teſtator ; and they (in regard the defendant u Hal. 
knew that he was not chargeable with the penalty of that bond, Certainty to a; 
becauſe that Ann was therein miſ-named Agnes, refuſed to pay that common intent 
annuity) exhibited their bill in chancery againſt the defendant —— — ſul 
upon this matter: and whereas in pz liz. by decree made in 8 
chancery, it was ordered, that notwithſtanding this m/nomer, the 
defendant ſhould pay the 2 of the annuity of 20l. per an- Ny, 38. 5 
wa, with the annuity itſelf, until the arrearages were paid, which — = 
vere due for eight years, and the annuity itſelf during her life, at g,, 7 
the days — in the will: and whereas the defendant had 2. Term Rep, 
failed of the performance of this decree within two years after the 666. 
decree made, and the teſtator thereupon intended to have taken 
forth an attachment for this ——_— that the defendant, 7. May, 
25. Eliz. in confideration that the ſaid Thomas Coulſton would not 
take forth a writ of attachment for this contempt ; and in conſi- 
deration that he promiſed unto him on the behalf of the ſaid 
Thomas Coulſton and Ann his wife, that no advantage ſhould be 
taken of an obligation of 2001, agreed to be made by the defendant 
for the payment of that annuity, as long as the ſaid annuity ſhould 
be paid according to the will; and that the ſaid Thomas and Ann 

conſented to convey her title of dower to ſuch perſons as the 

defendant ſhould appoint, if by the law it might be; that the de- 
fendant ſuper ſe. a umpfit, that the arrearages of the annuity ſhould 
dc paid modo et _ ſequente, v1z. that the defendant with J. S. 
„ and 


- 
ine” 


* 4 * — — a * — * — _ 0 = 8 A 
N —— < MIR 
a — eons ado 2 — _ — —— — — _— * * - — = — * — — 3 — 2 Fg —— mo AD mg ” 
3 — * — — EIS So — — CC SCENE gs 4 1 , bl . . — . 
U—U—ää ——ðkk 2 — — _ 
— — — — 2 T0 ä — , 2 
— — — — — — PEINIISED — 9 . —— SER IPY 
» 


— 
— 


_ 5 K — — 
— ns nh et 


— 


_- 


848 Mlichaelmas Term, 43. and 44. Eliz. In B. R. 


Corrsron and 7. D. ſhould make to the ſaid Thomas Coulſton an obligation 
againſt for the payment of 4ol: of the ſaid atrearages to the ſaid T 
Aye Couifton at Chriſimas 1594 ; and that he, with the ſaid J. F. ang 
J. D. thould be obliged by feveral*obligations to the ſaid Thaw ;; 
Coulſtan in ſeveral ſums of 201. until the arrearages were paid; and 
that he would be obliged in 200l. to Thomas Coul/ion and Ann for 
the payment of the ſaid annuity during the life of the faid 4 ; 
and alledges in fa#o, that neither the ſaid Thomas Coul/ten in his 
life, nor the plaintiff after his deceaſe, had not purſued an attach. 
ment for the ſaid contempt ; and that the | w [ Was not 
obliged for the payment of the faid 40l. &c. nor for the 20l. &c. 
And hereupon the defendant demurred. 


Doug. 159. FirsT, It was zuoved, that none of theſe conſiderations were of 
value, and that none of them were certainly alledged. As to that, 
that he would not proſecute an attachment, it is not mater'al, for 
it is but matter in conſcience, whereof the common law takes not 
p any regard; for the ſtaying of a ſuit in chancery, or in any court of 
equity, is no conſideration at the common law whereupon to 
ground an action. . Vide Dyer, 35. — But after divers arguments, 
and upon the precedent betwixt Dæudenay and Oland (a) in this 
court, it was held, that foraſmuch as tlie cauſe was well ex2min- 
able (as it was agreed by them that it was), and for the breach 
whereof the party is punithable, which is to be done at the ſunt of 
the party grieved, and by the non-proſecution of this contempt, he 
had eaſe and benefit, that it was a good conſideration to ground 
this action. | 


SECONDLY, They all agreed, that if two or three conſiderations 

be alledged in a declaration, and there be one of them ſufficient, 

although the others be inſufficient in matter or form, yet the one 
being ſuthcient, it is well enough; but if two conſiderations be 

alledged, and one of them is found falſe by the jury, the action fails, 


Ante, 149. 70. THIRDLY, It was reſolved, that whereas the declaration is, that 
1. Roll. Ab. zo. the defendant ſuper ſe aſſumpſit, and mentions not to whom, nor 
Oro. Car. 77. faith et eidem querenti fideliter promifit, as the uſual courſe is; yet, it 
Yelv. 134. being to enter into bond to the teſtator, it is as ſufficient a pro- 
1. Sid, 446. , = gee 
1. Mod, 43, miſe to the teſtator as if it had been ſuper ſe affumpſit predifs 
l Thomas Coulſion, for it is tantamount. And ſo it was reſolved in 
the caſe between N ichhal and Johns. But if it had bcen, /uper ſc al- 
ſumpfit to be obliged in 20l. and ſhews not to whom, there perad- 
venture all had been uncertain and void. 


« Fiz.” ex- FovrTHLY, The afſimp/t is, that the arrearages ſhall be pil 
pounded. modo ct formd ſequenti (vz.), that he with two others ſhould be 
Co. Lit. 180. b. obliged, &c.— It was held, that it was a ſufficient u to be 
Hob. 171- obliged, although it came after the vis. But FENNER © contra 
Pyer, 3 50. therein.— But, notwithſtanding theſe exceptions, it was adjudged 
vPcer, m. is. ſor tho plaintiff, 


Ante, 749+ 


() Ante, 768. 

. | Brown againſt Street, | 
Words not ac- AET TON upon the caſe for words. Whereas the plaintiff ws 
donadle. the laſt year ſheriff of the county of Northampton, and being diſ- 

charged from his office, a writ iſſued out of the exchequer directed 


w the ſheriff of the county of Nerthumpten to attend and m—_— 
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in ſervices for the queen; which writ was delivered to the Baown 
— to deliver wo he faid ſheriff; which he not delivering, 
the plaintiff thereupon ſent one ¶/ piteacres (his ſervant, unto him, 
for the writ, to deliver it unto him; or that he himſelf would 
deliver it to the ſheriff; that the defendant ſaid unto him, 
« Your maſter muſt not look to have ſuch huddling and ſhuffling 
up of matters this year, as he had the laſt year.” — After verdict, 
upon not guilty pleaded, it was found for the plaintiff; and upon 
motion in arreſt of judgment, refolved, that the words were not 
actionable; and adjudged for the defendant. 


Richard Rippon againſt John Norton. Car 3. 
ASSUMPSIT. Whereas. there were debates betwixt the plain- A : 


tiff and one Richard Norton, fon of the defendant ; and the jms 3 
ſaid Richard Norton had aſſaulted the plaintiff and beat him, at N. promiſe made to 
in the county of Northampton, whereupon he complained to him, that the || 
Sir Anthony 2 a juſtice of you there, and required the 8 _ 
peace, and made oath, &c. that the defendant knowing thereof, — 3 * 
in conſideration the plaintiff would defiſt his complaint, and that in condderation 
his ſaid ſon ſhould not be vexed for that cauſe, aſſumed to the of his defiſting 
plaintiff, that the ſaid Richard Norton, his fon, ſhould keep the to —_— ſure- 
peace againſt the plaintiff, and Malter Rippon the plaintiff's ſon: We. 3 
and alledgeth in fact, that he thereupon deſiſted his complaint; , Tum Rep. 
and that the defendant's ſon was not vexed, &c.; and yet not- 
withſtanding, that the ſaid Richard Norton, the defendant's ſon, had 
aſſaulted the ſaid Halter Rippen, his fon, and beaten and wounded 
him, whereby he loſt his ſervice, and was at great charges in his 
cure; whereupon he brought this action. The defendant pleaded | 
mn afſump/it; and found againſt him, to his damage of 20]. And it 
was now alledged in arreſt of judgment, that an action hes not for 
the father; becauſe the battery of the ſon is not any ground of action - 
to the father, unleſs he had ſhewn that he was his ſervant, which 93 . 
is not done. And to this purpoſe was cited the cafe betwixt 
Levet and Haws (a) where one promiſed to the father, to give («) Ante, 654 . 
100l. to his ſon in marriage with the defendant's daughter, in con- 
ſideration of a jointure affured by the plaintiff. The action being 
brought by the father for non-payment of the 100l. to the ſon, 12 | 
it was adjudged not to be maintainable. So here, becaufe there is 2 a 
not any damage to the father by the battery to the ſon, an action an ation was 
lies not for the father. And although it were objected, that the brought by 
father was at the charge for the curing the ſon of his wounds, yet, Malter Rippen 
becauſe it was a thing he was not compellable unto, it is no cauſe = ps 2 oh 
why he ſhould maintain this ation. — Wherefore by ALL THE judged for the 

JvsT1ces (it being moved at ſeveral tunes) 1t was adjudged for plaintiff, Poſt, 
the defendant (J). | | $31. - 


Hutton againſt Hun. Cart 4+ 

PRESPASS. At the ni prius fifteen jurors appeared, and all A tial by 

were challenged for defect of hundredors. Thereupon tales more of the 
de circumſtantibus was awarded; and upon it four hundredors were 4 —.— 2 | 
ſworn. And then it was reſorted to the Lr panel, and — f 
eight of them were ſworn; and found for the plaintiff, It | 
was now moved in arreſt of judgment, that this trial was ill; for —— 
by the 27. Eliz, c. 6, there. needeth not above two ms : 

* en 


1 
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Herron then the trial by more of the tales than it ought to be, there 
, being ſufficient of the principal panel, is ill —Of that opinion 
en. were Gawpy and CLExcH. FENNER doubted thereof. por. 
HAM was abſent. Wherefore adjournatur.—In Eafter Term, 
44- Eliz. it was moved again; and for this cauſe reſolved to be an 
ill trial; and a wemre facias de novo (a) was awarded. | 
(a) See 1. Term Rep. 151. 528. neceſſity of ſummoning bu«dreder: is aboliſh. 
2, Term Rep. 125. as to a ccurt of error ed; the jury being now to come de cer port 
awarding a vexire de nove.—By 4. & 5. comitatci, * : 
Ann. c. 16, and 24. Geo. 2. c. 18. the 
Michel againſt Woodroff. 
wy Hilary Term, 41. Eliz. Roll 449- 
Judges of an RROR of a judgment in Lynn-Regis. The error aſſigned was, 
E Becauſe the — was — — J. . — John 
— the an; Harvard and two other capital burgeſſes ; and the parties being 
ws At iſſue, it was tried by verdict, and found for the plaintiff; and this 
Jebn Harvard, who was one of the judges, was one of the jurors 
| alſo. The defendant pleaded in nullo ef? erratum.— And ALL THE 
i? Covkr, abſente PorHAM, held it to be erroneous ; being con- 
feſſed, by pleading in nullo ef erratum, to be one and the ſame per- 
ſon. Wherefore, by the aſſent of the defendant in the writ of 
error, it was reverſed for this cauſe. 


Shaw againſt Cutteris. 
| ; Trinity Term, 41. Zlix. Rell 1158. 
—— > Sm EBT againſt an adminiſtrator, upon a judgment againſt the 
upon a copias inteſtate im the common pleas. The defendant pleaded, 
##/aganuee after that, after the judgment, the plaintiff ſued there againſt the inteſ- 
Judgmeat, is in tate a capias ad ſatisfaciendum, and thereupon an exigent, ſo as the 
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: 
þ : — dlc. inteſtate was outlawed ; and that afterwards he ſued a capias utlago- 
"A tion, who may tum, and thereby he was taken, and died in priſon, Et hoc, &c. 


have debt a= And hereupon the plaintiff demurred.—Fiksr, It was moved, 
gaivft the ſhe- Whereas the inteſtate was taken by a capias utlagatum, whether 
dr APR it ſhould be ſaid to be an execution for the plaintiff, without the 
priſon he 8 plaintiff's prayer to have it ſo?—And PoruAM and FEXXER held, 
not have a new that it was not; for it is a writ for the king, and the writ is ad 
executien on rec;prendum quod Curia confederavit. So although the plaintiff ſues it 
the zudgment; out, yet it is not any election in him to have the party in execu- 
| — tag. AR on tion, until he prays it, and the Court awards it. But, before his 
on it againſt the prayer, he is in exccution at the plaintiff's election; ſo that if 
admninittrator of the ſheriff ſuffer him to go at large before the plaintiff hath de- 
the deceaſed, termined his election, it is an eſcape againſt the plaintiff if he 
1 will, and he might have debt thereupon. Ga wp doubted there - 
95. — of; for he conceived, that in regard the plaintiff hath purſued his 
Poſt. 91 capias uilagatum, although it be a writ for the queen, yet, being at 
his ſuit, * law ſhall adjudge it to be an execution for him with- 
1. $4. 350. out other prayer.—SECONDLY, It was moved, admitti that it 
1. Roll, Abr. was an execution for the plaintiff without other prayer, Whether, 
$55,902 the party in execution dying before ſatisfaction made, he may now 
ee g have a new execution of this judgment? — And ALL THE 2 
Hob. 8 held, that he could not (a); for although it were ſaid, that he h 
5. co. 87, 88, 39. his body in execution but as a pledge for his debt, and the party 
Cro.Car.75.566. dying, the debt is never a whit the more ſatisfied ; and if two 
Cre. Jac. 136- taken in execution, and one of them dies, the other ſhall remain 


Szen. %, in ezecution ; for the debt is not ſatisfied by his death; a 


3:Bac. Ab.737, 1. Salk. 319, Stra, 90h .) Se 21. Jac 1. c. 24. 


E 
— —„—„— 


* ——— 


— — — 
— 


2 


*. 


r 


2 22 „ 4 3232 Y —— N — . l 
© © _—_— * . = el > - * 4a * 2 7 
* : «A 9 , 4 , fi - . 1 
— — * — —— oe — a - * — 3 
8 1 co mf 83 As : — 0 
N 1 ff Y * 2 0 
c n - a —— 
= I» <p — - —— — > ” — — 2 — — X a 
- — » — o — ** — — -= on * 
by — - - — — - wo > — <>—o © Ih. — 


— 
n 
A oþ —_ . 
— -_ 
"4s Wo — — 
_ * 
— £ 7 : 
. - _— 8 
- . — —. 


e 


8 


Michaelmas Term, 43. and 44. Eliz. In B. R. 851 


33. Hen. 6. pl. 48. is, and it was ſo cited to be adjudged 26. E:z, Snaw 

in C. B. Fons v. Wilcacks ; yet they held, that in regard the plaintiff 

hath elected this execution (which is the higheſt execution), and 

the defendant died therein, the law will adjudge it as a ſatisfaction 

when there is but one who is taken. But where two are condemned, 

the taking of one in execution, and his death, is no diſcharge 

for the other. Fide Nat. Bre. 246. 47. Edw. 3. Execution, 41. 

— THIRDLY, It was moved by DoDERIDGE, for the defendant 

(which he only infiſted upon), that foraſmuch as the inteſtate is 
leaded to be outlawed at the time of his death, which is yet in 

— as it was averred, and as by the demurrer it is confeſſed, 

the adminiſtrator is not chargeable ; for he cannot have any goods 

to ſatisfy any debt,—But ALL THE CourrT reſolved, that it was 

not any anſwer; for he might well be adminiſtrator to a perſon r.Roll. Ab. 98. 

outlawed, who might have goods. which were not forfeited ; as 

debts upon contracts, or goods taken for treſpaſs before outlawry, 

he may have treſpaſs, and recover the value of the goods, which 

ſhould be aſſets in his hands. Wherefore they reſolved, that the 

plaintiff ſhould have judgment, unleſs other matter were ſhewn, &c, 


Weſt againſt Laſſels. Carr 7. 
Trinity Term, 43. Eliz. Rell 243. 


DEBT upon a leaſe for years; and declares, that one Remington A leaſe of one 
was ſeiſed in fee, and let it to the defendant for years, würd ol a rever- 
rendering rent of 4ol. per annum; and held it of the queen by under ie k 
knight's ſervice in capite (a); and that he deviſed it, and died, his & tbr tet 
heir within age; whereupon the queen, under the ſeal of the wards is good, 
court of wards (4), granted unto him the third part of the reverſion and the rent be- 
and rent durante mino1e ætate of the heir: and for three years ing incident to 
arrear he brought the action. And upon this declaration it was — — 
demurred.— Fixs T, Whether a leaſe for years durante minore ætate tinguiſhed, but 
may be under the ſeal of the court of wards, or ought to be under may be appor- 
the great ſeal And THE CouRT held it to be well enough under 995%, and - 
the ſeal of the court of wards ; and ſo hath ever the practice been — bagel 
ſince the erection of the ſaid court. And they held, that a leaſe — 6 
of the land might well be before office; but of the body it can- 651. 773. 5g. 
not be granted, but under the great ſeal, and after office: but an a 
office finding the tenure in one county ſufficeth and for the other baton _ 
counties, it ſufficeth to add them by ſurvey, for it is only for 5. He. 33 
governance of the land. —SEcONDLY, It was held, that the Skin. 367. 
rent might well be apportioned and divided; for it is a contract S En. 
real, which is well 3 for if the third part of a rever- — 
ſion be granted of a eaſe for lite or years, and the tenant attorns — 
the rent is apportionable, and he chargeable to two diſtreſſes by Hob. 90. 177. 
his own act; as 5. Edw. 3. Quid Juris Clamat is. So upon 13. Co. 57+ 
the queen's grant, where attornment is not neceſſary (e), for the 3 
law is as if there had been attornment. Vide g. Elix. Dyer, 263. 
26. where a rent ſhall be apportioned by act in law; and 
— int v. Hardies, ante, p. 606. & 622. and Bracebridge's Caſe, Plowd. 
2 rule was given, that judgment ſhould be entered for 
t 22 unleſs, & c. But at another day, for an imperfection 
* e declaration, the judgment was ſtayed.— Nor, It was 
— in this caſe, that a leaſe of the ward's land made by the queen, 
op dns found, was good. The 8. Hen.6.c.16. and 18. Hen. b. c. G. 
a) See 34. & 35, Hen. 8. c. g. which makes a deviſe of lands is capite void for a third 
In.) Aboliſhed by 12. Car. 2. c. 24. (e) The a 
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wer are, that thoſe eſtates do not extend to leaſes under the ſeal of the 
22 court of wards, by virtue of the 32. Hen. 8. c. 1. aud fo the law 
e hath been conſtrued to be ſince the ſtatute. 


f 


CR 8. | - Boles againſt Laſſels. 
Trinity Term, 42. Eliz. Roll 197. 


An action will ACTION upon the caſe againſt a ſheriff, Whereas he had 
not lie againſt a ſued a latitat againſt J. S. directed to the ſheriff of the county 
theriff for re- of Nottingham, which writ was delivered to the defendant, being 
82 then theriff, to execute, by force whereof he arreſted the ſaid 
admitted the FJ. S. and let him at large, and yet notwithſtanding returned lan- 
party to bail. guidus in priſond, whereby he was delayed in his ſuit, &c. The 
Ante, 624 defendant confeſſeth the receipt of the writ, and the arreſt, but 
Noy, that he afterwards let him at large upon bail, according to the 
1. Roll. Ab. 80. 23. Hen. G. c.g. Et hoc, Cc. And hereupon the plaintiff demurs ; 
11 becauſe he anſwers not to his falſe return that he was /anguidu, &c, 
Led z, „ But THE CouRT held it to be well enough; for when he exe- 
* cuted the writ, and took bond according to the ſtatute (which he 

was compellable to do), and returned that he took him, it is not 

material to the plaintiff, although he returns /anguidus, &c. ; for 

that is only for his excuſe that he had not the Rode: and he is 

only finable by the Court if he brings not. in the body, and the 

party ſhall not have any remedy againſt him. Wherefore it was 

adjudged tor the defendant. =p Ne e's 


Carty. Blackbourn againſt Michelbourn. 
Michaelmas Term, 42. & 43. Elix. Roll 1073. 


| A bond taken DEBT upon an obligation of 4ol. made to the plaintiff as ſheriff 


1 of Norwich. The defendant pleaded the 23. Hen. 6. c. 10. and 


480 that by virtue of a latilat, at the ſuit of F. S. he was arreſted, and this 
is good, al-. bond was made to the plaintiff for the appearance, according to the 
though the ſure- writ, by the defendant and one May; the defendant nor ſay 
ties have not having any thing within the county, nor being inhabitants within 
— the county; and ſo the bond void. Wherefore, &c. It was there. 
Ante, $08. upon demurred; and now argued for the defendant, that this bond 
Poſt. 862, is not according to the form of the ſtatute, and therefore void; 
Ney, 39. for it ought to be of perſons having ſufficient within the county 
x. Bac. Abr. for that it is as well for the benefit of the party plaintiff, as of 
206, 20%... the ſheriff; for otherwiſe the plaintiff ſhould never have any 
Gilb. Ex. 90. appearance; and of that opinion was MoNTAGUE, in Dive g. 
Manning (a).—But ALL THE CoveT held the bond to be good 
enough, notwithſtanding this exception ; for the ſtatute doth not 
make void any bonds, but what are made in other manner, in 
oppreſſion to the people, which the ſtatute appoints ſhall be void. 
And the words © in other manner and form“ are to be intended of 
the matter of the bonds, as to the ſheriff, and not for the ſufficiency 
of the fureties: and therefore, if he takes bond with one ſurety, 
it is good enough, and not againſt the ſtatute : and to that pur- 
poſe the precedent of Sir Gervaſe Clifton's Caſe(b) was ſhe wn, which 
the Court held to be all one with this caſe; for there one of the 
ſureties was inſufficient, and here both: Wherefore rule wa 
given to have judgment entered for the plaintiff, — Sed 9550 ad- 
jcurnatur until the next Term ; and afterwards adjudge accords 
ingly,-—Sce Cotton v. Wall; poſt. 862. 


f the 


e law 
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Dighton againſt Bartholomew. | Cars 10, 
Eaſter Term, 42. Eliz, Roll 269. 


FERRO of a judgment given in nativo habende. The error aſ- &. If judgment 
ſigned was, Becauſe the plaintiff, tempore judici: rediti, was an aint an in- 
infant, and appeared by attorney, and not by guardian, or pro- — 8 
chein amy ; and the defendant pleaded thereto in nullo eff erratum.— full age? 
Tur Count doubted, whether it could not be aſſigned, the plain- Ante, 569. 
tiff at preſent being of full age, ſo as his nonage could not appear Poſt. 38:. 
upon view.—A SECOND ERROR aſſigned was, Becauſe judgment 3. Alk. 714, 


final was given, whereas the plaintiff never declared, but was non- 3 
LL - 209, 


ſuited before the declaration, Quære. Vide S. C. poſt. 88 1. +. Co. Bly. ,. 


Perkinſon againſf Bowman. Cas 11. 


ACTION for theſe words:“ Thou haſt made falſe writings, Words action- 
thereby to get my land from me.” After verdict it was able. 
moved, that an action lay not for theſe words: for it is not an ex- e, 166. 554. 
reſs averment, that he forged any writings ; and falſe writings may 1. Hawk. ch. 70, 
be muniments without ſeals, for which one is not puniſhable as a . is 
forger —And of that opinion were Gawp and CLENCH. But 3. — 
FExxER #, contra; becauſe he cannot get land by them unleſs NI 
they be forged writings. Adjournatur. . 
| Bond againſt Tricket. 
Trinity Term, 43. Eliz. Roll 564. Cas 13. 

R EPLEVIN. Upon demurrer the caſe was, That a parſon The clauſe in 

having a benefice of the value of dl. per annum, took a ſecond u- 
benefice without any diſpenſation, and the queen preſented 2 my 
lapſe. And all this being diſcloſed by pleading, the principal carb pamg:,” 
* was, it being averred that it was of the annual value of means the real 


|. and not averred that it was of ſuch value in the queen's books, v, and noc 
the rate in the 


Whether that were ſufficient?—Poru am, Gawby, and CLENCH 1 
held, that it was ſufficient to aver it to be of the annual value of e 5 
81. which ſhall be taken to be according to the true value thereof; *-C-Nov, 38. 
although it was ſaid, that there hath been two taxations of bene- Rich 
fices; the one in the time of Edward the firſt, the other in : 
26. Hen. 8. where the tenths and firſt-fruits were given to the king; 
and according to this taxation the value ſhall be adjudged. But 
THE CovRkT faid, they took not any conuſance thereof, but re- 
garded only the true value. Yide 7. Eliz. 22 237. 

SECONDLY, It was moved, that the 21. Hen 
recited: for it is recited to be made at 1/efmin/ter, whereas it was the place at 


begun in London; and ſo it ought to have been pleaded, unleſs — IP 


there had been divers ſeſſions wherein bills had been figned ; as an indictment. 


33. Hen. 8. Brook, ©* Parliam.” 86.— Tux Court faid, that as to Ante, 245. 
that they would adviſe, and ſee the roll, whether it were fo. Et pioud. 79. 85 


ideo ad jour natur. Cro. Car. 136. 
233, Cro. Jac. 139. Hob. 310. 2. Hawk. 350. Cowp. 474. Dougl, c4. 1. Term Rep. 316. 
Percival Willoughby againſt Egerton. C 13. 


| FRROR of a judgment in Cheſter. The errors affigned, FIRST, In what man- 


Becauſe, the parties being at iſſue, a venire facias was awarded ner the venire. 


to the ſheriff; and at the day of the return it was entered, qu — 


Vicecomes non miſit breve : and then the plaintiff — — a vemire facias in the eri; 


to the coroners, for cozenage betwixt him and the ſheriff; which and how a judg- 
Vas awarded accordingly : and at the day of the trial the defen- ment informe- 


dant made default, and judgment was given, Se In error, mn _ be en- 
be. Lit, 157, Cro. Jace 147+ Tr. p. Pais, 41. Jenk. 17g. Carth, 214. 4. Mod, 65. Skin. 1041. 
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Wictovensy Becauſe that after the plaintiff had admitted the ſheriff to execute 
«gainſe the writ, he could not pray a * gray to the coroners, with- 
Eeraron. Gut ſore cauſe de Puiſne temps.—Sed nog allocatur; becauſe ther- 
was nothing done upon the firſt writ; and it is not now materia] 
having made default.—A ſecond error was, Becauſe the judgment 
appears to be in a 2 upon default of the tenant: and yet 
the entry is not idee recuperet per defaltam, as the courſe is that it 
ought to be. And as to that the Court would adviſe. Et adicur natur: 
Carr 145 | Geeve againſt Copſhil. 
| | Mithaelmas Term, 41. & 42. Eliz. Roll 85. 

Words not ACTION for theſe words: Thou art as cozening a fellow 
Actionable. as any is in the country: the laſt time thou wert under- 
« ſheriff, as now thou art, thou didſt ſerve an execution tor 
a neighbour of mine, and didft keep the money in thy hands.” — 
The detendant demutred: and after argument at the bar, by Sx ac. 
for the plaintf, it was adjudged maintenant, that the words were 
not actionable; for an action will not lie for calling one cozen- 
ing fellow:” and the laſt words are not actionable; for it is not 
expreſſed how long time he kept the money in his hands, and it 
may be he kept it only until the return of the writ, or by the aſſent 

of the party plaintiff, It was therefore adjudged tor the —— 

Wright againſt Wheatley. | 

f ö TECTIONE FIRM E di pomarib. After verdict it was moved. 
— Elie an ejectment lies not thereof, no more than a præcipe gucd 
«bard, but in a reddat.—Sed non allocatur ; for this action is but perſonal, wherein 
it muſt damages are the principal: and although it is uſual in this caſe to 
— by e an habere facias peſſeſſionem, yet it is well enough, and compriſetli 

„ ſufficient certainty. It was therefore adjudged tor the plaintiff, 


garden, 
Ant. 262. 286. Cro. Jac. 654. Palmer, 337. 3. Leon. 210. Strange, 695. 908. 2. Burr, 623 


2. Bac. Ab. 463. 2. Ld. Ray. 807, Dougl. 305, 1. Term Rep. 11. oy, 35. 
Cas 16. Burper again Baker. 
ä Trinity Term, 42. Elia. Roll 1308. 4 | 

If the words of FT*RESPASS of aſſault, battery, and wounding. The defen- 

verdict imply dant as to the wounding on not guilty : guoad reſiduun 

1 — en juſtifies by warrant to arreſt. The iſſue was de /n tort demeſne 3 

26  andasto that the jury found, that he aſſaulted, beat, and wound- 
ed him de ſon tort demeſne, and finds not any thing upon the iſſue 

. guilty by itſelf, but included it in the former verdict. And, 


Ser 8 . — . . . 
-d.Rayencns. Whether it were a good verdi& or not? was the queſtion, —And 


1. Wil. 43- reſolved to be good enough. 
Covap.329. 1. Term Rep. 141. Sce Hawks v. Crofton, 2, Burr. 698. 


Wood againſt Retgnold, 


Casr 15. 


Cas 17. | | 
Qs. If a con- TH caſe was now moved again: and Gawpy, PoruAM, and 
krngent uſe be CLtxcm held, that the leaſe made (whereout the uſe did ariſe) 


barred by a leaſe was good, and ſhould bind the future uſe, as a leaſe by feoffecs 
_—_— made upon good conſideration ſhall bind ce que 2 at the com- 
— r mon law. But it ſhall not deſtroy the whole future uſe, but 
{hall ſtand for the freehold, becauſe the ſeiſin is not changed. And 
Ante, 264. POPHAM ſaid, that he had conferred with divers of the other Juſtices 
2. Roll. Ab. 793. at Serjcants-Inn, who agreed in this opinion. But FENNER & con- 
Cro. jc. 168. tra; becauſe the leaſe did not diſturb the frechold : when the uſe 15 
Sud. Uſes, 126. executed, this ſhall relate to the limitation, and ſha!l bind 
3 Bac. Ab. 384. mean acts, and therefore ſhall not bind the feme as to her jointure. 


Wherefore it was adjourned. 
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Burſty, an Attorney of this Court, againſt Challenor. Carz i. 


TRESPASS of an ox taken at D. in the county of Kent, The Where an iffue 
defendant juſtifies, becauſe the land is holden of him, as of i* uf h ce 
his manor of MWolſted in the county of Suſſex ; and that the cuſtom guall be from 
there is, that every tenant ſhould pay the beſt beaſt for an heriot, the manor. 
and that the lord might ſeize it in any place, &c. The iſſue was Ante, 626. 

n the cuſtom, and a venire facias was de vicineto of the manor ; 
and found for the plaintiff : and now exception taken, Becaule it 
ought to have been awarded as well from the land holden, as from 
the manor.—Sed non allocatur; for the iſſue being upon the cuſtom, 
the venue ſhall be from the manor only: and it was thereupon 


adjudged for the plaintiff. 


Parſlow againſt Corn. Cas rg. 
Trinity Term, 42. Eliz. Roll 641. 


TRESPASS. Upon a ſpecial verdi&t it was found, that the The manner in 


queen made a leaſe for life to the plaintiff of an houſe and whe _—_ 

land in D. in the county of Salop, rendering rent to the hands of _ 13 
the bailiff of the manor, or to the receiver for the _—_ z With ,uarbe bro- 
a condition, upon non-payment of the rent within forty aye, &c. ken by a leiſee 
that it ſhould bo void: than a commiſſion under the exchequer for life of the 
ſeal was awarded to commiſſioners of the county of Middleſex, to —— = mg be 
enquire there of the payment of this rent; reciting therein the 
kale to be of an houſe cum pertinentiis, and mentions not any 
land. The jury found, that the rent was not paid by the leſſee; 
and that the queen, upon this inquiſition returned, made a new 
leaſe to the defendant, who entered. Et /i, &c. 

Harris, for the plaintiff, moved, FirxsT, That this commiſ- 
ſion to enquire of a rent referved upon the leaſe of an houſe cum 
2 is not ſufficient to enquire of this leaſe made of an 

ouſe and land, &c.—SEcoONDLY, It is found, that the leſſee did not 
pay it, and it may be that it was paid 1 aſſignees; and ſo it 
1s not preciſely found as it ought to be: for if it were paid by 
his afſignees, the eſtate is ſaved, —TnIKDLY, This inquiſition 
found in Middleſex, ard by commiſſion under the exchequer ſeal, 
is not ſufficient to find a condition broken of lands in the — 
of Salep upon a leaſe for lite, as the better opinion was in a caſe 
in Eaſter firm, 27. Eliz. Roll 127. in the common pleas, Knight v. 
Breech —PorHAM, CLENXCH, and FENNER (abſente GAWDY), Moor, 199. 
agreed for all the exceptions with the plaintiff, and principally . Co. 54- b. 
for the laſt : for it being a leaſe for life, the queen cannot be en- Ante, $51. 
titled thereto, unleſs by office found in its proper county to avoid ya . 
It, But ſuch a condition reſerved upon a leaſe for years may be a 
found by office in another county; and it is but an office to in- 
form the queen, which, in whatſoever county found, is ſufficient : Ante, 1 
and this difference was agreed by all — in the caſe of 
Sir Thomas Hennage. Whereupon it was adjudged for the plaintiff, 


Kilbourn againſt Trot. — 20. 


| RROR of x judgment in the commor pleas, in a /cire facias A variance i 
E upon bail. I be error aſſigned, Becauſe the action a — te om bo 
8 | | tween the ſcirs 


Faciar gent bal, and the record againſt the principal, is facal. 


A8 Michaelmas Term, 43. and 44. Eliz. In B. R. 


R:tzovan for 231. 188. and the bail was bound in a reconufance of 23l. 188. 
T according to thecourſe of the Court. The judgment being againit 


. principal, and he not rendering his body, a ſcire facias iſſued 
againſt the bail, ſuppoſing it to be for 231. 10s. 8d. and fo mit- 
took the ſum.— And for this variance it was held to be a maniteſt 
error, and not amendable. Wherefore it was reverſed. 

A feoffinetit ts FE JECT IONE FIRRILXE. Upon a ſpecial verdi& the caſe waz, 
uf.s, witha One Robert Stanton, ſeiſed in fee of the land in queſtion, in- 


ynov$>0, that feoffed thereof Themas Molyns and three others, to the uſe of him- 
1 ot felf for life, and after to the uſe of Richard his ſecond ſon in tail, 
2 — remainder to George his eldeſt ſon in tail, remainder to his right heirs; 
the aſſent of With a PROVISO, ** That if he paid twelvepence at any time to the 
the ſeoffees, ** ſaid Themas Molyns, and the three others, and good and ſuf-— 
the uſes ſhould 4 ficient cauſe was ſhewed unto them by the faid Robert Stanton 
A n e. the father of the abuſes by Richard the ſon, and that ſo by the 
ty; therefore if © faid Themas Molyns, and three others [reciting their names), (hall 
eng of them die, be thought convenient, that then the aforeſaid uſes ſhall ceaſe, 
performance to *© and then to be to the uſe of him and his heirs.” One of the 
28 ad four feoffees died; Robert Stanton — the twelvepence to the other 
5 three, and ſhewed cauſe of abu | 
approved by the three. He then declares ** new deed, that 
1 the faid Thomas Molyns and the other two feoffees, for good con- 
2. Roll. Ab. 262. ſideration expreſſed in the deed, ſhould ſtand ſeiſed of the faid 
Lane, 119. land, to the ꝓſe of himſelf for life, and after to new uſes, &c. 
6. Co. 33- and, Whether theſe uſes ſhould take effeft or not? was the 
— Vent. 279. queſtion. : 
ä Fixsr, Whether this be a good revocation of the firſt uſes, 
one of the feoffees being dead? 3 
SECONDLY, Admitting that they are revoked, Whether it be a 
good new limitation of the laſt uſes? f 
Ante, 26, As to the FirsT, ALL THE CovRrT reſolved, that it was 
not a good revocation; for it is but an authority which 1s 
=_ to revoke, and it is to be done by the aſſent of the 
four; and any of them being dead, the authority is deter- 
mined, and ſhall not ſurvive. And for this reaſon, as Pornan 
faid, the common law before the ſtatute of 21. Hey. 8. c. 4 
was, that-if ohe deviſed his land to four to ſell, and one of them 
dies, the ſurvivors, becauſe they have an intereſt, may ſell: but if 
he had devifed that three ſhould ſell his land, and one of them 
dies. the ſurvivors, becauſe tliey have but a mere authority, can- 


A kene Tits 8 fell. Jide 40. Edw. 3. pl. 16. 2. Elia. Dyer, 177. 189. 21). 
— = they held, tliat this ſecond indenture is not a ſufficient limitation 


purſee the ori- of the new uſes, and raifing of them: for although the confide- 
ginal power. ration therein be ſufficient, viz. blood and affection, yet hedoth 
Dyer, 96. a. not covenant to-taiſe them out of his own poſſefhon ; but that 
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ſeiſed; and he hath not any feoffees, and therefore no uſe can ariſe 
And although it were ſaid, that it ſhall be expounded as a will, 
According to the intent of the parties, foraſmuch as he hath noh, 
feoffees, that he himſelf thall be ſeiſed, &c. it ſhall not be ſo in 
conſtruckion of deeds; and fo*there did not any uſes ariſe, 
therefore the leſſor of the plaintiff hath not any title. Where. 
upon it was adjudged for the defendant. 
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by Richard his fon, which was 


SECONDLY, Admitting that the firſt uſes are well revoked; yet 


3. Vent. 198, his feoffees ſhall be ſeiſed, &c. and none other but them ſhall ſtand 


Michaelmas Term, "op 


43. and 44. Eliz. In the Common Pleas, 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, E/. 
Juſtices. 


George Kingſmil, E/. 

Peter Warberton, E/q. 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Nut. Solicitor General. 


Purſand againſt Whytier. Chen 1. 


DETINUE for an obligation of 200l. The defendant pleads, Theuncertainty 
that the obligor and obligee delivered it unto him / certis of a plea that 
emditionibus cuſtodiend. and he knows not whether they be per- res, 1 
formed, and prays garniſhment, &c. The plaintiff traverſes, that , e 7 
it was not delivered ſub certis conditionibus, &c. ; and they were bas is 
thereupon at iſſue ; and found for the plaintiff. - It was moved in belped by te 
arreſt of judgment, that the trial was ill, for the iſſue i certis ccudi- ſtatutes. 
timibus is uncertain; as alſo, becauſe there was not garniſhment 

before the trial of the iſſue.—Sed non allocantur ; for as to the iſſue, 

it is helped by the ſtatute of jeofails. Wherefore rule was given 


that judgment ſhould be entered for the plaintiff, 


Robins againſt Franks. Chen's. 
Trinity Term, 43. Eliz. Roll 2061. 

ACT ION for theſe words : Thou art a rogue, and a thief.” words adtion- 

After verdi& it was moved in arreſt of judgment, that an ac- able. ' 
tion lies not for theſe words, for they are too general. - But THE 
Covar held, that for the word ' thief” it is maintainable, unleſs A 
it be coupled with other words, which prove it to be no felony in- 
tended, Wherefore it was adjudged for the plaintiff. 


Garford and his Wife againſt Clerk and his Wife. 


ACT ION; for that the defendant's wife fpake of the wife of the In an ation for 
plaintiff qu dam falſa et ſcandaloſa verba, quorum tenor ſequitur defamation, it 

 hec verba, Thou art an arrant whore, nd an old worm-eaten — woe 
jade, and one of thy fides hath been eaten out with the pox.” x — — 5 
The defendants pleaded not guilty ; and found againſt them. And fpokethg words, 
it was moved in arreſt: of judgment, that the words ſhould not 1. Keb. 274. 
maintain an action; and that the declaration was not good, be- 3. Lev. 338. 
cauſe it is not an expreſs allegation that ſhe ſpake the ſame words. + Bae. Ab. 312. 
And for this . THE WHOLE Cour held the declaration to 

be ill; for ſomething might be omitted in the guorum tenor, &c. 

which was within the words, which would cauſe the words not to 

be actionable; and although it be an uſual courſe to plead a deed 


or record exjus tenor, Wc, that is becauſe the deed or record might gee 2, Tyr, Rep, 
be yjexed whether it agrees with the recital, Whereforethe judg- 473. 

ment was ſtayed. But as to the words themſelyes, uE Count 

held them to be actionable. | | ; 
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Riddleſden 
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ca 4 Riddleſden againſt Cicely Wogan, alias dict. Cicely, lie 
Wife of John Inglebert. 


- Trinity Term, 43. Eliz. Roll 145. 
A marriage DEBT upon an obligation. The defendant pleaded, that at the 
when a former time of the making of the bond ſhe was wife to John Ingleber, 
eee who as yet in plend witd cxiſtit; et ſic non eff fuclum, &c. The 
— os plaintiff thews, how that after this bond made there was a ſuit in 
ſpiritual as the the ſpiritual court concerning the marriage between the ſaid Inpl- 
common law ; bert and the defendant ; and for that he had another wife alive at 
1 are 20 the time of the eſpouſals with the defendant, the defendant's mar- 
wite & fas, Tiage was by ſentence adjudged void and to be null ; and avers the 
| life of the firſt wife at the time of the ſecond marriage with the de- 
2 om. 349 fendant. And it was hereupon demurred : and adjudged for the 
Sts. 121. Plaintiff ; for this divorce is but declaratory, becauſe the marriage 
J. Bac, Ab. 304. Was merely void, and therefore there needed not any ſuch ſenteuce 
| ot divorce; for it was void ab z1itis, and ſhe always ſole. Where- 
fore it was adjudged for the plaintiff. I 


o 


Car $- Barnes againſt Greenwel. 
< Trinity Term, 43. Eliz. Roll 1447. 
An award muſt DEBT upon an obligation, conditioned to ſtand to the award of 
be finat; but if certain perſons of all ſuits, quarrels, and controverties, ſtirred 
2323 — and depending, until the day of the date of the bond (which was 
the day before 4th September 42. Eliz.), fo as the award be made of the premiſes 
that on which before ſuch a day. The defendant pleaded, quad nullum fecit arhi- 
the ſubmiſſion frium, c. The plaintiff ſhews, that they made an award of all 
is dated, it (Mall matters until the third day of September. And hercupon iſſue was 
ON RO joined, that no ſuch award, &c. and found for the plaintiff. + And 
y new # : : > _ 

controverſy it Was now moved in arreft of judgment, that this arhitrameut 
role in the Was void, becauſe they had not purſued their authority, which was 
nan time. to make an end of all matters until the fourth day of September; 
N 34%: and they made their award only of matters until the third day 0! 

OY September ; and there is not any averment taken that theſe wers 
CW 245* all the matters nding at the time of the obligation made— 
Mar. Arb, 186. But THE Cover held it to be well enough; for n 8 
Hob. 190. 799. cannot be, unleſs they had been in ſuit befor the fourth day; 
Cro. Car. 216. it cannot be ſaid to be begun and depending all upon the ſame day; 
- Ero. Jac. 353. and it ſhall not be intended that there: were any other matters de- 
2” eg. pending, unlefs they had been ſhewn. But if arbitrators award or 
. Co. 98. a, one thing, and ſay that they will not meddle with the reſt, all» 
6. Mod. 23z- void, becauſe they have not purſued their authority. M hereſote 

it was adjudged for the plaintiff. 5 


c Godfrey againſt Woodward and Woodward, Executors 


Pleading. DEBT upon an obligation of 1091. One of the defendants wi 
1. Wood's Con. outlawed. The other pleaded, that he who was ontlawed Wi 
132, made executor, and ſolely proved the will, and adminiſtered ; nd 
that the defendant,-as ſervant to him, took divers of the teſtatol! 
goods by his delivery, and by his appointment bad ſold them 
ABSQUE noc that he adminiſtered as executor, or in any 0 : 
mannter.—lt was thereupon demurred: and adjudged to be — 


— » * . * % 
. þ4 "TY * k * ++ 
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plea, becauſe he doth not ſay that he refuſed before the ordinary, Conrory 


nor confeſſeth any adminiſtration ; for that which he confeſſeth is „ e 

not any adminiſtration, and ſo no anſwer to the plaintiff, Where- en» 

fore it was adjudged for the plaintiff. 6 
Clerk againſt Palady. can . 


Trinity Term, 40. Eliz. Roll 544. | 
A SSUMPSIT. In conſideration that he would permit the de- M will 


fendant to enjoy ſuch land for a year, the defendant aſſumed not be for rent. 
to give ten pounds unto him for that year: and alledgeth in fact, te, 242. 786. 
that the defendant enjoyed it by his permiſſion, &c. After verdict Vide 1. Com. 
it was moved in arreſt of judgment, that the action lay not, becauſe Pit. 144. 
it is not ſhewn what right or title he had to the land to licenſe the * Bate AD. 25 
defendant to enjoy it, otherwiſe there is not any conſideration or 
cauſe of ation. —And for this cauſe THE COURT held it to be ill; 
3s alſo, for that if it had been ſufficiently alledged, then it had 
been a demiſe and an action of debt, and not an l had then 
lin upon it. Wherefore the judgment was ſtayed. | 


Harvey againſt Newlyn. 
| Trinity Term, 43. Eliz. Roll 1842. 


ACT ION upon the caſe. Whereas Sir James Allington was The vendee of 
ſeiſed in fee of the manor of Millourn, and of another manor, a manor may 
and granted to the plaintiff by deed to be his bailiff of the ſaid charge any 
manor for his life, and that the defendant had diſturbed him in the — —_ _— | 
fad office, viz. in his collecting of rents, vz. of the rents of J. without fee 
and D. &c. The defendant confeſſeth the ſeiſin of Sir James Al- therein by the 
lagten, and his grant to the plaintiff ; but that afterwards he ſold dender. 

the ſaid manor to 75 S. who appointed the defendant to be bailiff 

there, whereupon he collected the rents, &c. It was thereupon 
demurred.— And ALL THE COURT were of opinion, that the pur- 

chaſer of the manors might diſcharge the plaintiff and revoke that 

grant, although it were tor life ; becauſe he ſheweth not that there ' 
was any fee granted for the execution thereof, nor that he had 

any other profits by exerciſing of it; for without profit it is but 

an office of trouble, and then the plaintiff hath not any cauſe to, 

complain when he hath not apy loſs ; but if he were to have had Ante, 435. 6. 
a fee, or other profit in certain for executing thereof, it had been 

otherwiſe. - Wherefore it was adjudged for the defendant, | 


Gibſon againſt Brook, Executor of Brook. 
Trinity Term, 43. Eliz. Rell 1822. 


EBT. Upon demurrer the caſe was, Gib/on had a judgment If a ſcive forias 

- againſt Brook as executor, to recover 60l. de bonts teſtatoris, and beilived ona 4 
bl. for damages de bonis teflatoris, /i, Ec. Et ſi non de bonis propriis. — wand 
Whereupon a fieri facias was awarded, and the ſheriff returned uulla and we fer 

b bona, - And afterwards upon a !:/fatum that the executor had return ſeire Nai, 
allets in Londen the day of the writ purchaſed, which he had fince the executor 
Vaſted, a ſpecial fieri facias was awarded to the ſheriff of London to u appear and 
Mqure thereof; who returned-an inquiſition, whereby it was — ogy 
found that he had 5ffer; , quifition of d 

3 upon the day of the writ purchaſed, and e. 


the had waſted them; whereupon a ſcire facias was awarded Polit. $86. 
| | A, $30 * 
Oven, 132. Cro. Car. 319. 327. Jones, 48. Noy, 7. Strange, 449. 1. Com. Dig. 256, Cowp. 293. 


L Tum Rep. 463. 
| | L IIa. againſt 9 


Casr . 


Casx 5. 
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againſt the exccutor, quare executionem hubere non debet de hani, pro- 
priis 7 The defendant qroad the bl. for the damages 
confeſſed the plaintiff ought to have execution; and quoad the 69], 
quod plene adminiſtradit before the day of the firſt writ purchaſed, « 
quod non couvertit bona, &c. ad uſum ſuum proprium.—And it was 
hcreupon demurred : and reſolved, that this return and inquifition 
taken by the ſheriff ſhall not conelude him, but that he may well 
traverſe it; for otherwife he thould be without remedy : for he 
cannot have an action upon the caſe againſt the ſheriff, tor he only 
returned that which was found by the jury: and an attaint lieth 
not, becauſe it is but an inqueſt of office, and he is brought in by 
a ſcire facias to anſwer, and other anſwer he cannot have. ; 
As to the doubleneſs of the plea, whereto exception was taken, it 
was held to be fingle enough; for there are two matters objected unto 
him, both which he ought to anſwer ; and the plaintiff hath elec- 
tion to take iſſue upon any of them. Wherefore it was adjudged 
tor the defendant. | | 
Nork, That the cafe of Jaftney v. II hitmore, in 33. Eliz. B. R. 
was cited to be adjudged accordingly. 


ea 10, ' Johnſon againſt Burton and Shut, 
| ; Trinity Term, 43. Elia. Roll 1031. 
A juſtification RESPASS of battery in ſuch a parith and ward in Landi 
-e er The defendant juſtifies in the county of Cambridge, and ar- 
adthorĩty of the Rn 4 . 
ſheriff muſt tra- reſting him there by warrant from the fſheriff there, and traverſeth 
verſe the county. the battery in the pariſh and ward in the county mentioned. And 
Ante, 242. for this cauſe it was demurred: and adjudged for the plaintiff, that 
4. Co. 14. b. the traverſe was ill to traverſe the place; but he ought to have ta- 


5· Com. Dig. 119. verſed the county. 


Casr 11. Auſten ao9/aft Willward and Two Others. 
Hilary Term, 43. Eliz. Roll 1694. 

fo treſpaſs RESPASS of battery. Two of the defendants plead ſon of- 
> cnn — fault demeſne. "The third pleaded not guilty. Both iſtues were 
guilty, and the found for the plaintiff, and ſeveral damages found againſt them, 
ether juſtifies, who pleaded ſeverally. And ruled to be Ti for it is one joint and 
and damages are entire offence by the plaintiff's action; and when all are found 
l _ Equally guilty, the damages ought to have been entire. But it in 

4 4 treſpaſs againſt divers the one be found guilty in E= and the 
ay Jac. +4 others in all, there the damages ſhall be feveral. 2. Hen. 4. pl. 1 


384. Cro. Car, 55. 243. Carth. 20. 1. Roll. Rep. 31. Hob. 66. Str. 422. 920. 5. Burr, 2791. Dougl. 37 


0 by 


tu. | Monnop again Thomas. 
1 E after Term, 43. Elix. Roll 8 37. 

Whether certain SF COND deliverance upon a diſtreſs taken for an amercement 
perſonswhowere . . HFS . d H. wete 
atfeefors in aleet in a lect, The parties were at iſſue, whether C. and i. ; 
Mall be tried by afferratores curiæ prædictæ, and tried per pais. And for n : 
the record, and exception taken; for it was ſaid that it ought to have been tried f 
3 coun the record. And of that opinion was THE Cour T upon the fir! 


EG motion, becauſe a lect is a court of record (a). Vid 27. Hun, 8 
4. Com. Dig. 176. 66 Tria! ”, 11 * 
ro. Car. 275. 4 , a Moor, 8 
W. Jones, 0 f. Kitch. 51. Strange, 847. Fitzg. 109. 1. Bar. K. B. 214. Sed vide ante, 241. Mon? 
Kiten. 43. 2. Bl. Com. 78. 2. Bac. Ab. 519. e. Com, Dig. 176. (a) If the fine has hem eſe 
ed and paid, no 6q111674r1- will lis to remeve the recerd. 3. Term Rep. 164. Scd vids 1. Saunds 135 


* . 358. 
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Taylor agaiaſt How. Cavr 13. 

ACTION for theſe words: He,“ 1XNUENDO the plaintiff, © is In a declaration 
« not worthy the office of a conſtable ; for he and his com- _ eee 4h 

« pany, the laſt time he was conſtable, ſtole five of my ſwine and — 3 

« ext hem. After verdict for the plaintiff, it was moved by gs were ſpo- 

VELVERTON that the declaration was not ſufficient ; for the words, ken in 

« he is not worthy, &c.“ may be ſpoken of any other, and the in- & adi adio 

mend» will not help it; alſo he doth not ſay that he ſpake the words A 436. 

in præſentid et auditu aliorum, and if it were otherwile it is not any * 

flander.—But ALL THE Cour held, that the action well lay, for _ — th 

« hig et ile make a demonſtration what perſon he intended; ank“ 7 

it is alſo alledged, that he ſpake de querente thoſe words, &c. 

The words alſo 9 palam et prblict promulgavit imply, quid ſrt 

in preſentid et auditu, &c.; for it is not palam, unleſs it be in 

—.— et auditu aliarum. Wherefore it was adjudged for the 

plaintiff, 


Johnſon azainft Barley. Car 14, 


(GRANTEE for life of a rent takes a leaſe for five years of the Diſtreſs for rent, 
land ; the five years expire: the queſtion was, Whether the 
grantee might afterwards diſtrain for the arrearages incurred during 


the five years ?—And ALL THE Cour held that he could not, 


CA 18. 


Sir Hugh Portman agaia/t Sir Gervaſe Clifton. 


I. was held by THE WHOLE Cour, that upon a warranty againſt © Dedi” implies 
feoffor and his heirs, or J. S. and his heirs, or the grandfather 2 general war- 
or great-grandfather of the feoffor and his heirs, no warrantia pg $64. 


charte lies, unleſs that dedi be within the decd, which implies a, 18 
general warranty. 4 118. 
4+ Co. 80, Co, Lit, 384. 2. 


Goodman againff Fountain. 
Hilary Term, 43. Eliz. Rell 270g. 
SSUMPSIT. Whereas on 2. July, 42. Eliz. in conſideration of a, award that 
6d. given by the one to the other, they aſſumed, &c. to ſtand 4 « ſupra g. 
to the award of J. S. for all matters and controverſies depending * all centre- 
between them, ſo as the award be made before the laſt day of Sep- — om 
tember following: and alledges in fact, that J. S. 2oth September, — 3 * 
42. Eliz, made an award de et ſupra præmiſſis, viz, that all actions not reitrain 
and controverſies betwixt them ſhould ceaſe, and the one ſhould tem to the tics 
Pay to the other 40s. &c. Upon no aſſump/it pleaded, and ſound wn ſybmiſ- 
for the plaintiff, it was moved in arreſt of judgment, that this ar- Ante. 2%. 
bitration was void, becauſe the award is made of more than was 858. N 
ſebmitted; for nothing was ſubmitted but the actions and contra- 1. ell Aba 38. 
verſies depending at the day of the /ubmiſſian, and they have made an 8. Co. 97, 
award for controverſies depending at the day of the award, which 10. Co. 132, 
is long time after. But without argument (ab/ente AVDERSON) Ce. Jac. n00e 
it was reſolved to be good; becauſe it is de ct ſupra 22 which Re, 
vere the things whereof the ſubmiſſion was : and although the 2 Mod, 292, 
award ſeemeth to extend to more than the ſubmiſſipn, yet the 2. Ld. Ray. 963. 
words de ct ſupra premiſſis reſtrain. it to the thing ſubmitted. 1. Salk. 70, 
Wherefore it was adjudged for the plaintiff, 3. Levinz, 188. RS 
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Cut 17, 


A bail bond 
muſt be made 


to the ſheriff by 


bis name of office, 
and for appear- 
ance at the day ; 


but one ſurety 


is ſufficient, tho 


he has nothing 
in che county. 
Ante, 460. 624. 
672. 808. 852, 


4 Bac. Ab. 463. 
ting. And therefore it hath been adjudged, that if he takes but 


; Ear 18. 


— 


A ſtranger may 


receive a deed 


is a coatirma- 
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Cotton againſt Wale. 

| Hilary Term, 38. Elix. Roll 1603. | 
EBT upon an obligation of 4ol. made unto the plaintiff, ſhe. 
riff of the county of Cambridge, for the appearance of a ſtranger 
arreſted upon a _ out of the common pleas. The defendant 
pleaded the 23. Hen. 6. c. 10. and that he had not ſufficient within 
the ſame county, and therefore the bond was void.—lt was there- 
upon demurred : and after argument the obligation was adjudged to 
be good enough ; for at the common law the ſheriff was not com- 
llable to take bail of any: and the ſtatute compels him to let to 
il, ſo as ſureties ſufficient within the ſame county be tendered 
him : but that is for his own 4? that he may- have the 
body of the priſoner at the day, otherwiſe he is amerceable, and he 
by this means may have recompence againſt the ſureties ; ſo the 
ſufficiency of the ſureties is —_ for his benefit, which he may 
waive, if he pleaſe, and may take what other ſurety he thinks fit- 


one ſurety, it is well enough, and that is the benefit of the party 
arreſted ; and therefore it 1s not reaſon that the obligation ſhould 
be void for this cauſe: and the ſtatute is, that any obligation 
taken in any other form than is there preſcribed, ſhall be void for 
this cauſe, And within the ſtatute are three forms to be obſerved: 


Firſt, That it ſhall be made to the ſheriff himſelf ; 
3 That it ſhall be made unto him by the name of his 
Omce; F 

Thirdly, That it ſhall be only for appearance at the day. 

But here the ſufhciency of the ſurety is matter, and not form; 
for defect whereof the ſtatute wills not that the obligation ſhould 


be void. Wherefore it was 3 for the plaintiff. Jide ante 
Clyſton v. Web, and Blackbourn v. Michelbourn, page 852. 


Cooper again Gooderich. 
> Trinity Term, 40. Eliz. Roll 1259. 


receive it, might receive the deed to their uſe ?—And i 
by ALL THE Cour that he might, and that this ſealing of the 


. Wood's Con. counterpart was a ſufficient agreement, and as well as if they 


223» ; 


made a letter of attorney ; and if they had not ſealed the counter- 
part, but had brought an action upon it, that had made the grant 
perfect. Wherefore it was adjudged for the defendant. 


Lewes 


B. | Michaelmas Term, 43. and 44. Eliz, In C. B. 863 


Lewes againft Ridge. Cart Ig, 


Trinity Term, 43. Eliz. Rell 3401, | 


tiff, ſhe. OVENANT. The defendant, being ſeiſed of land in fee, let it Ane ſhall 
ſtranger C for life, remainder for life, rendering rent. He afterwards ac - 10 — vg 
efendant knowledged a ſtatute ; and after that by indenture bargained and — — 8 
t within fold the reverſion; and covenanted with the bargainee, his heirs, nant before his 
s there. and aſſigns, that it ſhould be diſcharged within two years of all owa time. 
adged to ſtatutes, charges, and incumbrances, excepting tac eſtates for lite. 3. Leon. 31 
ot com- The ſtatute is extended, and thereupon this reverfion and rent 2. Vent. 278. 
to let to was extended. The bargainee grants this reverſion to the plaintiff, . A. Rep. 80, 
endered who, for not diſcharging of this ſtatute, brings covenant. And 8 
ave the all this matter being diſcloſed by the count, it was thereupon de- e x, 183, 
and he murred. The queſtion principally moved was, Whether the plain- 

ſo the tiff, as aſſignee, thall have benefir of this covenant made to the bar- 
be may gaince by the common law, or by the 32. Hen. 8. c. 34. ?—But be- 
"ks ft. cauſe the covenant was broken before the plaintiff's purchaſe, the 
es but land being then in extent, and ſo a thing in action, which eonld 
- party not be transferred over, it was adjudged for the defendant that the 
ound WI z&ion was not maintainable againſt him. 
19 f0 And here THE CourT held clearly, that the 32: Hen. 8, c. 34. The $2. hs. & 
ef doth not extend to covenants upon eſtates in fee or in tail, but eee 


only upon leaſes made for life or for years, and therefore this al- in fe or in tall. 
— was out of the ſtatute. But for the other matter principally — * ae 


of his it was adjudged ut /upra, 1.Bac. Ab. 538. 
1. Wood's Con. 380. 3- Term Rep. 396+ 


| Brome againſt Carr. Car 20, 

orm; 

nould Hilary Term, 42. Eliz. Roll 621, 

e ante FJECTIONE FIRMA upon a leaſe of one Thimbletherp, Upon In gefment, « 

not guilty pleaded, a ſpecial verdi& was found, that it was co- © 4 a releale 

venanted by indenture, that a fine ſhould be levied of ſuch land to MY we Even a 
the uſe of Thimblethorp, upon condition that if he paid not ſuch a PE 
ſum upon ſuch a day, it ſhould be to the uſe of Chetham and 2 Pa: 
his heirs. The fine was levied, and before the day of payment pougl. 174 5944 
Chetham releaſed to Thimb/cthorp all his right in the land and all 

fen- demands: but they found that the releaſe itſelf was not ſhewn un- 

ege, to them, but a copy thereof: and, Whether the finding of this re- 

ure. leaſe by the jury in this manner (it not being ſhewn unto them) 

Itor were good, or not? was the principal queſtion, —And ALL THE 

heir Covar held, that this releaſe might well be found in this manner 

ion to defend a poſſeſſion, as tenant in dower may plead a releaſe to her 

* baron without ſhewing it; and the jury in aſſiſe may ſind a condi- 

eld tion for the avoiding of a freehold without deed. | 

the A SECOND QUESTION was, Whether this releaſe by Chetham 

1ad before the condition broken be ſufficient ta diſcharge the future uſe 

wi lv Cheibam ? Quære 7. Hen, 5. Pl. 5. 
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864 Michaelmas Term, 43. and 44. Eliz. In C. B. 


Cat 21, More and Baker againſt Morecomb. 
ä Trinity Term, 43. Elix. Roll 1159. 
Debt lies upon DEBT upon an obligation, conditioned to deliver to the plaintiff 
2 _ before ſuch a Feaſt ſuch a ſhip, and all the tackling thereto, or 
jones Earn in default thereof to pay at the ſame Feaſt ſuch a ſum as John Norris 
a particular day, and J. S. ſhall value them to be worth. The defendant pleaded, that 
er io pay /o much before the ſaid Feaſt the ſaid 5 Norris and F. S. did not make any 
Ve them a: valuation of them. —It was thereupon demurred: and reſolved by 
2 ALL THE COURT for the plaintiff ; for although he hath election 
Valuation was to do the one or the other, yet the condition being for his benefit, 
previouiſly made. he ought to provide that the value ſhould be aſſeſſed, otherwiſe 
Ante, 398. 716. he is to deliver the goods themſelves ; for if one be obliged to 
Moor, 645, make ſuch an aſſurance of ſuch land as the counſel of the obligee 
1. Leon. 229. before ſuch a day ſhall adviſe, or to pay there and then 100. if the 
1. Roll. Ab. 4:0. counſel deviſe not any aſſurance, he ought to pay the 100l. for it 
3 ; being to his advantage when it is performed, he ought to provide 
>. Vern, 888. that he performs the one.— And WALMSLEY faid, If one he 
3. Mod. 263. Obliged to pay 20l. before the firſt day of May, or to marry 4. b. 
2. Mod. 200. before the firſt day of Auguſt next enſuing, if he doth not pay the 
4 _ 23+ 20l. before the firſt day of May, and A. S. dies before the firſt day 
Brown's P C. of Auguſt, ſo as the condition is become impoſſible by the act of 
87. 60. God 1n this part, yet the obligation 1s forfeited, becauſe he hath 
7. Peer. Will. undertaken to — the one of them; and it was his folly that 


—_ _ he did not perform it when it was in his power and election to 
Douzl. un have done it. Wherefore, &c.— And afterwards it was adjudged 


for the plaintiff, Ide Lamb v. Brownwent, ante, 710. 


Kant gd. 


Mlchuina Tem, . f, Un. Ral nt. 


dae ahn CHART. In out n ben 


Op2tation of a of 404 4 conceſh tantum. Ihe defendant demanded er of th 


ſpecial wann. geed; and itappears that in thedeed there is alſo a /þecial warrant 

Ante, 861. Againſt the feoffor and his heirs, and againſt the heirs and aſſigns 

Puts no Of the father of the feoffor. It was demurred upon the count. 

(1) Co. Lit, The queſtion was, Whether the ſpecial warranty ſhall controul 

384. a. the generality and expound it, or not — And it was reſolved that 
it ſhould not? Wherefore it was adjudged for the plaintiff. 


See 4. Ann, c. 16. f. 21. 


0 


Citt 1, 


Michaelmas Term, 43. & 44. Eliz.—In the Exchequer Chamber, 


Car 1. John Morgan Wolf againſt Stepney. 
3 Hilary Term, 42. Elix. Roll 693, _ 
A writ was ERROR of a judgment in an action upon the caſe for wes 
againſt Fobn The error aſſigned was, Becauſe the action was broug 


Me: gas Nef; 75 / — , uad recupertt 
af 33 3 againſt John Morgan I elt, and the judgment was, 4 pe 


oo recuperet werſus prædiclum Mos GAXUM ; and it was amended, Ante, 400. 497: Hob, 327» 
ent, 217. Moor, 301. 67. Hutt. 41. Brownl, 56; < Ray, 39, Comb. 64+ Cro, Car. 594% 
Cro. Jas. 632, 3 | | | 

4 vu 


plaintiff 
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ly that 
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that 


reſolved it to be well enough; for it is his name whereby he 1s 12. Mod. 384. 


Michaelmas Term, 43. and 44. Eliz, In C. S. 


Worry 


verſes prædictum Morganum ; whereas that was neither his 
chriſtian nor ſurname ; tor Johannes Morgan is his chriſtian name, - _ 
and Half is his furname.—But ALL THE — except A yr 
PERSON and WALMSLEY {who held it to be error for this cauſe), 4. Mod. 377. 


known, and parcel of his furname, or his entire ſurname ; and 7 7 103% 
Jeff is but an addition; and therefore good enough, and Judg- Cop. — 
ment well given. And if it were not good, it is clear that its © 
amendable : for it is but the fault of the clerk, which is amendable 
the common law, or at leaſtwiſe by the 8. Hen. 6. c. 12. (a]. 
And to that purpoſe precedents were ſhewn, where in point of 
judgment there had been the like amendments, viz. Hill. 39. Elix. 
Rall 103. Ognel v. Joyner ; where the judgment was, quod Hlen- 
ricus Joyner recuperet 101. aſſeſſed per juratores, et 5. eidem Henrico 
Skinner de increments: ſo his ſurname miſtaken, and it was amended 
by order, Alſo Mich. 33. & 34. Eliz. Roll 236. Thomas IF ide 
v. John IVheeler , the judgment was, quid prædictus The. recuperct 
verſus prædictum Thomam, where it thould have been 7ohannem, 
and it was amended. And Mich. 32. & 33. Eliz. Roll 2140. 
Maſſy v. Read Stafford. Wherefore, upon theſe and other prece- 
dents ſhewn, it was awarded to be amended ; and the judgment 


was affirmed. 
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(a) See 16. & 17. Car. 2. c. 18, 


Price agaiaſt Jenkings. 


ACTION for words. And declares, that the defendant ſpake Slander ſpoken 
theſe words in H*/þ (reciting them particularly), Sri ing in a langue 


hec Anglicana verba, Thou haſt murdered thy wife.“ After — 


fd, and Jen for the plaintiff error Was brought and j, zag gin: 


foul hy, Tt tl tered lathe wen er et l 
nth company of ibn, d of fch who undef the 446 


ſity; tit dach im de wee Glen i reſt, gat 
A quanplorowrum hb aun dine re, Ant I 1 N 


Was brought in the county of Manmonth, which was once parcel Hob, 126, 
of Wales, but was now an Engliſb county.—And ALL THE Jus- 
Tiers and Barons held, that for this cauſe it was erroneous : 
for it ſhall not be intended that any there underſtood the ſaid 
tongue, unleſs it had been ſhewn ; and then it was not any ſlander, 
no more than if one ſpake ſlanderous words in French or Italian. 
an action lies not, unleſs it be averred that ſome there preſent 
underſtood thoſe languages; as it was held in the caſe of Johns c. 
Daux (a). But becauſe the damages were found to gol. and if the 
plaintiff ſhould begin de novo, he might not have peradventure fo 
great damages, they moved him to accept of 10]. and to make an 
end without further proceedings : and ſo it was done, and no judg- 


ment entered, 


Carr 2. 


(a) Ante, 446. 
Gramvel againſt Rhobotham. Cart 4. 


ACTION SUR TROVER of divers goods, &e, The defen- A declaration in 
* dant pleaded not guilty. After verdict, and judgment for the trover moſt 
plaintiff, error was thereof brought. The F1RsT ERROR aſſigned ſpecify-the 


Was, Becauſe he declares inter alia de uno quater grani, ANGLICE, dan en ane 


the verdict finds that the deſendant converted them to his own uſe, it is not good, tho“ tantamaust to 
3. Ante, 854. 4. Co. 53. F. Co. 34 Yclv. 186, Cro. Jac, 185. 1 unb, 283. Wall, 23. 
ge, 1197, Ld, Raym. 191. 1. Com. Dig. 333+ 
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Goods delivered 


865 Michaelmas Term, 43. and 44. Eliz. In c. 8. 


Gnanvet Aſilne-corn, where it ought to have been guarterium ; for quater is 
=_ — not any word. —SFECONDLY, He alledgeth, that he was poſſeſſed PP 
und parcella piſcium, AXGLICE, lings, and it is not alledged what par- 

cel. And for theſecauſes it was held to be ill; and damages being en- 

tirely given, reverſable in all.ä— TIR DL, Becauſe the iflue being 

not guilty, the jury did not find that he was guilty, but quid detine,, 

and converted them to his uſe, which tantamount, —But becauſe it is 

not found according to the iſſue, it was held to be ill. But it was 

conceived by ſome of the Juſtices, that it was amendable, ifit might 

appear by the examination of the clerk of aſſiſe, that the ver- 

dict was found generally for the plaintiff. But they would adviſe. 


Comb againſ? Carew and Day. 
Trinity Term, 42. Eliz. Roll $06, 


Two iſſues may "PRESPASS of battery. One of the defendants pleaded not 
eee eee 4 © guilty: the other juſtified. "The iſſue againſt him was de ſor 
the jury may ort demeſue, and one venire facias was awarded to try theſe iſſue, 
aff:{s damages It was found for the plaintiff, and judgment - accordingly ; and 
ad cofi; beyond error thereof brought. | 


the ſum laid 3 ® ; . . 
n the cbriſ- THE FizxsT E&ROR aſſigned was, Becauſe but one venire facias was 


tian name of a awarded to try theſe two iſſues.— Sed non allocatur ; for it is uſual, &c. 
juror be miſ. SEcONDLY, Becauſe the plaintiff declared to his damage of gol. 


— my corey and the damages aſſeſſed by 2 were 351. and the coſts in- 
868. creaſed by the Court were 6l. ſo the plaintiff had judgment to 
z. Bac. Abr 236. recover 411. which is more than whereof he declares.— Sed non alls- 
catur: for the damages found by the jury being leſs than he counts, 
(«) 10. Co. 113. although the coſts amount to more, it is not material (a). | 
2 THIRDLY, Becauſe a juror was returned in the venire facias and 
Cro. Jac. 69. „ 1. 5 — a 
Stra. 505.650, Aiſtringas, John Weficet , and in the nomma juratorum, who were 
ſworn at the /i prius, he was named Philip Heficot ; fo another 
perſon then was returned upon the vc facias and this error 
was aſſigned ore tenus. And it was held to be a manifeſt error; and 
that it is not examinable, whether he were one and the ſame per- 
ſon or not, there being a miſpriſion in the chriſtian name (5). 
Wherefore it was reverſed. FE 
(6) By 21. Jac. 1. c. 13. no judgment ſhall he ſtayed, for that any juror who tried de 
iſſue is miſ-named on the return of the venire facra;, &c.—See 1. Com. Dig. 323 


Carr 4+ 


Carr 5, ; Wright againſt Wright. 
A viſne may JECTIONE FIRMA of a leaſe made at Abingdon of an 
gone from 2 houſe in burgo de Abingdon, The defendant pleaded not 


2 guilty, and a wenire facias was awarded de vicineto de burgo de Abing- 
1.4. 16% don, and thereupon a trial had, and judgment for the plaintiff; 
5” owe 265. and the error aſſigned, Becauſe the venire facias ought to have been 
1. Stra. 313- de Abingdin.—Scd non allocatur; for it ſhall be intended to be all one. 


Wherefore the judgment was affirmed. Ante, 200. 


Cel 6, Bateman againſt Elman. 
Trinity Term, 39. Elix. Roll 416. 


ETINET. And counts, that he 16th February, 36. Elix. delivered 
—— to the deſendant divers parcels of plate, viz. a baſon and ew, 


pony ig a ſilver bowl, and divers other parcels, to be reſtored upon the 


pe recovered by derinue, though the venire facias is in delt; but if the jury do not find the goods to * 


-» 


Michaelmas Term, 43. and 44. Eliz. In C. S. 807 


ater i 6 
led 4 defendant pleads, ** non detinet. The jury find a ſpecial verdict, that We 
it par- the plaintiff was poſſeſſed 16th February, 36. Eliz. and by indenture os 
ig en- betwixt him and the defendant, bargained and ſold to the defen- 
being dant divers parcels of plate, modo et farmd prout in the indenture, 
etinet, cujus tenor ſequitur in hec verba; and found it verbatim, wherein the 
ſe it is baſon and ewer, the ſilver bowl, and all the parcels expreſſed in the .. Salk. 113.223. 
It was declaration are mentioned, upon condition, that if he paid ſuch 5 * 
might a ſum upon the 17th May following, the bargain and fale 
e ver- ſhould be void. They found payment of the money at the day ; 
dviſe. but that there was then a memorandum indorſed upon the inden- 
ture, by the aſſent of them both, that if the plaintiff paid ſuch a 
ſum the 1ſt June, 36. Eliz. that he ſhould have them again: but 
the payment of the ſum upon the 1ſt June, 36. Eliz. was not found. 
not And they found that the defendant had the goods. Et / /upra, &c. 
5 - The F1RST ERROR aſſigned was, That the venire facias was in 
my placito debiti. —Sed non allocatur: for ſo is the uſual courſe to enter 
| warrants of attorney, or eſſoins upon this writ in placito debiti; 
1 which proves it to be all one. | 
J, &c. Askcoxp ERROR aſſigned was upon the matter in law, Becauſe Bull. N. P. 3. 
f 4ol. here is not any delivery by bailment, but by bargain and fale. | 
bs bo. hut it was held to be well enough; for the condition being per- 
rn formed, he ought to have them again, and then detaining is a fort. 
alls A THIRD ERROR was, Becauſe the jury did not find the parcels 
unts, in the declaration to be the fame with the indenture, but only 
| that he ſold divers parcels ; which, although they be all one in 
and name, may notwithſtanding be ſeveral; and intendment will not 
were help ĩt.— And of that opinion was ALL THE CouRT. Wherefore 
other the judgment for this cauſe was reverſed. 
error 
; - Savil againſt Roads. Ca52 7 
e (6). DEBT upon an obligation in London, againſt John Savil of Mit-uid. 
Wakefield, in comitatu præ dicto, conditioned for the payment of 
ried he col. at J/akefield. The defendant pleaded payment of the 1001. 
Jo at Wakefield predict. in comitatu Eborum. The plaintiff ſaith, non 
ſolvit. Thereupon they were at iſſue, and the trial was de vicineto 
<2 de Wakefield in comitatu Eborum. 
| not Erxor was affigned, For that he is named of JWatefield in 
lung comitatu oo. which is to be intended in London: and when 
tiff; pleads payment at Vateſield prædictum, it is to be intended at 
been Wakefield in London: and when he adds in comitatu Eborum, they 
| one. be idle and void words, becauſe repugnant to the firſt, Where- 
tore the trial is ill.—And for this cauſe it was reverſed. 
vered 
ewer, 
1 the 
to be 


15th May enſuing; and that the defendant detained them, &c. The Barre 
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"The return of a 


Hilary Term, 
44. Eliz. In the Queen's Bench. 
Sir John Popham, Kut. Chief Fuſtice. 
Sir Francis Gawdy, Nut. 
Tuſtices, 


Sir Edward Fenner, Kut. 
Hr John Clench, Kut. 
S Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General, 
Casr 1. a Waldo againſt Lambert. 
| Eafter Term, 43. Eliz. Roll 276. 
CTION upon the caſe againſt the defendant, ſheriff of 
Da - Southampton ; for tliat whereas the plaintiff had ſued a 
ao - far" ad X latitat againit one Arthur Lake, who was indebted unto him 
eſcape on n ſes in ſuch a ſum by bond, to the intent that he being arreſted, and 
preceſs, but not having put in bail, according to the courſe of the court, he might 
ect, declare againſt him for that debt; and that this writ being deliver- 
ed to the defendant, being ſheriff of the county of Southampton, for 
that intent, and he arreſted him; and afterwards, at /Y/tmin/ter in 
the county of Mrddleſex,fuftered the ſaid Lake toeſcape. The defen- 
dant pleads, that he arreſted him according as the plaintiff hath de- 
clared; but that afterwards, in the ſame county, he reſcouſſed himſclf 
there per gents de county, ABSQUE hoc that he ſuffered him to eſcape 
at I geminſter.— It was hereupon demurred: and adjudged to be no 
plea; for the ſheriff at his peril ought to keep his priſoner, and 
may take ſufficient power of his county, to arreſt any one upon 
fa) Git. c. r. meine proceſs (a). And although it was allowed a good retum 
here, and proceſs ſhall be awarded againſt the reſcouſſers to punith 
2. Lev. 144 them; yet this is no anſwer in an action brought againſt him for 
3- Lev. 46. ſuch an eſcape (5). Alſo, the traverſing the place of the eſcape i 
not good, fr he cannot by the traverſe make the place material. 


Cro. Car. 240. Wherefore it was adjudged for the plaintiff, 
Bull. N. P. 359. 2. Wilſ. 294. () Sed vide 1. Strange, 430. Imp. Sh. 183. 


reſcue is a goc d 


(e) Cro. Jas. 419. Nora, Hilary Term, 14. Jac. 1. May's Caſe (c), it was ad- 
3- Bull. 298; judged, that where the ſheriff returned reſcous upon a neue Pac, 


M ' $ . P P . . 
— * 20h. this is a good plea in an action upon the caſe. 
2. Lev. 144+ z. Lev. 46. Vide 1. Strange, 431. 433. 4. Bac. Ab. 401. 453 
Sce alſo 8. & 9. Will. 3. c. 26. 
Cs 2. Dell againſt Fereby. 
A promiſe to FRROR of a judgment in Norwich, in an aſſumpſit.— The FIR" 
pay all the ERROR aſſigned was, For that the conſideration is not ſufficient 


charges and en- to maintain the action: for it was, Whereas the plaintiff had pio. 
pee ke ſecuted ſuch a ſuit in Norwich, and they were at iſſue; that 
the plaintiff conſideration he would ſtay ab ulterior; proſecutione ſettæ preditte, 
weuld ſtay ab the defendant promiſed him to pay all his charges and expencei 
»/teriori preſecu- jaid out therein; and alledgeth in fact, that he no further pro- 
nene eter pet ceeded in that ſuit, and that he had expended therein ſuch lum 


33 1 and that the defendant had not paid them. 


zor the charges, &c, without alledging where thcy were expended.—Ante, 561. i 
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- DLL 
againſt 
Fast. 


It was moved, that this matter was not ſufficient to ground an 
action; for although he hath not proceeded in the ſuit, yet he may 
when he plcaſe; 5 there is not any cauſe to bind the defendant 
fo pay any thing for it: and to that purpoſe cited a caſe to be 
judged Tri. 36. Elig. Roll 52. in the common pleas, between 
Merſe and Roſs, that ſuch a conſideration was adjudged in ſufficient 
to ground an action. 

But ALL THE Coun here held it to be good enough; for the 
ſaying of the trial of a cauſe is ſufficient to ground an action, 
eſpecially for the charges expended ; and denied the law to be fo in 
the caſe before cited. | 

SECONDLY, It was moved, that the declaration was ill, becauſe 
there was not any place ſhewn where the expences were laid out. 
Sd non allocatur ; for it being in proſecutione ſectæ præilict. it ſhall 
be intended to be in the ſame court. This alſo is but an induce- 
ment to the ation, Wherefore the judgment was affirmed. 


Casr Js 


| Heyward againſt Lypſon. 
ACT ION upon the caſe againft the defendant, naming him Vnleſsa venir ds 


mercatorem extraneum. The parties were at iſſue, and a venir? —_— linga.s 

facias awarded, and all denizens returned, becauſe the defendant did en hoe 
not pray it to be de medietate lingue. And at the // prius in Lan- js well awarded, 
din, before Pop AM, Chief Julie, exception was taken to this re- though che de- 
turn for this cauſe; and he held it to be good cauſe of exception, ſendant is nam- 
and therefore would not try it. And it was now moved in the 1 la 
queen's bench. | a | | extrancs;, 

Gawpy and FENNER held clearly, that the che facias was Ante, 272. $13, 
well awarded, and returned of all indigenis ; becauſe the defendant, 841. 
in whoſe advantage the de-medietate lingua ſhould be awarded, did 3. Ptw-4.pÞ.12. 


not except thereunto at the awarding of the writ, nor prayed that S. f. C. I. 3. c. 7. 


it might be awarded de medictate lingue ; for the Court, without his Dyer, 444+ 357 


Prayer, cannot take conuſance that he is alienigeua. ot | 
But Por HA held, that it was not well awarded, becauſe the — x Land 
plaintiff in his declaration hath named him mercator extraneus ; 10 plowden, 2. is 
s he, having taken conuſance that he is a ſtranger, ought at his . 
peril to take his venire facias accordingly ; as it is where a baron or C. Lit. 156. 4. 
peer of the realm is ſued, if no knight be returned, he may take ad- n - 
vantage thereof at the time of the trial (a). And peradventure the 1 39 MN 
defendant here did not knoy of the manner of the return, until the 
ume of the return; wherefore it is reaſon that he now ſhould take 
advantage thereof, e 
But Gawp and FEXNER held, that the caſes were not alike; 
for there the defendant might not pray ſuch a return: and the 
plaintiff might take conufance how the. return ought to be, and 
that it is a priyilege for the defendant, whereof he may take ad- 
Vantage at the time of the trial. And the naming of him merchant - 
ſtranger is not material, if it ſhould not have been ſo done, if ſuch 
addition had not been. Wherefore they awarded the wenire facias 
to be good; and the trial to be thereupon, . And Gawvy faid to 
the defendant's counſel, that if they conceived the law to be other- 
wiſe, they might try it in a writ of error, ſo as the law might be 
certainly known, And it was ordered accordingly. Vide 19.£liz. 
Jer, 


357 | 
2 By 24. Geo, 2. c. 18. this cauſe of challenge is taken away, 
Waller 


— —— —— 22 1 - © 
. A - i — — 
— mw 


. — Fr" 


— — "- © 70 — Þ 

1 — 3 2 - — _ 

— — wy : 

* — — - — 
n — —̃ — - — — i 
a & _ by = - * „ * 
5 ; - - o 
S | — — 
— *** — - — ” 


—ͤ— —— — 


— 


; 1 
« * 
2 
If 
* 
i 
f 4 
*$' of 
{ 
4 
7 
*? 
"ny 
k 4 
1 
77 
N 
P 
1 
4 
i 
© 
} is 
1 
3 
- 
- 
} : 
* 
: - 
TE 
5s 
4 
17 
I 
+ 307” 
+4 
- 
* 
. : il 
e 
1 
9 
4 . 
: C 
a # 
Wal 
. 1 
. 
p 4 
+ 1 
1 : 
7 + 
q 5 
37 
ö - 
3 al 
+£ 
at 
4 
$3 23 
G 
+4 
. 
. 
bx” 
— 
4 
* v 
" : 
3 2 
: 7 
4 
. 4 
1 — 
4 4 
"$44 
43 
4. £ 
1 * 
5 
7 
4 . 
F - Ld 
1 
s 74, 
4 
* 
= 


T © 
7 io 
> 


» ib * . 
—— — £2 mn — 


$70 Hilary Term, 44. Eliz. In B. R. 
Cat 4. | Waller again/t Croot. 
ö Trinity Term, 43. Eliz. Roll 674, 
All the parts of a DEBT upon an obligation, conditioned, that if the plaintiff en- 
joyed ſuch land until the full age of J. S. and if J. S. within 
m_ 3 a month after his full age, made an aſſurance to the plaintiff of the 
4" hs ſame land, that then, &c. The defendant pleads, that J. S. is not 
Cro. Jac. 359. yet of full age.—And becauſe he did not anſwer, whether he had 
2 * enjoyed +. in 2 time, and the condition is in the copulatiye, 
— * 5- it was adjudged for the plaintiff. 
hes Clerk againſt James. 
75 Hilary Term, 43 Flize Roll 455» 
On a juſtifica- FIRROR of a judgment in the common pleas. The error af. 
"preg - fignod was, Becauſe in an action of the caſe for words, for 
from where they calling him thief, at D. in the county of Eſſex, the defendant 
were ſpoken, juſtifies, becauſe the plaintiff had committed a robbery at Morthing- 
the vi/ze ſhall ten within the ſame county. The iſſue was, de ſon tort demeſne ſan; 
IR *the tel cauſe. The venire facias was awarded from D. where the words 
4 were ſpoken, and a trial thereupon, and held to be ill. A new 
Ante, 195, denire facias was awarded from the vi/ne of . where he juſtified, 
Yelv. 49. and a verdict thereupon” for the 9 — and ju it there- 
Cro. Jac. 33. upon: and now error thereof brought, becauſe the venir: 
Jacias was as well to be awarded from D. as from //.—Sed non 
allocatur; for by the juſtification the words are conſeſſed, and the 
_ Hive is only upon the cauſe, Wherefore the trial is good; and 
the judgment was atfirmed, | 


Casr 6. | ; :  Ledeſham againft Lubram. ' 
£4 » Hilary Ten, 40. Eliz. Roll 116. 
If a flake-lol- ACTION of trover of ten angels, and converting them. The 
22 defendant pleads, that there was a wager betwixt the plaintiff 
money depoſit- , , . 
and one Currarce, concerning the quantity of yards of velvet in a 


edin his hands 
ox account of cloke ; and the plaintiff and the ſaid Currance, each of them, de- 


the wager to Jivered into his hand ten angels; and each of them agreed, that if 


— — there were ten yards of velvet in the cloke, that then they ſhould 
sn. be delivered to the faid Cxrrance; and if not, to the plaintiff : and 


Ante, $19, alledgeth in fact, that 15 meaſuring of the cloke, it was found 
$ 


that there were ten yards of velvet therein ; whereupon he deliver- 
. ed them to the ſaid ba -which is the ſame hobverfon, &c, 

It was thereupon demurred : and agreed, Firſt, That an action 
of trover hes of money out of a bag or cheſt. 

But, ſecondly, for the plea, Gawpy held it to be good enough; 
for the meaſuring thereof is the fitteſt way for the trying it: and 
when it is ſo found by the meaſuring; he had good cauſe to 
deliver them out of his hands to him who had won the wage! 
But Frxner and PorHam held, that the plea was not good: 
for it may be that the meaſuring was falſe, and therefore he ought 
to have averred in fact, that there were ten yards, and that it was 
ſo found upon the meaſuring thereof : and he might well have 
pleaded the general iſſue, and given all the matter in evidence; 
for it is but evidence: and when he delivered it according to tie 
intent of the bargain, it is not any converſione—W berefore, 7 


| Hilary Term, 44. Eliz. In B. R. 871 
the aſſent of Gawpy (alſente CLExNCH), it was ruled, that judgment LANA 


ſhould be entered for the plaintiff, unleſs other matter were „ 


LuBRtAM 


thewn, &c. | 


Pain ags:n/t Rocheſter and Whitfield. cas 7, 
Trinity Term, 41. Eliz. Rell 379. 


CONSPIRACY, for procuring him falſely and malicionfly to be The probable 


indifted of ſuch a robbery, and to be detained in priſon until 2 009.08 
he were acquitted, &c. The defendants pleaded, that they were Mena! — 
robbed upon the highway by perſons unknown, whereof one of for a malicious 
them rode upon a brown gelding ; and that they made hue and profecution, 

, and could not find then; and that afterward H/þ:tfield, one tho in effect it 

the defendants, came to ſuch a town, where the plaintiff was; — 
and he, well obſerving him, ſuſpected him to be the felon who was 72822 
upon the brown gelding ; and went to the other defendant 98 
Rechefter, and thewed him his ſuſpicion ; and he coming and fee- Vd, 15g. 110. 
ing him had the ſame ſuſpicion ; whereupon they repaired to one pougl. 215. 
Sams, a juſtice of peace adjoining, and obtained his warrant to 1.Ter.Rep. 520. 
bring the plaintiff to be examined; who, having notice thereof, ab- 2· Ter. Rep. a31. 
ſented himſelf, ſo as he could not be apprehended : and that after- 
wards GAwDY, Juſtice, upon complaint unto him by ſome of the 
plaintiff's friends, examined the matter, and thereupon committed 
the plaintiff to gaol in E; and adviſed the defendants to ex- 
hibit a bill of indictment for that robbery : whereupon they 
exhibited the indictment in the declaration, upon which he was 
indicted, &c. Quæ eff eadem conſpiratid et procuratio de indict. c. 
And it was thereupon demurred. 


HogAxr, fer the plaintiff, moved, that the plea was not good. Pwd. 46. 
FrxsT, Becauſe they do not alledge any ſufficient cauſe of ſuſ- 


picion, but their own jealouſy. 


SECONDLY, Becauſe it is not ſhewn what evidence was given 
to the indictors, viz. whether it was more than was ſhewn betare. 


Tur, Becauſe in their plea they ſpake nothing of the 
impriſonment. | 


But ALT. TH Cour reſolved it to be good enough; for their 
cauſes of ſuſpicion, and abſenting of himſelf aſter notice of the 
warrant, are cauſes ſufficient, and he need not thew what evi- 
dence was given; and the impriſonment need not be anſwered, 
hen the indictment is grounded upon good cauſe. . 


Gawpy doubted, whether it were 2 plca, becanls it amounts 4- Co. 13. 


to 2 non culpabilis; for it is not any conſpiracy at all. _ 127+ 
. Ray. 89. 


B . 1. Salk, 344. 
ut THE OTHER JUSTICES held, that it was a good plea 27, Flo d 17. 


per doubt del lay gents; for that he confeſſed the procurement of the 
t, and avoided it by matter in law; eſpecially, the de- 
murrer 
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Pars murrer being general, he ſhall not take advantage thereof. Where. 
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j fore it was adjudged for the defendant. Jide Chambers v. Tayly 
1 —_—— Peſt. goo, 901. 


| i; WIr IETI o. | : 

15 "IH Colgate againſt. Bacheler. 

| : Michaelmas Term, 43. & 44. Eliz, Roll 3217. 

141 A bond condi- ne 185 ; 

103 ee. EBT upon an obligation, conditioned, ** That if R. Bachel 
4 2 D ſon of the defendant, do at any time on this ſide or before 
1 the radeof a ** the feaſt of St. John — which ſhall be in the year 1604, 
x haberdaſher either as apprentice or ſervant, or for himſelf as maſter, 


bonne dick i or otherwiſe, uſe the trade of an haberdaſher within the 
tes is vid. county of Kent, the cities of Canterbury or Rocheſter ; if then 
g nay MR the within bounden R. Bacheler do upon requeſt pay unto tho 
11. Co. 53. b. ** plaintiff twenty pounds, that then the obligation ſhall be void.“ 


8 [4 — 

— — — 

n 
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— % — 
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4 Moor, 242. 1 
ll * The defendant, after oyer of the condition, pleads, that the obli- 
wi j gation and condition were againſt the law. 
f 15 Whereupon it was demurred in law: and, after argument, it was 
wk reſolved by THE Covxr, that this condition is againſt law, to 
14.10 prohibit or reſtrain any to uſe a lawful trade at any time, or at any 
{4.4 place; for as well as he may reſtrain him for one time or one 
Wat place, he may reſtrain him for longer times and more places, 
WI which is againſt the benefit of the commonwealth ; for being 
| 1 freemen, it is free for them to exerciſe their trade in any place. 
41:46 And although it were alledged, that here he is not ene or 
$1 1 | _ obliged abſolutely that he ſhall not exerciſe. the trade of an 
$31 haberdaſher, but that if he exerciſe it, he ſhall pay to the 
11 plaintiff 2ol. and ſo it differs from the caſe 2. Hen. 5. pl. 5. b. | 
11447 - yet THE Couxr ſaid, it was all one; for he ought not to be y 
1 abridged of his trade and living. Wherefore it was adjudged for d 
1451 the defendant. r | be 
| 1 Vide the caſe of Mitchel and Reynolds, Strange, 739. Ld. Ray. 146. Forteſ. 297. al 
1 1. Peere Wms. 181. where the point of this Lucas, 27. 85. 130. 3. Bac. Abr. 705 
41 esſe is explained at large, and all the caſes 2. Salk. 60. 7 
10 upon the ſubject colleQted,—See allo 2. | ] 
#09 | 
Rt . 3 5 er 
15 Carr 9. b Flud againſt Penington. to 
1 1. | Michaelmas Term, 43. & 44. Eliza. Roll 834. 4 
. If a heriff re- QCTRE FACIAS upon a judgment in debt againſt terre-tenants. | 
244 39 turns/cirefeciA. + The ſheriff returns, guid ſcire fect F. B. tenenti unius eſſays 4 
# #04 inen a n; Ec. And the ſaid J. B. comes and pleads that he is not terial 1. 
4 1 againſt the return of the ſheriff, —It was there upon demurred: 6 
1% Inte, 360. and adjudged for the plaintiff, that it was not an) plea, and tat By” 
| 1 3 the plaintiff might have taken execution at his peril. A 
1 4 — — fog 2. Roll. Rep. 54+ Mod. 134- 226. E4, Raym. 354. Salk, 40. 679. | Mi: 
: 1 Wo $5 40 F 54-34 $3 ner 1965 8 tin 
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Hilary Term. „ 
44. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice. 
Thomas Walmſley, E/q. 
| Juſtices. 


George Kingſmil, /g. 

Peter Warberton, E/q. 

Sir Edward Coke, Knt. Attorney General, 
Sir Thomas Fleming, Kut. Solicitor General, 


Sir William Clerk's Caſe. 8 
CTION upon the caſe; for that one J. S. being outlawed , it merit 


at the plaintiff's ſuit, and a capias utlagatum awarded is liable to an 
againſt him, directed to the defendant, ſheriff of the county ion for not 
of Bucks, returnable at ſuch a day, &c.; and becauſe he did not turning a cape 
. . 2 . . wtlag.2 or, Whe- 
return the writ the action was brought, and judgment againſt the n he mall be 
&fendant by non ſum informatus ; and upon a writ of enquiry of attached for the 
Gmages, damages found to 4ol.—And now WILLIAMS moved in contempt ? 
arreſt of judgment, that an action lies not for not returning of the Ante, 624. 


wit; but he ſhould be only amerced for his contempt. 3. Rulſt. 212. 


And of that opinion were W ALMSLEY and WARBERTON ; for 1. Vent. 268. 


in not returning this writ the queen's command is neglected, Vi" 9% 
vhich ſhe ought to untth—o by WALMSLEY, if the party TS 
Flo ſues that writ ſhews to the ſheriff the party who is to be ar- 

reſted, and delivers unto him the writ, requiring him to make an 

reſt, if he doth it not, an action upon the caſe lies againſt him (a). (n 1. Bac. Ab, 
But here non conſlat whether the party was arreſted, or that the $8. 

ſheriff could find him. Wherefore, &c.—KINOSNMIL. Although 

the queen may puniſh the nn_—_ yet the party, having loſs by 

not returning of the writ, may have his action alſo, And the 

clerks ſaid, there were many precedents that ſuch actions have 

ben brought. Wherefore, abſente ANDERSON, adjcurnatur. Vide 

N. Edu, 3. pl. 45 b. 


Robinſon, Vicar of Kimbolton, againſt Bedel. Cat 2. 


TRESPASS, for taking of certain loads of wood ſet out fot Non-preſenta- 
| Uthes. "The defendant pleaded not guilty. The plaintiff for don to a vicar» 
eridence ſhews, that in the time of king Xdward the third therec- . — 4 
2 was impropriated, and the vicarage then endowed, and inter is not 6re/ump- 
de the tithes of wood were allotted to the vicar. The defendant tive evidence of 
ens, that for 100 years laſt paſt there had not been any vicar its re. union to 
preſented there, until the plaintiff obtained a preſentation from 3 
the queen by colour of lapſe; and ſo pretended, that in regard it 2: Co. 4. 
had continued ſo long in this manner, that it reunited again to 8 
the rectory, | TRY 
N But THE CovnT informed the jury, that although a vicarage is 
ways taken out of the parſonage, and for the neceſſity thereof 
101 be reunited to ſupply the parſonage, yet by continugnce of 
me in not preſenting a vicar, which is the default of the pa ſon 
— it ought not to be adjudged to be a diſcontinuance of the 
Trage: but ſomewhat ought to be ſhewn of the reuniting 
| pln berefore, by the Court's direction, the jury found for 
eo. ELIZ, PART 11, Mm m Mellow 
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C481 3. Nlellows againſl May. a 
Trinity Term, 43. Elis. Roll 402. 0 

— a leſſee for 'P RESPASS. Upon a ſpecial verdi& the caſe was, Raiph e. 
1 3 and his wite were tenants for life. Aſterward the leſlor by 4s 
three lives, it is indenture betwixt him and the ſaid leſſees, and J. their ſon, dai 6 
« ſurrender of goth IN, 21. £12. let it to the faid baron and feme, and their ſon, 5 
rac firit leaſe, habendum a die datus indenture for their lives, and made hvery th 


OY 23. Elz. fecundum formam chart and. Whether this be a good 11 
js void, as being leaſe, or void ? and if it be void, V acther, notwithſtanding, it be 
made to com- A ſurrender of the firſt leaſe? were the queſtions, 
mence from A It was reſolved by ALL THE COURT that the ſecond [caſe was 
1 void, foraſmuch as it n habcndum d die datys ; and the livery made 
- ary 585.766. ſo long time after it will not help it (4). But yet they held that 
it was a ſurrender of the firſt leaſe, for the acceptance of the in- 
Tro. Jac. 153- denture in the contract and agreement to have a new leaſe, mad 
. a ſurrender of the firſt Jeale (% : as if leſſee for life or years takes 3 
leaſe at will of the fame land; and (as WALMSLEY faid) if lefſe 


1. Bac. Ab. 201. 
2 Bac. Ab. 487. for. life or years takes a grant of a rent · chiarge to be iſſuing out of 


3. Bac. Ab. 361, the ſame land to begin preſently, it is an immediate ſurrender of the 
252. the eſtate according to 21. Hen. 7 5p. 7. And it was adjudged 
Cowp.714. 417. 8 o . 4 * . * un ten 


1. Wood's Con, accordingly.. 
$C1. $11. 752. Powel on Powers, 475. On” 


(a) In the report of this caſe in More, (5) In the cafe of Daviſon v. Stanley, 
637. it is ſaid that the leaſe was with power 4. Burr. 2210. upon a queſtion, Whether 
of attorney to make livery, and that thein- the acceptance of a ſecond leaſe vperated as 
denture was fled and delivered tbe nay a ſu:render of a former leaſe ?—the court 
74 tbe date, and the livery made a month f- of King's bench were c'tar and unanimous 
ter vads; and that it was adjudged god, that unleſs the ſecond leafe be 2:64, the ac. 
becauſe the lucy was executed after tine centancy of it cannot be contidered as at 
day of the date. S2* alfo Banks v. Brown, wrzplicd ſurrender of the firit. dec ali 
Moor, 755. Freeman v. Weſt, 2. Wilton, W. Jones, 406. Lloyd v. Gregory. unt 
165. in nczis Greenwood v. I; er, Cro, 104. Warr. v. Maidwell. 1. Burr. 19% 
Jac, 503. Powel on Powers, 451. Wilſon v. Sewell, where this point is 
| determir.ed, Sce alſo 3. Geo. 2. c. 23 (, 


Ca9r 4. 


The defendant 
avows upon Aa 
biſnop's leaſe 
made by rhe 
prœilcceſſor cf 
the plaintiff for 


firmed by the 
dean and chap- 
ter; and avers 
that it was at 


the uſual and confeſſes the leaſe, and how his predeceſſor died, and 1 
created bithop, &c. and traverfeth quzd fuit magis uſualiter dim 
ec. mods ct forma, &c. prout, &c. | 

And it was thereupon demurred. For it was alledged by tic de 


ancient rent, 
and the land 


uſually demiied. 


The plaintiff 
replies, that it 


ally retained ſor 


hoſpitality, 
ABSQUE HOC 


The Biſhop of Hereford 979inſt Scory. 
Trimte Term, 43. Elz. RI 1679, 

SECOND DELIVERANCE. The dcfendant avons for d 
mage feaſant ; for that tie biſhop of Hereford, predeceſſor 
the plaintuf, let the place witERE, 14. Eliz. to the defendant an 
two others for three lives, rendering 141. 6s. 8d. rent, and ti 
this leaſe was the ſame year confirmed by the dean and chapter 
three lives, con- and avers, that it was the uſual and ancient rent, and the lan 
uſually demiſed, &c. The plaintiff replies, that this land 0 
parcel of the demeſnes of ſuch a manor, and ufually before tis 
leaſe retained in the hand of his predeceſſors for hoſpitality; al 


fendant, that the traverſe is to a matter not material: fo 
was before uſu- common law a bithop, with the confirmation of the dean an 
chapter, nay demiſe any land without reſerving any rent; 2. 
the 32. Hen. 8. c. 28. takes nothing from the common law, 9 
gu2d fit magis nſualiter dimifſa, Sc. amd the traverſe was held good. Ante, 708. Co. Lit 43. „. 


Abr. 357. Dougl. 573. 
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miſed, rendering the ancient rent, and that it ſhall be good without 
confirmation, &c. And the 1. Eliz. c. 19. reſtrains the common 
law, * that no leafe or grant, &c. by biſhops (unleſs to the queen), 
« except leaſes for twenty-one years, or three lives, whereupon 
the ancient rent is reſerved, ſhall be good.” And this ſtatute 
is not a reſtraint to any land; and therefore it is not neceſſary by 
this ſtatute that the land ſhould be uſually demiſed, and therefore 


it continues as at the common law; it being then a leaſe confirmed, 


v good, and the traverſe ill. 


But ALL THE Cour reſolved to the contrary. For although 
at the common law any leaſe by a biſhop, with the confirmation of 
the dean and chapter, was good, and the 32. Hen. 8. c. 28. makes 
leaſes good by the biſhop only, which are made according to the 
ſtatute without any confirmation; yet the 1. E/:2. c. 19. ordains, 
that no leaſe ſhall be good unleſs it be warranted by the 32. Hen. 8. 
c. 28. and ouſts all grants and leaſes at the common law, and is a 
prohibition againſt them. And whereas the ſtatute appoints that 
the ancient rent ſhall be reſerved, it is thereby limited and in- 
tended that the land ſhould have been uſually demiſed ; for other- 
wiſe the ancient rent cannot be paid for it. Wherefore the tra- 
verſe is good, and to a point material. And rule was given that 
judgment ſhould be entered accordingly ; unleſs, &c. | 
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adds more, vis. that the biſhop only may demiſe land uſually de- = — of 
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Eaſter Term. 


44. Eliz. In the Queen's Bench. 
Sir John Popham, Knt. Chief Fuſtire. 
Sir Francis Gawdy, Knt. 
Sir Edward Fenner, Kut. Juſtices. 
Sir Chriſtopher Velverton, Kut. 
Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kt. Solicitor General. 


Cave :. | | Bellew againff Langdon. 
| Eafter Term, 43. Eliz, Roll 434. 


Conies arebeaſts \RESPASS for breaking his cloſe, and killing there two 
of warren, and hundred comes. The defendant juſtifies, for tliat he there 
a commoner had common appurtenant to ſuch an houſe by preſcrip- 
eannot juſtify 0 


driving them tion; and becauſe the conies were there damage feaſant, he Killed 
away, or killing them. And it was thereupon demurred. 

them, or de. GODFREY, for the plaintiff, That it is not any plea : for the 
ſtroying their owner of the foil hath intereſt in them againſt all ſtrangers, and the 


1 commoner hath nothing to do but to take his common with the 


; 3. feeding of his cattle there, and he ought not to deſtroy the profit i 

Ante, 54 8 : g 

a which the owner hath therein; and as the owner of the ſoil may | 
Lon have other cattle there, fo he may have conies, and may make t 


x. jones, 12. - 
9 fiſh-ponds, and the commoner cannot deſtroy them. 22. II. 6. 


7. Sid. 231. pl. 50. 3. Hen. G. pl. 55. And for this point in queſtion, it ws f 
Yelv. 105. 143- adjudged 29. Eliz. in Old v. Cony in this court, that a commoner t 
2 **. 195. cannot juſtify the killing of conies there, &c. 1 
1 WVAr e contra, that it is a good plea; for the commoner hatl a 
3. Bl. Com. 35. no other means to help himſelt but by killing them, for they be Ct 
2. Wilf. 5 harmful to his common, and dig and undermine the foil, and take e. 
7. Term Rep. fromhim all the benefit of his common if he ſuffer them to increa{; cl 
onde and they are ſuch creatures whereof no man hath a property; and 
being eſteemed as harmtful beaſts, the commoner may well kil 
them, as he may kill foxcs or other vermin. 
But ALt THE CovkT, PoruAxñ abſente, refolved, that the pl / 
was not good, for the cony is a beaſt of warren, and profitadics 0 
See the cafe of deer are, and are not to be compared to vermin ; and theretore tis ig 
22 ” Bur. keeping of them by the owner of the ſoil is lawful, and the Silling th 
EE EE a ay unlawful, and not juſtifiable. And it was adjudged tor the 
plaintiff. | N 
C45r 2. Holdringſhaw againſt Rag. 
Trinity Term, 43. Elin. Roll 1295, : E 
man cannot TRESPASS for entering into his houſe and taking of his ghd. 4 
ee The defendant pleads, gusad the taking of his $3966, nt 10 
by Feence of hjs Euilty ; quoad refidunm, that the plaintiff was indebted unto n 
&rvant, to de- ſuch a ſum; and by licence of the plaintiff's ſervant, the door being th 
mand a debt. open, he entered to demand his debt, which is the fame treſpa's 11 
Ante, 46. he plaintiff demurred.—Adjudged to be no plea; for 's s 
Plowd 51. fervant's licence is not to any purpoſe, and one cannot enter u _ 


Ter. Kep. 166: another man's houſe by colour to demand his debt, eſpecially 


being not averred that the maſter, who was the debtor, * 15 
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within the houſe.—But Gawpy conceived, that if it had been Hor pn156- 
averred that the maſter was then within the houſe, the plea had **4v 
been good; as in the caſe of 19. Hen. 6, where one entered into _ 
the plaintiff's park to Mew him his evidence to avoid a ſuit betwixt An 
them, it was there allowed to be a good plea. Whegefore it was 
adjudged for the plaintiff. | 
Eden againſt Lloyd, Cas 3, 
FAROR of a judgment in the common pleas, Action upon the An aQtion gui 
caſe tam pro regind, um pro ſeipſo; for that whereas he had a #4” lies againſt 
judgment to recover ſuch a debt againit J. S. and upon a capias ad 2 for an 
ſatisfaciendum he was outlawed, and upon a capias utlagatum the, 2 . 
defendant, being ſheriff, took him, and after ſuffered him to eſcape, not — 
tie plaintiff not being ſatisfied, &c. tiate the whole 
The Fixsr ERMOk aſſigned was, Becauſe the action is brought ol the original 
by him and the queen, whereas it ought to have been brought by _ , in 1 
hunſelf only, — Sed non allocatur; for the perſon outlawed being na — 
ſuffered to eſcape, it is as well in contempt to the queen as in pre- in another coun» 
judice to the plaintift; and therefore the action brought by them it is fetal. 
both is warrantable. 30. A. 27. Afi/. Ante, 706 
SECONDLY, Becauſe he recites not the whole record, but begins + Roll. Ab. 78, 
at the judgment, quod cum recuperaſſet, &c.—Sed non allocatur ; for * Shower, 424. 
it is but a conveyance to the action, and therefore not neceffarv to c I 39- 
ſhew the whole record; but it ſutficeth to begin at that which is 5; *. wm 
the cauſe of the action. 19. Hen. 6. 34. Hen. 6, Lot. 171. 123. 
Tub, Becauſe the action is brought in Sh againſt the Moor, 641. 
ſheriff of Suffolk for arreſting the defendant in the firſt action upon 8 _—_ 245 
the capias utlayatum, and ſuffering him to eſcape; and the defendant * 08 fe 
in the firſt action is named of S. in the county of Norf/k, and the Imp. Sh. 2 ö 
arceſt is ſuppoſed apud 8. predict. fo the arreſt is ſuppoſed in the 2+ Hawk. 378. 
county of Neat; and then it is tortious, and there cannot be any Strange, gore 
eſcape thereupon.—And this was held to be a manifeſt and in- 2 — 0 
curable error; and therefore the judgment was reverſed, 687. 


Cox againſt Humphries, Cast 4. 
| Hilary Term, 44. Elia. Roll 349. . 
ACT ION for theſe words 13 of the plaintiff; “His boy“ Words aclic u- 
(innuenda one Ambroſe Latham, the plaintiff's wife's ſon) able. 
« hath cut ay purſe, and he knowing it hath received him,” It 
was moved, that an action lay not for theſe words. But adjudged 
that it was maintainable, Jide S. C. poſt, 889. 


Sir Edward Cleer againſt Parker, Carr ge 
Michaelmas Term, 42. 5 43. Eliz. Roll 96. | 


ERROR of a judgment in an aſſiſe. Upon a ſpecial verdict in If a feoffmene 
Suffolk the caſe thereupon was, One Clement Harwood, having de made of land 
three manors, conveyed two of them for a jointure to his wife and — n = ng 
for the preferment of his children ; and afterward made a feoffinent Ps — 
of the third manor to the uſes and limitations of his laſt will; all limit and ap- 
the manors being of equal value, and holden of the queen by Point by bis lat 
knight-ſervice in capite ; and afterwards by his will deviſed this u die deviſes 


A and, Whether it were a good deviſe o {the entite manor, 2 4 
ot no part thereof? was the queſtion, - Whewillis only 


"VIPS * : a direction to 
. 443. S. C. 6. Co. 17. 8. C. Moor, 436 :6*% S. C. Cro, Jac. 31. Co. Lit. 271, b. 
700 Mr. Hargrave's note (1), p. 3412+ Moor, 278. 516. ED 28 44 
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Crern It was reſolved, that it was a good limitation of the en:jrs 
againſ® manor, and that he ſhall take it not as deviſee by the will; hut, the 
Panxef®, feoffment being to the uſe of his will, he ſhall take it by the limi- 
8 tation, and not by tlie deviſe; for he cannot deviſe any part, hay- 
Hetl. 35. ing before limited two parts in jointure —And therefore (the caſ 
Hard. 396- being before PorHAM and Cl. Ek, Juſtices of affiſe) Povy ay 
3 258. took this difference: If he had made a feoffment of all his land to 
3 8 the uſe of his laſt will, and after had deviſed that land by his wil, 
Gilb; Uſes, 211, the land being holden in capite, it is a good deviſe for two part, 
Fitze. 219. 224. and the deviſee thatl-take by the will, and the law ſhall conſtrue it 
* Vent. %. as a diſpoſing thereof bykis will as owner, and it ſhall be good for 

3. Peer. Wie two parts and no more; for when the will may be conitrued to 

uae hg vil. take effect in any part, it ſhall be for that part: but when a 

160. will 1s utterly uf to convey an intereſt (as it is in the caſe in 

1. Wood's Con. queſtion, becauſe he had before diſpoſed of two parts by an ad 
21 on Pow. & ecuted for the benefit of his wife and children, and the ſtatute } 

os, 111. doth not give him authority to diſpoſe of more by his will), the 

Cowp.260.651. conſtruction ſhall be, that the will thall not be altogether void, but 

that it ſhall be a limitation of the uſe upon the feoffment, and the 

deviſce ſhall take by the feoffment ; for otherwiſe he ſhould not 

take at all. Wherefore it was reſolved and adjudged according) 

againſt Sir Edward Cleer. 

Hie brought a writ of error, and aſſigned error in this matter in 

law. — And it being moved, and no other error opened than this 

matter in law, PorHam, FENNER, and YELVERTON (GAD 

abſente), held, that the firſt judgment was good; and gave rule 

accordingly, that the firſt judgment ſhould be affirmed, unlels 

other matter were ſhewn by ſuch a day. At which day Sx1G mor 


(#) It was 2 ed other cauſes. And it thereupon was adjourned (a). 6. Co. 17. b. 
ed again in Tri- 

—— I. Jac. 1. and determined for the defendant in error, that the firſt judgment ſhould be a 
firmed, Cro. Jac. 31. | 


c 6. Fountain againſt Rogers. 
& Thou art a ACTION for theſe words: „Thou art a rebel.“ It was de- 


n rebel, are murred upon declaration: and without argument adjudged for 


13232828 the defendant, that the words are not actionable. 
, , 


1. Roll. Ab. 69. 72, 1. Sd. 132. a 
Carr 7. Brook againſt Wiſe. 
Michaelmas Term, 43. 14. Fliz. Ro!l 

Tn ſlander, the ACTION for theſe words: Thou art a pocky knave, get thee 

weaning of = | home to thy pocky wife, her noſe is eaten with the pos. 

equivocal Wores It was moved after verdict that the words were not actionable; fr 

may be aſcer - . NS MR” 5 , } the 

tained by the it ſhall not be intended by them that he is infected with 

import of their FRENCH-POX, and otherwiſe the action lics not.— But ALL 7! 

Context. CovarT held the action was maintginable ; for the word cannot be 
Ante, 643. otherwiſe intendable, but that he hath the French diſcaſe; for it 

1. Roll. Ab. 43. to be intended he is accuſed to have the ſame diſeaſe which l 

7. Sid. e. wife hath : and that the words purport that he bath the Hen 
| Co. fac. 40. diſcaſe, by ſaying that his wife's noſe was eaten with tem, 


1. Lev. 20s Wherefore it was adjudged for the plaintiff, 
Carth. 55. > 
Ih ta. Id. Raym. 710. 


C48 8. | Pay's Caſe. _ 
A rite from [7POY 2 ſpecial verdict the caſe was, That one deviſed * 
to J. S. from Michacimas following for five years, renal 

following with 


. Mis 
remaindzr after in fee, the tuin er is good as an executory deviſe, though the teſtator dies 1 
cha*:mas folluw ny”. KEI Noy, 43. 1. Lut. 758. 4. Roll. Rep. 197. Palm. 132. 1. * 


1. Eq. Cat. 183. Fearnc, 303. 432 
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In B. R. 8-9 
after to the plaintiff and his heirs ; he died before Mrchoohma: : the Par's cas 
queſtion Was, Whether this were a good remainder, becauſe It 1 
could not enure inſtantly by his death ? for it may not begin until * went 
the particular eſtate, which was not to begin till after Michas mas, Poul on Ber. 
and a freehold cannot be in expectancy.—But Art THE Court 258. 
held, that it very well might expect; for in cate of a deviſe, the 3. cer, Will, 
freehold in the mean time ſhall deſcend to the heir, and veſt in “ 
him. Wherefore, without argument, it was adjudged accordingly, 
and that the reinainder was good. 
Skidmore againſt Winſton. 

DEFT by an adminiſtrator. After verdict it was moved in ar- It is ſuſkci-ot 

reſt of judgment, that the declaration was not good, becauſe in a deciaraion 
he counts that adminiſtration was committed unto him by the Py ny —_— 
biſhop of St. Dawid's ; and he faith not ci iu, or dinarius, nor on = — 3 
adminiftratio pertinuit.— Sed non allccatur ; tor it is intended that he granted by the 
js the ordinary ; and ſo is the common courſe of declarations, unlets bithop, 
the adminiſtration is alledged to be committed by one who hath a Ante, 71. 
peculiar juriſdiction. de? 7 

owd, 277. 

. 1. Lut. 408. 1. Salk. 38. Deugl. 4. 
SecoNDLY, It was moved, that the ce facias 18 awarded to Vie fu. 
Rickard Hancock, coroner, where a challenge was put in againſt 
7.8. another coroner there: and it may ba there are more coroneis 
there beſides him who is challenged; ſo it ought to be awarded 
armatoribus generally, with a clauſe that the coroner who is chal- 
lenged non ſe intromittat.— Sed non allocatur for it ſhall not be in- 
tended there were any more coroners beſides them two, unleſs it 
were ſhewn ; and then the writ awarded unto him by his proper 

name is good. 
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Car 9. 


3. Bac. Ab. 442. 


Plowd. 77. a. 


Baſpool arai;ft Long. Casz te. 
Trinity Tum, 42+ Eli. Ro'l 289. a 
PON a ſpecial verdict the caſe was ſound, That the cuſtom A cuſtom, that 

* of the manor of N. was, that if any copyholder fſurren- if the ſurren- 
dered to the uſe of another and his heirs, and he to whoſe uſe derce of a co- 
bt] pyhold do not 

the ſurrender was made, did not come at the next court before t it A 
three rp made thereof to take it, that he ſhould be the next cours 

bl 


harre 

further find, that one L. was copyholder in fee, and ſurrendered d, is goed ; 

it to the uſe of himſelf for life, and after to the uſe of the plain- 3 

tiff and his heirs; and that at the next court there were three pro- nant for life 

*Camations made, &c. and none came to claim it; whereupon the ſhall not bar 

Lord ſeized it as forfeited, and at the next court granted it to the ww in remains 

ald 5 in fee, who was admitted accordingly, and died ſeiſed A 92 
and that it deſcended to the defendant, upon whom the plaintiff, 0 

being admitted as in his renninder, entered.“ 7. Roll. Abr. 
The ſole queſtion was, Whether this cuſtom to bar an eſtate in 8 

fe for default of claim after proclamations ſhail extend to bar an Noy a2, 

exate where the remainder is expectant upon an eſtate for life? Gov. 369. 
And THE whore CovkT, without any great debate, held clear» Moor, 49. 

Iv that this cuſtom, which goes in deprivation or in bar of an 2 

eſlate, ſhall be taken ſtrictly; and that the non- claim of the tenant Gild. Ten. 248. 

for life ſhall not prejudice him in remainder, nor ſhall make a for- 10%. a 

feiture of his eſtate, But Po HA ſaid, that a cuſtom which goes 

in making and maintenance of a copyhold eſtate ſhall be taken fa- 

Yourably, And therefore it was reſolved, that where the cuſtom 
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Basroor was, that he might ſurrender to the uſe of one and his heirs, a ſor- 
egeinſ® render there to the uſe of himſelf for life is good enough ; for it is 
for the benefit of his eſtate, to which the cuſtom may well extend, 
Ante, 598. And another caſe was cited, Trinity Term, 39. Eliz. Roll 41 3. be- 
twixt Redſal and Lacon, that if a copyholder 2 life commits waſte, 
it ſhall not forfeit the eſtate of him in remainder, - Wherefore it 
was adjudged for the plaintiff. 
Cat 17, The Lady Shandois againft Simſon. 
Trinity Term, 43. Eliz. Roll 587. 
If a perſon re- ERROR of a judgment in the common pleas, where the plaintif 
queſts another declared in debt for 2561. upon ſeveral retainers to embroider 
to embroider ® divers gowns 
gowr for the BC 4 138 , 
ſervant of bs The FRS ERROR was, That the plaintiff's declaration was 
daughter, either not good, becauſe he declares (inter alia) that the defendant re- 
— N tained him ſuch a year, day, and place, to embroider a ſattin gown 
— 2 for a maid- ſervant of her daughter's, and to take for the ſame 4058. 
the labour. and the embroidering of another's gown is not a good conſidem- 
Ante, 715. tion.—Sed non allccatur : for inaſmuch as he did it upon her te- 
AVen, 6. queſt, ir is a ſuthcient confideration. . 
2. Roll.Rep,779. SECONDLY, It was alledged that debt lies not in this caſe, but 
2. Com. Dig. 638. an pt only; for here is not any contract betwixt them, nor 
2. Bac. Ab. 20. 4d pro quo: and therefore Nelſon's Caſe, 28. Eliz, was cited, tliat 
CP where one retained Nen to be attorney for another in ſuch a ſuit, 
and agreed that he ſhould have ſo much for his labour; he 
brought debt againſt him who retained him, and not againſt him 
for whom he was retained : and it was adjudged that it lay not, for 
it is not any contract between them; but an aſſumpſit lies only be- 
cauſe he became at his requeſt the other man's attorney. — Oed nn 
allccatur : for here the embroidering of the gown at her requeſt is 
ſufficient, and it is at his election to have debt or Aung: as 
37. Hen. 6. pl. 8. 3. Edw.4. pl. 21. 7. Edw. 4. pl. 26. Dyer, 34). 
and 337. I boton's Caſe. | 
A venue need THIRDLY, Becauſe there is not any plate alledged where he 
8 ſhould embroider it, nor that it was done before the action brought: 
conſideration is and it was traverſable, that he did not embroider it; and then 
not executgry; there is not any place for the vere. Wherefore the declaration 
fx it is not tra- is not good.—Sed non allocatur: for he cannot traverſe, but ought 
n to have pleaded non debet : and he need not alledge the place Where 
Darth. 236. he did it, for it may be done in divers places; and it ſhall be in- 
8 tended to be done where the retainment was: and it is not requiſt: 
Car. "AY "1 that the time of the embroidering thereof ought to be preciſely 
EY alledged ; for it ſhall be intended to be before the action brougit, 
otherwiſe he con!d not have had his action. And the prothono- 
taries of the common pleas certified, that it was not their courſe 
to alledge the day or place of the performance of a contract. 
V herefore THE Covnr held it to be well enough ; eſpecially 
as the caſe is here, where the party deſenlant did not take iſſue 
thereupon, but let paſs the advantage thereof, and is concemne 
by a nibil dicit, as here ſhe was. 


Adeclrationfor FOURTHTY, Becauſe he declares that the defendant retain- 
work in<labour ed him ſuch a day, year, and place, to embroider a gow! 9 
2 Ares black velvet, taking for it 10l.: and he alledgeth that he em- 
eee broidetred it, but faith not that it was the defendant s rl 
2 Com-big 31. Or What gown he made: and it may be that it was the Par 
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peace, and offered his oath, that he tear 
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tif's gown, and then there is not any cauſe of action. Sed nan Suan 
alleutur: for the plaintiff need not take notice whoſe gown it «g«inf 
was; but it ſufficeth for him to embroider the gown ſhewn him: sen. 
and jt ſhall never be intended, that it was the plaintiff 's gown 

which he was hired to embroider, Wherefore the judgment was 


affirmed. 
Dighton againjt Bartholomew. Carp ws, 
Eafter Term, 42. Eliz. Roll 269. | 


RROR of a judgment in native habendo. The error aſſigned 
E was, For . — plaintiff ſued a native habendo, and _ a — 
pone facias loquelam ; and at the day of the return thereof, the ance is native 
plaintiff appeared not; and a final judgment was entered againſt end, the 
him, and that the defendant ſhould quit for ever; whereas it Judgment muſt 
ought to have been only a miſcricordia, where the plaintiff is non- — 
ſuited before appearance ; and ſo be the precedents, Hil. 12. Hen. 6. 05» 
Rill 317. where the judgment in ſuch caſe was in miſericordia only Tee. 2. 
and not final.—And of that opinion were THE WHOLE CouRT. 
Wherefore, for this, it was reverſed. Vide 6. Edw. 2. Pl. 
12, Edi. 2. and 19. Edi, 2. fit. Fillanage,” 26. 28. 32. 


Walter Rippon againſt Richard Norton. 


ASVUMPSIT, Whereas one Fohn Norton, the defendant's ſon, : . 

aſſaulted the plaintiff, and offered to ſtab him; and alſo geen 

aſſaulted one Richard the plaintiff's father, and offered to beat that the plaia- 

him; whereupon the plaintiff's father complained to Sir Anthony tiff and vis 

Midmay, juſtice of the peace, and 4 the ſurety of the father would 
e 


1 ? forbear to re- 
bodily harm, &c. ; that quire ſurcties of 


in conſideration the plaintiff and his fatlier would deſiſt from any thepexce azaing- 
further complaint, and that the defendant 's fon ſhould no further the defendant's 
be troubled concerning it, the defendant aſſumed, that his ſon fon, will ſup. 
ſhould keep the peace towards the plaintiff, and alſo towards his = an aſump 
father ; and alledgeth in fact, that they, truſting to this promiſe,” ,, 3 
did not proceed in their complaint; and that, — the 8 
1 ſon had aſſaulted tlie plaintiff, and beaten and wound- ay hd | 
ed him. l 
Upon nn aſſumpſit pleaded, and found for the plaintiff, it was 
now alledged in — of judgment, that the ſtaying and forbear- 
ance of the complaint was not a ſufficient — ihe. - as alſo 
that the complaint was made by the father, and not by the plaintiff, 
and therefore he had not any cauſe of action; and that the defen- 
dant's promiſe for his ſon ſhould not bind him. 
But ALL Tu Cour reſolved, that the declaration was good ö. 
for there being cauſe to procure the ſuret / of the peace, the ſtaying _ 
thereof is a ſufficient conſideration ; and the complaint of the one 
ſufficient for the other ; and that the father hath good cauſe to 
make that promiſe for his ſon : and if a meie ſtranger had made 
ſuch a promiſe in behalf of the defendant's ſon, the plaintiff, re- 
lying thereupon; did forbear the proſecution of his complaint, 
and he is afterwards damniſied, it had been good cauſe of action; 
a multi 2 againſt the father, who made the promiſe for his ſon. 
hierefore it was adjudged for the plaintiff (a). 
(a) An action had been brought on this promiſe in M. T. 43. & 44 Eliz. by Richard 
Nip, and the judgment arreſted, —Ante, 849. | | 
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Casr 14. 


. | Eaton ag], t Ap-Harry. 
Error for an TERROR of a judgment at the ſeſſions at Denhg h. The error 


omiſſion in the was aſſigned in hoc, That in an eec/r-ne firmæ of land in Den- 
_ 3 bigh- Lewelling and J/ired-Canm, and not guilty beilig pleaded, a 
| — wenare facius was awarded de wicineto of all the vills ; and the ſheriff 
returned it in this manner, © execrt9 Es brevis patet in gutdan 
* panel huic brevi annexa;”” and the panel was made in thi; 
manner. »9m7na juratorum de wicineto de Deubigh- Lewelling d 
«« l/ired (omitting Canon), inter, Wc.” And it was alledged to be 
an ill return; for from one of the vills, g. from [/tred-Can;y, 
no juror is returned. 
 Gawpy and YELVERTON held it to be well enough; for when 
the writ is indorſed exccut:!9 i/tins brevis, Sc. it ſhall be intended to 
be duly executed in all points; and red and {/tred-Canm ſhall be in- 
tended to be all one. Theaddition alſo of the w/2e5 upon the topof | 
the panel is not uſual, and it is but ſurpluſage, and ſhall not hurt, 
But FEN N ER # contra for although that if there had not hecn 
an addition upon the top of the panel, the writ ſhould have been 
intended to be well returned, by reaſon of the words indorſ-/ 
thereupon ; yet when now it appears to the Court of what vill; 
he returned it, and he did not do it according to the writ, it is as f 
as if he had omitted one altogether ; and ed ſhall not be taken 
for [/tred-Caniii, but for another vill. Wherefore he conceived 
it to be ill. E;: adjrurnatur. 
By 18. Elz c. 14. and 4. & 5. Ann. c. 16. no judgment in any court' of record ſhall be 


ſta/ed or reverſ:d by reaſon of any impertect or inſuſt cient return, See alſo 21. Jaz. 1, 
c. 13. and 16.Car. 2. c. 8. 


1. 20. Dig. 322 · 


cl 15, Chambers againſt Hubberd. 
®, ifa manbe-⸗ A SSUMPSIT. In conſideration that he, with J. S. would he- 
come bound come hound for the payment of ten pounds to the Jetencant, 


upon a condi- the defendant aſſumed to do ſuch an act: and alledgeth in 
tion which is fact, that he with F. S. became bound in twenty pounds, cm 
3 conditione ſubſcriptd pro ſelutione decem librarum. The deſendant 
bond, whether pleaded, nan devenerunt obligati modo ct forma, c. The jury found, 
a declaration quad devenerunt obligati in this manner, Noverint univerſ ns, &. 
that he became 4 g gari to the defendant in decem libris folvend. c. Et ji diſes. 
22 cum cone 6 rimus in ſolutione, tunc obligamus nos in 20l. c.“ ſo it is qual 
itzone $SUB- * . . . 11 . . Ky EY” 
cuir Ta, be à condition inſcribed in the obligation itſelf, and not ſub/eribv.. 


good ? and, Whether it was found for the plaintiff or not? wis the queſtion. 


Torn zu and GAWDY eld, that it was found for the Pants 


forthe aha of the decuntion ound, and he nu nl dl 


firma are not much material, althoupl it be alledne! inthe decar 
tion they were obliged in cad ſubſcript; as where the cond 
tion of an obligation is, that he hall not commit nale; net 
Die, ug b. Drought, Ke. the waſte was affgned i /t, 20 quran le 


iſſue was, non ſuccidit 20 quercus, mods ct forms, Ec. and the jul 
found, guid ſuccidit 10 querens ; it is found for the plaintiff. And 
the ſubſtance being, whether they were obliged to pay 10l. that 

being found, it is well enough. 1 : 
But FENNER and YELVERTON ? contra. For in an action 
upon the caſe, he ought to declare the truth of the caſe, and net 
to vary therefrom in any point; and if he varies, he fails. Ind 
there is not here any ſuch obligation as he declares, for ** Ly 
| : 8 crioe6 


10. Co. 131. a. 


— 


LL. ws AA £5 mr — — — — os 
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bed was parcel of the obligation itſelf ; but the condition ſub- Cnanaras 
-ribed or indorſed is no parcel thereof, Wherefore it is not the * 3 
ſame obligation whereof he counts. t adjournatur. Py 
Chichely againft Barker. Care ud 
ACTION for theſe words: Thou haſt forged a reconuſance Words ation- 
« taken before Fiber and others.” — And adjudged that the able by inten- 
action lay; for * forged” ſhall be intended “ falſly certiſied; and — 
„taken“ ſhall be intended for“ acknowledged: and the plain- 
tiff being a juſtice of peace, who had authority to take reconu- 


ſances, it is a great ſlander unto him. And adjudged for the 


plaintiff. 
The Lord St. John againſt Brandring. Car. 17. 
DEST as executor to Lord St. John, deceaſed, againſt the defen- The exccutor of 
dant, as executor of the heir, who was to pay a relief. After * 14 of ma- 
verdict, the iſſue being upon the tenure, and found for the plain- — herve 4 
tiff, it was moved in arreſt of judgment, that the executor of the for a reli 
lord, neither by the common law, nor by the ſtatute of 32. Hen. 8. ag. init the exe- 
c. 37. may maintain an action of debt for a relief due to the teſ- cutor of the 
tator.—Tne Covkr held clearly, that he might by the letter and lei. 
intent of the ſtatute ; it being a duty to the teſtator, although it Noy, 43. 
be not an annual ſervice. | 3. Co. CC. 
SECONDLY, It was moved, thiat debt lies not againſt the execu- _ 38.90 
tor of the heir, it being a perſonal duty by the teſtator, no more Ses Mr. Har- 
than debt lies againſt the executor of the warden for an cicape grave's Co. Lit. 
{ſuffered by the warden.—T art Cour held, that the action well 83. 3. & b. 
ly; and that the caſes are not alike. For in the one caſe, the teſ- 6 b. in. 
tator was chargcable for a perſonal wrong, which died with his 
perion (a), and is chargeable by the ſtatute law; which charge ſhall (a See Cowp. 
not fall upon his executor. But in this caſe, the teſtator was 37“. 
charzed as for a duty due by him, for which he could not have 
waged his law ;. therefore his excoutors are alſo chargeable. And 
it was aujullged for the plaintiff, Vide 26. Hen. 7. pl. 1. 28. Hen. 8. 
Dyer, 24. 7. Hen. 6. pl. 13. It. Hen. 6. pl. 15. 
Cox againſt Crapnel and his Wife. ca 13. 
ACTION of trover againſt them, ſuppoſing the trover by both In trover againft 
during the coverture, and the converſion by the feme only. buſbard and 
The defendants plead, quid ip/i non ſunt inde culpabiles. After ver- vie, fer con- 


"a 3 A . ves ſion by the 
dict for the plaintiff, it was moved in arreſt of judgment, that in- wife, the iſſoe 


Auch 4s the declaration doth not Wit te bury with any neh 
bt only the fone, de ue ouzht l nave been, quid ß un a 


nk -n of that opinion was all Tub Coup, Mit uy 
Wherefore it was awarded, that the 1fſu2wasill, andthat they ſhonld Nog vs, 


' 4 ' * , p (] 
ade and fotheydid, NO, Arcpkaderaſtera verdict (a), Gs Jag 
\ ' N. 
(a) 1, les, zu. 2. Mod 135. 14. 2. Hulk. $79, Strarge, 67. 3. Com, Dig, 135, 136, #5 
and the caſus there cited. | 
Riches againſt Bridges. Carr 19. 
ASUMPSIT. For that he was indehted to J. S. in twenty an f 
combs of barley, to be delivered unto him at ſuch a day, in vil not le on a 
conſideration that he would deliver it to the defendant before the Promiſe, that in 
day; the defendant afſumed, and promiſed to deliver it at the day CI of 
to J. S. and alledgeth in fact, that he delivered it to the defendant, — 3 


and the defendant had not delivered it to J. S. It was moved in livered to 4. he 
; would afterwares deliver them to B. Ante, 218. 390, Yels.4- 128, Cro. Jac. 667, 
| arre:t 
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Rrenes arreſt of judgment, that this was not any conſideration to deliret 
— the ſame corn which he had received, for he cannot have any uſe 
of it, nor any benefit by it. | 
But THE wHOLE CouRrT held it to be a good conſideration ; for 
in regard he received it, and made ſuch a promiſe, it ſhall be in- 
tended that he had ſome benefit thereby, viz. that he had the better 
credit to retain it in his hands; or otherwife he would not make 
ſuch a promiſe : and- if by any intendment it can be, the law 
will well intend it. Wherefore it was adjudged for the plaintiff, 
NorTe, Afterwards upon a writ of error in the exchequer 
chamber, it was. reverſed for this cauſe; For that there was not 
any ſufficient conſideration whereof the law takes any regard. 


Casr 20. Devent again Popham. 
| Trinity Term, 43+ Eliz. Roll 157. 
A plea in abate- 'P RESPASS of battery; wherein he declares againſt the defen- 
ment for a dant nuper de C. in comitatu S. Chandler. The defendant pleads 
—— in abatement of the writ, that he, the day of the writ purchated, 
the addition it Was a gentleman, &c. Et hoc, Wc.-- And it was thereupon demur- 
denies, - Ted: and held by ALL THE Cour, that the plea was ill, becauſe 
14. Len. 5. pl. 15. he did not traverſe that hc was a chandler; for if a gentleman 
Stran. 556.816, will occupy any trade, he may be called and written by the name 
. Rau. 1541. of his trade, and not gentleman. Wherefore it was adjudged for 
3-Ter.Rep.13s, the plaintiff, 


Eaſter Term, 


44. Eliz. In the Common Pleas. 


Sir Edmund Anderſon, Kut. Chief Juſtice, 
Thomas Walmſley, EG. 88 
George Kingſmil, Eq. Juſbices. 
Peter Warberton, I/. f 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kt. Solicitor General. 


Williams againſt Green. 
Trinity or Eafter Term, 43. Eliz. Rll 1431. 


4 b- . dil 

| | bill, The defendant pleads, that the ſaid d. 
be delivered to D — . to the plaintiff as a ſchedule, upon condition, 
the party him- that if the plaintiff delivered unto the defendant an horſe * 
— 96-4 ſuch a day, that then it ſhould be his deed, otherwiſe not ; - ; 
235. " that the plaintiff had not delivered the 1 hor * 2 7 

5 And it was thereupon demurred: an 

. Opn to by no pln; for = deed cannotbe © 
8 abr to the party himſelf as an eſcrow, becauſe then * 
Hob. 246. averment without any writing would make void every dee 


| hy 2. Wherefore it was adjudged for the plainuff, See Why adan's C0 
Co. Lit. 36. a. ante, 520. | 


Cro. Jac. 86, 6. Mod. 318, Shep, Touch. 56, Grayend 


CASE 1. 
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Gravenor againſt Mete. Cain 2, 


h Trinity or Eaſter Term, 43. Eliz. Roll 431. | 
ACT JON of the caſe upon deceit. For that he ſold unto him In an aftion not 
; for two oxen, and warranted them to be found, et abſque infirmi- founded in con- 
in- tate, ubi revera non fuerunt, &c. The defendant pleaded not guilty, 3 2 
-tter and the jury found him guilty for the one, and not guilty for the pcs ey it * 
nabe other. And it was now moved in arreſt of judgment, becauſe the varies from the 
law warranty alledged was joint; and now he is found guilty but of iſſue. 
f the one, and therefore it is not the ſame warranty.— THE COURT Carth. 228. 
quer held it to be well enough; for the action is not founded upon the Cro. Jac. 630, 
not contract, but upon the deceipt (a). Wherefore it was adjudged Cp. 826. . 
| for the plaintiff. 
(a) Caf. Temp. Hard. 55. 1. Term Rep. 133. 3. Term Rep, 51. 
p Colbrook againſt Forſter. Carr 5. 
OT Eaſter Term, 44. Eliz. Ro'l 3012. 
ded, DBT upon an obligation of 200l. The defendant pleaded, Net prne 
_ that after the day of the writ purchaſed, viz. ſuch a day, ©" #15 nv 
* «pud D. he paid unto the plaintiff 60l. parcel thereof, which he As 
non received. Fudgment de brief, &c. And a ſpecial demurrer was producing the 
— thereupon, becauſe he ſhewed not any acquittance, or releaſe ſp-ciatty. _ 
| fur _—_ it —And without argument it was adjudged for the Ant. (4550. 697. 
plaintiff, > Py 
Huntgate againff Meaſe and Smith. 0 wy 
Trinity Term, 42. Ela. Roll 1804. FOTO 
DEBT upon an arbitrament. The caſe was, that the plaintiff several on each 
on the one part, and the defendants on the other, ſubmitted fide ſubmit to 
themſelves to the arbitration of J. S. ſo as the arbitrament 22 award to be 11 
be made and publiſhed utrique partium prædict. before ſuch a day. — Ay. 
It was made, and publiſhed to the plaintiff, and to Smith, one of 2 15188 
the defendants ; but it was not delivered and publiſhed to Meaſe ed omnibus par- | 9 
and, Whether this were a ſufficient publication thereof ? was the 4. +18 
queſtion upon a ſpecial verdict. Ante, 797. x y 
Tux wHoLe CovkT held it to be no ſufficient publication 8. C. Moor,642. 1 
of the arbitrament, according to the ſubmiſlion ; becauſe it ought 5. C. 5. Co. 1203, 1 
to have been delivered omnibus partibus; for it ought to be per- Nen Rege 1 
formed by every party: and this word ** utrique” ſhall be ex- 6. Mod. 1% 418 
pounded ſeparatim, and not conjunctim. Whereſore it was adjudg- Cro. Jac. 322, 171 
ed for the defendants. Cro. Car, 6, 
* Docket againſt Voyel. Care 5. 
jon, | Michaelmas Term, 43. © 44. Eliz. Roll 954. 
pon ASSUMPSIT. Whereas the defendant, 1oth May, 40. Eliz. in MH wil 
and conſideration that the plaintiff, at a certain day then paſt, ech. upon a 
and at the detendant's requeſt, had lent unto him zol. for ſuch a time; — rp 
led that the defendant aſſumed to lend unto the plaintiff upon requeſt — 
de⸗ gil. for a year, or otherwiſe to give him 40s. The plaintiff alledg- Ante, 44a. 713. 
bare eth, that the defendant did not lend him gol. lictt requifitus, Cc. poor 64 
cel nor pay the ſaid 40s. And it was thereupon demurred ; becauſe Owen, = 
05 the confideration was paſt and executed, and the conſideration and Dyer, 272. 
promiſe ought to go together: or elſe it ought to be a conſideration 4: — — The 


continuing, - Vy hezefore for this cauſe it was adjudged for the gar 
O fendant. 2. Leon. 111. Yalv. 40. — 
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Ca 6. Parham again Norton. 
| Michaelmas Term, 43. © 44. Elis. Rell g1;. 


| The acceptance R EPLEVIN. The defendant made conuſance, as bailiff of 8; 
of rent will not Ful Greoil, for 10s. tor an ainercement, and for 20s. f. rent, 
1 and for 20s. tor a relief. The plaintiff guoad the 108. tur the 
claiming a re- àmercement faith de jm ſud proprid, and traverſeth the pretcrip- 
lei int ident to tion to hold court, and to amerce ; and quoad the 208. for the 
the ſervice. rent, quod. paratus fuit, et obtulit J. S. bullivo Dni. F. G. who fe- 
Atoor. 643. fuſed it, and that he yet was ready; and quoad the 208. for a 
2. Co. Dig. 514. relief he ſaith, that the tenant died ſciſed, and the land deſcended 
2 108. unto two daughters, who, together with their huſbands, enfeoffed 
P-243*245* the plaintiff ; and that the lord, knowing of that feoftment, had 
accepted the rent from the plaintiff at ſuch a Feaſt ; and demanded 
judgment, whether now he ſhould have a relief (a). The defen- 

» dant, uad the firſt plea, for the amercement, demurs ; quead ti: 

ſecond plea, for the rent, traverſes the refuſal; and iſſue was joined 

thereupon. Quaad the third, for the relief, he demurred. 

And ALL THE CovRkrT reſolved, that the bar for the relief was 
inſufhcient, and that the acceptance of the rent was not any con- 
cluſion to have the relief; becauſe the relief is not any ſervice, but 
a fruit incident, and adhering to the ſervices. 

Ante, 548. THE Cour held, that the ee for the amercement was in- 

Cc. 3. 65. a, ſufficient; becauſe it was not alledged in fact, that the plaintiff did 

2. Hauk. P. C. not appear after ſummons; but gued preſentatum fruit per hamagium, 

95˙ that he did not appear: and that the iſſue joined upon the refuſal 
was ill; but it ought to have been joined upon the tenure. 
Wherefore a repleader for that point was awarded. 


(a) For the nature and ſeveral kinds of c. 24. for the alterations made in this ſpecies 
reliefs payable by ſoccage tcnants, vide of tenure, 
Co. Lit. 93. a. note [2]. But ſee 12. Car. 2. 


cas ). Hardman, Executor of Agnes Hardman, againſt John 
Hardman. 
Hilary Term, 44. Eliz. Roll 427. 

By what words DFB upon a bill obligatory. For that the defendant cagnevit 
_— 1 ſe debere, et promifiſſet ſelvere cidem Agneti 10l. at any time after 
0 the feaſt of St. Bartholomew, which ſhould be in anno 1600, quands- 
28 cungue tlie ſaid A. ſhould require it, if the ſaid A. adtunc eſſe! 
5 Xo * Aber *25 ; that the defendant, /icit ſæpiùs requi/itus by the ſaid A. 
Ane, 729, after the ſaid feaſt, v.. ſuch a day, &c. had not paid it. The 
561. 613. defendant demanded ozer of the bill, which was, * MEMORAN- 
Moor, 667. Dua, that I 7:bn Hardman the younger do acknowledge my- 
— 27 ſelf to owe, and do promiſe to pay to my mother Agnes Hard- 
1. 3 „man, the ſum of 10l. at any time after the feaſt of St. Baribolo- 
3-Lenn.1 194223. © met, whenfoever ſhe ſhall require the ſame, if my ſaid mother 
3. Ven. 233. ſhall be then in life: for the payment whereof I bind myſelf, my 
e wu « heirs, executors and 1 to John Hardman tlie elder, 
| — — my father, by theſe preſents, &c. In witneſs, c. —It was 

| thereupon demurred : and adjudgcd for the plaintiff; and that it 
was a good bill to Agnes by the words in the firſt part of the bill; 
and the words which oblige him to John Hardman, ſenior, in the 


laſt part of the bill, are void, 
Gibſon 
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Gibſon agalnſt G. Brook, Executor of Will. Brook. Car % 
Hilary Term, 44. Ex. Roll 1324. | 


GORE FACIAS, upon a judgment given againſt an executor If a ſci:e facias 
in debt, and damages de bon:s teſtatoris fi, S Hel ſi non, pro damnis, be awaroed 

de bonts proprits.— 1 he detendant pleaduil, quod alias poſt primum againid 1 
judicium redditum, the plaintiff had ined a fiert Facias againit him — oy 
upon that judgment, upon winch writ the ſheriff had returned gi facts d- 
nulla bona teflatoris, &c. nc aliqua bona propria. And afterwards, bu, propriis, 
upon averment made to the Court, quod deva/tavit bona in Loudon, on a e eu 
a ſpecial writ of her facias was awarded to the theritf of London, to RI — 
enquire /i deνuut; and the ſheritf returned the inquiſition, quid and he pleads, | 
band te/katiris devenerunt to the hands of the defendant after the and judgment, 
teſtator's death, to the value of 1c. which he had converted to on a demutrer 
his proper uſe, V hereupon a /cire facias was awarded againſt him, ee, be 
to thew cauſe quare executionem, &c. And he appeared upon it, Fur, the 
and pleaded quad damna, quod nau potuit dedicere executionem et judi- plaintiif cannot 
clam ſuper inde ; et-quoad the debt, qued riens inter Mains. And it was atterwards ſue 
thereupon demurred ; and adjudged for the defendant, (quod wide out à ſecond 
ante, fel. 859.) prout per recordum prediftum remanent" in ſus robore 3 
 minime reverſut. plenius apparet. And avers the debt in this record hae a ſpecial 
and in the fd record and the perſons to be all one; et quod writ. 

nulla alia bona que fucrunt teſlatoris, after the day of the purchate of Ante, 859+ 
thefirſt writ of ce facias huc uſque devenerunt unto his hands. 


It was thereupon demurred: and held by THE WHOLE COURT, that Ante, 592. 
his general /cire facias upon the firſt judgment was not good; for it is 2. 540d. 226. 
barred by tho judgment in the firſt /eire facias ; but if that afterwards 
any goods had come to his hands, hie ought to have had a ſpecial 
writ reciting this matter, that after this judgment aſſets had come to 
the defendant's hands, and to have praved execution of them : as 
upon pleinment adminiſtra aſſets is found for part, and afterwards 
allets came unto them. WM hcrtetore it was adjudged for the 
detendant, 
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44. Eliz. In the Queen's Bench. 


Sir John Popham, Knt. Chief Juſtice. 
Sir Francis Gawdy, Kut. 
uſt ices. 


Sir Edward Fenner, Kut. 

Sir Chriſtopher Velverton, Kut. 

Sir Edward Coke, Kut. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General, 
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rn | ' Dawes againſt Bolton. 

Hilary Term, 44. Eliz. Rol! 
CTION upon the caſe for theſe words: Thou art a knare, 
and haſt received ſtolen ſwine, and haſt received 2 


To charge a 
perſon with 
having received 


Aolen goods, * ſtolen cow, and thou kneweſt they were ſtolen.” The 
was not action- defendant pleaded not guilty ; and after verdict it was moved, that 
. the action lay not. And of that opinion was THE WHOLE Courr, 
A al ſente POPBAM; for the receiving of ſtolen goods, knowing them 
Yelv. 4. to be ſtolen (unleſs he receives them to maintain the felon), is not 


3 — felony (a). And although it were objected, that it is a great 

4. Bar. Ab. goa. flander, and a cauſe of binding him to the good behaviour, if it 

2. Hawk. 450, Were true that he received ſtolen goods, and therefore cauſe of 
action; as it hath been adjudged for ſaying, * Thou layeſt in wait 
to murder one,” although he were not charged with felony, yet 
the action lay; quid fuit conceſſum per Curiam ; yet the Court held 
here, that the action lay not; for it may be he received them as 
bailiff, or lord of a manor, who had liberty to have waifs, and 
felons goods ; and then it is not any offence, and it ſhall not be 
taken in the worſt ſenſe, when it may have any other conſtruction? 
as in Doctor Stanhope's Caſe, ** Thou getteſt thy living by ſwearing 
and forſwearing, an action lies not; for he might have the 
fines of ſuch as commit perjury. And although it were urged, that 
the conſtruction ſhall be as of words in the worſt part, ſpoken 
maliciouſly, when he ſaith, ** thon art a knave, and hatt received, 
« &c.” yet THE COURT rded it not; but, upon the firk 
motion, adjudged it for the defendant. . 
(a) Sed vide 3. Will. & Mary, c. 9. 1. Ann. c, 9. F. Ann. c. 31. 4. Oeo. 1. Cc 


Carr 2. Lea againſt Exelby. 
In an action up- A SSUMPSIT. | Whereas. the defendant was poſſeſſed of ſuch 


on mutual pro- 


— in conſideration the plaintiff promiſed to pay unto him ſuch 


pay a ſum of a ſum of money ſuch a day and place, that the defendant 
money, and that promiſed ſuper ſolutionem inde to ſurrender unto him his leaſe: 
the other ſuper and alledgeth, that he at the day and place tendered the 
— money, and that the defendant had not ſurrendered his leaſe. The 


would ſurren- : 
der a leaſe, the declaration muft ſtate a render of the money by the plaintiff, and a refuſal of it by 
the defendant. 2. Saund. 366. 8 | 

BR: defendant 


a leaſe for years, the inheritance being the plaintiff's, - 
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tfendant pleaded non aſſumplit; and found againſt him: and it was 
moved in arreſt of judgment, that the defendant was not to make 
the ſurrender but upon the payment of the money, or an expreſs 
tender and refuſal. And the plaintiff here hath alledged g ob- 
wit; but he ſaith not that the defendant refuſed, which is material, 
and iſſuable; and he might have taken iſſue upon the refuſal, if it 
had been alledged : and although he hath pleaded nor afſump/it, yet, 
the declaration being ill in ſubſtance, the defendant may well take 
advantage thereof.-CokE, Attu ney-Ceneral, moved, that the de- 
caration was good, and there needed not any tender and refuſal 
to have been alledged ; for it ſutficeth to alledge that in conſidera- 
ton he aſſumed to pay ſuch a ſum, the defendant aſſumed to fur- 
tender; ſo there being an umpſit againſt an umi, it had been 
well enough.—But ALL THE CovkT held, that if the promiſe had 
been in conſideration he aſſumed to pay ſuch a ſum, that the de- 
ſendant had aſſumed to ſurrender, that had been ſufficient; for 
then he is to make his ſurrender, and he ought to take his remedy 
zainſt the other for the non- performance of his promiſe : but here 
it is, that he aſſumed to pay, and the other aſſumed to ſurrender it 
won the payment, ſo as he would not truſt to his promiſe ; but 
when he had paid, he would then ſurrender it. And in the firſt 
cle, he needed not alledge the performance of the promiſe; but 
lere in this he ought. And when he faith guid uit, and faith 
not that the other accepted it or refuſed it, his allegation of the 
tender is not to any purpoſe ; for he ſhall never ſay quid obtul:t 
only, but he ought to plead further that none was there to receive 
i, or that he retuſed ; or he ought to alledge payment; and here 
t is matter of ſubitance, for want whereof the declaration is not 
good. Wherefore it was adjudged for the deftendant.—And after- 
wards COKE ſaid, that I Tllenball's Caſe was adjudged, that tender 
without alledging a refuſul was not good. 


Brown againſt Saint John. 


ACTION for theſe words: You have committed burglary in Hu. 


breaking his houſe” (innuendo the houle of one Bennet) ** and 
ſtealing his goods.” — After verdict it was moved, that an action 
hy not; for the breaking of an houle may be as a treſpaſs, and 
not felony : and he doth not ſay whoſe houſe he brake but by 
tie innuendo, which is not ſufficient; ſo it is uncertain.—And it 
vas therefore adjudged that the action was not maintainable. 


Cox againſt Humphrey. 
uod vide ante, page 877. 


T was now moved again by WILLI AMs, GHeant, and the words 
 Aledyed to be ſuch : ** Thy boy” (inen Ambroſe Latham, the 
pantiff's wife's ſon) ** hath cut my purſe and thou haſt received 
: u, knowing it, and haſt the rings and money that were there in 

tay hand, therefore 1 charge thee with felony.” And adjudged 
hat the act ion lav not, for it doth not appear that the purſe was 
Ut feloniznfly; and then the receiving of the boy and of the things 
Which were in the purſe is not felony. W herefore it was adjudged 
for the defendant. 
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Latham again, Humphrey. how hu 
Hilary Term, 44. liz. Rell 350. 


Words not ace ACT ION for theſe words: Thou haſt cut my purſe, there 
tionable. fore I charge thee with felony.” —After verdi& it was ad- 


Cro. Jac. 31% judged that the action lay not; for to ſay, © Thou haſt cut; 


1% purſe” without ſaying aeg il appears not tat by had ay 
Aut un felony, wherlore notathonable, 


CA . 


cn. Blofield 9901 fl Grymes, 
bern Iiaie. GCIRE FACTAS upon a judgment in debt, The defendant 


leaſe to the bail pleaded in bar that the plaintiff, upon that jndgment, had x 
8 another time brought a /cire facias againſt the bail, and that after 
— principal ? wards he releaſed to the ſaid bail all actions and demands, &c.—lr 


was thereupon demurred: and, Whether this releaſe to the hail 


ſhall be a diſcharge to the principal? QV&RE, quia Curia aden LR 
2 an c 
. trought 
| | cord wa 

Carr 7. a Houle againſt Laxton. Term 
In cjewent, FE JECTIONE FIRMLE of a lcaſe from Scricant Hral; and de- 54 
the leaſe ſhall clares, That he 16th Jar. 44. Eliz. by indenture dated 2d Term n 
de intended to Jan. demiſed, &c. Ihe defendant pleads, that long time befor arule in 
—— ag the leſſor of the plaintiff had any thing, the queen was ſeifed | tay of t 
| — and if fee, and by her letters patents conveyed it to one T. who let itt errors it 
the defendant the defendant for years, whereby he was poſſeſſed until the leffor o And no 
pleads a title in the plaintiff entered and expelled him, and diſſeiſed 7. and let to moved, 
3 5 the plaintiff, upon whom he re- entered The plaintiff faith t12W becauſe 
plaintif or his his leſſor was ſeiſed in fee, and let to him, prove, &c. aBsQUE HO Chief] 
leffor, and aſter- that he diſſeiſed the aid 7. And thereupon the defendant demur ws ſan 
wards re- enter- red, HARR1S,. /crjeant, for the defendant, maved, that the declara adum 
ed, the plaintiff tion was not good; becauſe it is that he demiſed 16th Far. by in dium fi 
1 — —4 denture dated 2d Jan. and he doth not ſay 2 deliberat. 16th Jon cord car 
without making for otherwiſe it ſhall be intended to be delivered the day wheres! enltate, 2 
a title at large to 3t Hare date,—And of that opinion was GAwWwDY.— But ALL 1:28 mention 
himſelf or is OTHER JUSTICES held, that, notwithſtanding, the declaration wa it was ſe 
— 138, good; for although a deed fhall be intended to be delivered whe adjourny 
671. 773. it bears date, unlefs the contrary be ſhewn ; vet when it is ſaid H jadgmer 
he demiſed fuch a day, by indenture dated fuch a day before, it! the reco 
9 neceſſarily to be intended that it was not delivered the ſame Cay | the writ 
Run, Ej. 97. bare date, but upon the day of the demiſe, as it is alledged. the Regi 
==” d. 174. : | dum. 
A 2X SECONDLY, It was moved, that this replication was not geo -y it 
without making title to the leſſor; and it is not ſufficient to , vas not 
that the leflor was ſeiſed in fee, and traverſe the diſſeiſin: for whe Do. wi 
a ſpecial title is ſhewn in the bar, and by that he deſtroys the titl . Aer 


of the leſſor of the plaintiff intended in the count, conſeſſing tha 
he had not any eſtate but by diſſeiſin, he ought to make a ſpecialre 
plication thereto ; and it 1s not ſufficient to ſay that he was fel, 
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in fee, for ſo the defendant hath confeſſed; but he ought to ſhew Horst: 

how he had a lawful title in fee, and by what means he came there- £247 

w; and in proof thereof 5. Hen. 7. 33. Hen. 6. and 22. Hen. 6. * 
were cited. THE CouRT held it to — a good replication ; for | 

the material matter in the bar alledged is the diſſeiſin: for thereby 

the title of the leſſor of the plaintiff is confeſſed and avoided, and 

it ſufficeth the plaintiff to maintain a lawful ſeiſin in fee in the 


ker, and to traverſe that which deſtroys his title; and he need 


ne an liger title; as 12, Ele, Dye, 46. 2. Where 


ue vas given, that if ther caule were not ſhewn upon the third 


by of next Term, judgment ſhould be entered for the plan- 
if, tone pro nunc. And afterwards judgment was given accord- 
ney and affirmed in a writ of error, * | 


U 


Andrews againſt The Lord Cromwell. Car g. 


f . Trinity Term, 43» Eliz. Roll 49+ 

FRROR to reverſe a judgment given in the common pleas in If an affiſe be 

an aſſiſe againſt Andrews and nineteen others, the writ being ſummoned de- 

trought by all of them returnable Hilary Term, 43. Eliz. which re- re Juicer of 

cord was then returned, but nothing done therein in the faid — oo ag 
Term. Quindena Paſch. 43. Eliz. Lord Cromwell ſued a =_ facias, and the Chief 

quare executionem habere non debet, returnable quingue Paſcha, at which Juſtice of the 
ty Andrews appeared, and the others exa#: non venerunt. In that en pleas 
em nothing more was done againſt Andrews and the reſt. But 208 — 2 
f arule in court was given to Andrews to aſſign his errors the fourth — a * 
ay of the next Term, at which day Andrews only aſſigned divers the fame coun. 
00 errors in the record. Lord Cromwell pleaded in nullo eft erratum.— . and the aſ- 
ud now, upon reading the record, Cox E, the Queen's Attorney, fue titten be- 
moved, that they ſhould not proceed to the examination of errors, — 
becauſe the writ of error was not good; for it is directed to the feulty into C. B. 
Chief Juſtice of the common pleas, and ſuppoſeth that the aſſiſe where judg. 
ws ſummoned before ſuch, and taken before fuch, &c. Et re- — given 
ardum coram vobis refidet, ideo vobis precipimus, quod ft judicium red- — _ 
dium fit, quod tunc, &c. and the writ mentioned not how this re- error is brought 
cord came into the common pleas, viz. by adjournment pro diffi- in B. R. di- 
enltate, as — was ſhewn in 10. Elz. where the writ made m_— 3 5 
mention, coram vobis venire fecimus propter difficultatem, or how, _ 
t was ſent thither; for it was 5 mf gh — be there by — _ 
ajournment before judgment, or removed by a mittimus before aſſize paſſed, re- 
judgment, or by a certiorari after judgment; for, for the ſafety of citing the ae 
the record, it is removed oftentimes to remain in the treaſury, and — os 
the writ ought to mention how it comes in; and fo is the writ in des a 
te Regiſter © de recordo mittendo, and in Fitzherbert's Natura Bre- name), « ſs 
dum. — And, becauſe this writ did not make any ſuch mention, , capta 
All THE JUST1CES, excepting FENNER, reſolved, that the writ betone the Chies 
vas not good, and it ſhould abate; and although in 5 Edu. 6. — 
5 where a judgment was in a quare impedit before the Juſtices recite bow the 
Ja 0! ny; Prius, by the ſtatute of Weſtm. 2. and error thereof being _= came ints 

f common p. 

g the writ of error is not good. Yelv. g- Noy, 44+ Cro. Jac. 94. 5 0G 


| Nnun2 brought, 


822 | Trinity Term, 44. Eliz. In B. R. 


Axis brought, exception was taken, becauſe he doth not ſhew in the 
e wit where the judgment was, and yet held to be good; for there 
pa WIE the record began, and remained in the common pleas, and where 
the judgment was, was not material: but in this cafe the record 
_ 8 was not at firſt in the common pleas, and therefore he ought to 
Doan, 0 5 thew how it came thither.— But all the CURs1TORs of the chan. 
2, Bulſt. 171. Cery ſaid, that the writ in the Regi/ter and Fitzherbert's Natura 
x. Salk, 201. Brevinm is, where the record comes into the common pleas by 
writ; but when it comes thither by delivery to the hands of tlie 
Chief Juſtice of the common pleas, as here, they have not any ſuch 
writ.—PorhAM, Gawyy, and YELVERTON, ſaid, that foral- 
much as the expreſs precedent in Fitzherzert's Natura Breuium is, 
that this writ lies where the record is brought in the common 
pleas for difficulty, and no precedent can be thewn that any other 
Writ had been ever allowed in any other manner ; they held, that 
this was not now e allowable. - G AWD ſaid, when the record be- 
gins in one place, and is finiſhed in another, there of neceſſity in a 
writ of error the proceedings in both places ought to be mentioned. 
And Andretus thewed precedents, Eajter Term, 4. Hen. 5. Roll 109. 
and Eejter, 5. Hen. 5. Roll 41. that the writs there were in ſuch 
caſes as they are here; but the precedents being viewed, were di- 
rectly to the contrary. Wherebore they held, in regard the prece- 
dents are ſo, and none to the contrary, that this writ varving from 
them was not good, nor allowable.—-But FENNER conceived, that 
foraſmuch as this writ is but a commiſſion to examine the errors, 
although it is not here ſo formal as it ought to be, yet, having 
ſubſtance, it was well enough ; and the defendant, having admitted 
it by pleading 1 u c/t erratum thereto, he may not now take ad- 
vantage thereof. —But ALL THE OTHER JUSTICES held, that the 
writ not being good, they ex 2c:0 ought to abate it. 


fn an affize SECONDLY, They held, that this aſſignment of errors by Anarews 
acainit ſeveral, only per ſe, without ſuing a ſummons and ſeverance of the others, 
and one only ap- is as nul and void: and therefore, although the writ were good, 
at's 3 yet they would award exccution; for the writ of /cire factas, gu 
hun, be cannot Cxecutionem habere non debet, is as a ſpur to cauſe the plaintiffs to al- 
ger f bring er- ſign their errors; and when it is returned /cire fect, and nothing 
ror without done thercupon (for this aſſignment of errors by himſelf only, 1538 
ſummons and if nothing had been done), execution ſhall therefore be awarded: 


1 ; : 

5 and although there is now a year paſſed after the return, and at 

* ; this time no judgment that there thall be execution, nor that 
v. 7 


any continuance was entered, yet it is not material, for there never 
1. Bac. Ab. 7. ; 5 ion shall 
Cro. Jac. 92, - {hall need any other ſcire facias to be awarded ; but execution 1na 
. Saund. 239. be taken when there is an apparent default in the plaintiff that he 
* R. H. 51. would not aſſign his errors. Wheretore the writ was abated, an 
+575 — execution awarded. 3 
2 111% 8 973. 
Par. K. B. 47 
Fung. Ts 4. Bac. Abr. (60. 


See 5+ Geo. 1. c. 13. 
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Colſton againſt Roſs and Levet. Carr g. 
ACTION of the caſe againſt the defendants, late ſheriffs of 12K. Eſcape from an 


For that whereas, according to the cuſtom of the city of 1%, 27 on a ca- 
a < . - - - 1 pics from the 
e levied a plaint of debt of 151. againſt one Leyten before the ſaid at Vok; 
ſheriffs in the court of Guildhall, according to the cuſtom there, the ſheriffs g 
and thereupon had ſummons awarded returnable at the next court pleaded, that 
there, which was returned ut; and aſterwards had a capias awarded fey let him at 
returnable at the next court before the aforclaid A and Inet; at aug Tera 
which court, ſuch a day holden, the ferjeant returned. ci cps oi, The plea 
d paratum habuit, Ic. at which court holden before the ſaid & / hett ill, as it 
and Lever, then ſheriffs, the ſaid Leyton was committed unto the did not appear 
queen's gaol under the cuſtody of the ſaid defendants, there to re- "OE = 
main until he ſatisfied the debt, or the plaintiff t _ 1 1 oy 2 
whereupon he there remained from 17th Jar. 43. u/que 18. Jan. 43. foner, 
at which day the defendants ſuffered him to go at large, the plaintiff $. C. Noy, 4c. 
not being {aisficd his debt, and ſo went into places unknown, 2. tant. 393. 
whereby he is deprived of his debt, unde a#io accrevit. The de- Rec. ab. 234, 
fendants plead, that they let him at large by reaſon of a writ of 4+ ec. Ab. 451, 
privilege awarded by the council of 1%, &c. And it was there- LS 37 Be 7 te 
upon demurred, becauſe they did not alledge the authority of the 
council there, &c.—And it appears not to the Court that he might 
be privileged there; for it doth not appear that they had au- 
thority to hold plea in debt, fo as the plaintiff might have juſtice 
there. And for that and other cauſes it was held, that the bar was 
not good ; and that the ſheriffs, although they let him at large by 
colour of the writ of privilege, yet the writ not being a good war- 
rant, they arc reſponſible to the plaintiff, for they at their peril are 
ere heed what warrant they had to let him out of their 
cultody, 


But then divers exceptions were taken to the declaration by An aliar capiar 
Cox, the Attorney General, —FinsT, Becauſe a capias is awarded from an interior 
returnable at the net court, which ought not to be ſo ; but there pr. ne 
ought to be a dav certain of the return.—Sed nn allocatur ; for the — 49c 4 
proceſs at the moſt is but erroneous, whereof the ſheriffs ſhall not ments, by their 
take advantage; and the plaintiff is to declare according to the re- proper names, 


© « , wi 
cord, and hc cannot vary trom it. | as = 


SECONDLY, Becauſe the cap/as is awarded returnable before Refs party was not 
and Levet, which is not good; for it may be they ſhould die or be arreſted an the 
removed before the writ returned; and therefore it ought to have fen writ, is 
been awarded returnable before the ſheriffs, without naming their — 1630 
proper names, as writs of proceſs awarded out of this court or Ts 
common pleas arc always retu rnable before the Juſtices of the bench * 
without their proper names for the reaſons before, —-But ALL THE 
jus rieks ſaid, it was well enough notwithſtanding, when it appears 
that they were ſheriffs at the time of the return, as it appears here by 
the record that they were : ſo, although a writ awarded to the 
lleriffs without their proper name is the ſureſt way, for that it 
may be he may be removed before the exccuting thereof, but if it 

© awarded unto him by his proper name, and he be ſheriff at the 
ume of the executing and return thereof, it is well cnough ; ſo of 
Nnn3 proceſy 
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cor: ro proceſs awarded out of this court returnable before the Juſtices 
1 their proper names, it is well enough in law, although not fo in 
aeg policy, for the reaſon aboveſaid. 


THIRDLY, Becauſe it is not alledged that the ſaid Leyton was 
arreſted ; and if he were not arreſted, there cannot any action be 
brought for his eſcape. —Sed non allocatur: for when the ſerjcant 
returned cepi 7 et paratum habeo, it is to be intended that he is 
arreſted; but if he were not arreſted, yet the record is, that he is 
committed per Curiam to priſon; which is ſufficient, the party being 
preſent in court, without an arreſt. 


A commitment FoUuRTHLY, The commitment is ibidem remanſurus a e the 

ibidem reman- debt be ſatisfied, or the plaintiff barred, which is not a lawful com- 

Herus guouſgue mitment; for then he Mould not be bailed, which is againſt law 

is good. and the courſe of all courts.—But THE CovukT held it to be well 
enough ; for, that is the manner of commitments in all courts ; for 
the court is not to demand bail, but yet if he can find ſureties, he 
ſhall be bailed; for it is ſo intended in the commitment, Where- 
fore, notwithſtanding theſe. exceptions, it was adjudged for the 
plaintiff. | 


Cars 10, Elwyn againſt Montford, 


Judgment ob- ERROR in the exchequer chamber of a judgment in the queen's 
taincd and no bench. The error aſſigned was, Becauſe there was not any 
bail filed is er- bail filed for the defendant.—And it was agreed to be clearly an 


roneous. . 
a r, and the judgment therefore roverſed. 
Cro, Jac. 568. Moor, 694- 


Corn againſt Paſlow. 


If after the we- ERROR in the exchequer chamber of a judgment in the queen's 
wire is awarded bench. The error aſſigned was, Becauſe upon a challenge to 
to coroners, the the ſheriff the venire facias was awarded to the coroners, and re- 


Casr 11, 


ew pm turned by them; and at the / prius a tales was returned by the 
Ante, 536, new ſheriff de circum/tantibus.—And it was held to be a maniſeſt 
Yelr. x5. error, and that it was not aided by the ſtatute of miſconveyance of 
2. Stra. 942, Proceſs ; for it is a miſ- trial. 

Cav 12. Grice againſt Chambers. 
The cuſtom of H RROR upon a judgment in Norwich in debt upon an obliga- 


an inferior court tion, where the defendant confeſſed it to be his deed, but, ac- 

v ll eontroul the cording to the cuſtom there, prayed quid inguiratur de debito. And 

gencralprafice. thereupon the Court awarded a precept to the ſerjeant to make an 

1. Leon. a. pl. 3. inqueſt to enquire thereof; which inqueſt was returned; and found 

7. Mod. 96. jt to a certain ſum, for the which ſum the plaintiff had judgment 

3. Burr. 779 to recover. And this matter was affigned for error; and, becauſe 
it was done according to cuſtom, it was not reverſable. And 
thereupon the judgment was affirmed. 
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Brendloſs againſt Philips. Cart 13, 


Der. The plaintiff declares that the detendant, in conſidera- If anannn-lreng 
tion of 1001. paid, granted unto the plaintiff's father an an- be deviſed, the 
ual rent of 6ol. iiſuing out of the manor of Dale, for ſixty years, e Pare. 
with 2 nomine pen for non-payment, and that his father deviſed — to it; and 
the rent unto him; and for arrearages of the rent and nomine debt will lie 
he brought the action. Ihe defendant pleaded the ſtatute for the arrears, 
of uſury, and iſſue thereupon, and found againit him. Ants, 2 
GopFREY moved in arreſt of judgment,—FirsT, That an ac- 1. Roll. Ab. 30. 
ton of debt lies not for this rent, but a writ of anauity as long as ** Bulſt. 151. 
it continues.—SECONDLY, That this nomine pene was not deviſed 1 
unto him, and therefore it paſſed not. 4688 
YELVERTON, Juſlice, held, that an action of debt well lav; and Co. Lit. 162. 
that there was a difference where a rent for years is granted origi- 
ally, and where a rent or annuity is granted in tec, and out thereof - 
igrant is made for years, there no action of debt lies (a) during the 
jears; but in the firſt caſe it well lay: and in the laſt point he 
held, that the nomine pane paſſed as incident to the rent.— And of 
that opinion was FENNER as to the laſt point, but he doubted of 
the firſt.— W herefore, ceteris Fuftitiariis abſentibus, adj au natur. 
(a) See 8. Ann, c 14. f. 4. 
— — 
Trinity Term, 44. Elix.— In the Court of Wards. 
Gaſcoyn againſt Longvile, Casr 14s 
JT was reſolved by the two Chief Juſtices, the ſurveyor, and at- An inquiſition 
torney of the court of wards, that an office finding that one of office finding 
ſuch was ſeĩſed in fee at the day of his death, although it doth not Wat a perſon 
find his dying ſerfed, is ſufficient; for that anſwers well the — 
words of the writ of diem clauſit extremum : and it ſhall be intended is — 
that he died ſeiſed. But in Danbie's Caſe it was reſolved, that an 
office finding that one ſuch held of the queen the day of his death, 1 — gh _ 
without finding the ſeiſin or eſtate, was void. And it was ſaid, wy 
- according to theſe reſolutions there are many ancient prece- 
nts, . ; 


Bedingfield's Caſe. | Cant 15, 


ENANT in tail covenants to ſtand ſeiſed to the uſe of himſelf If tenant in tail 

tor life, and after to the uſe of his eldeſt ſon and his heirs ; covenants to 
_ aſter covenants with a ſtranger to levy a fine to the uſe of the _ —— 
kranger and his heirs; and levies a fine accordingly, and dies: gelt — ——— 
Whether the ſor: ſhall have this land by the firſt covenant, and mainder to his 
tlat the fine doth ſtrengthen it, or not? was the queſtion.—And bs in fee, and 
It was reſolved that the fon ſhould not have it; for when tenant *frwardslevies 
in tail covenanted to ſtand ſeiſed to the uſe of himſelf for life, that — 
u much as he could lawfully do, and the limitation over is void, thall — 
you — remained ſeiſed as before. And ſo the taid Juſtices and Ante, 259.451. 
ounſel of the court reſolved accordingly. Moor, 32, 
fielen 110. 2. Co. 53, Noy, 46. 1. Brownl. 193. 1. And. 297. Gilb. Uſes, 111. "Salk. 619 
lun. 783. Cruiſe on Fines, 163, 3. Burr. 1705. 


Nun a Penyſton 


$96 | Trinity Term, 44. Eliz. In B. R. 
Carr 16, | | Penyſton againſt Lyſter. 


Tf tenant in tail was alſo then reſolved at the ſame time, that where tenant in 
ee To tail bargained and fold lands in fee, the bargainee levies a tine 
— 2 yy 4 with proclamations, five vears pals in the life of the bargainer, and 
levies a fine, afterward he dies, that this tine ſhall not bar the iffue in tail, bur 
the iſſue mall that he ſhall have a nzw five years after the death of his father; 
have five years for the father by his bargain and ſale had given all his right, * 
. _—_— againſt that he could not enter to avoid the fine : and then when lie 
a died his iſſue is the firſt to whom the right deſcended. wherefore he 
Moy a6: is within the ſaving of the fla tute. But if tenant in tail had been 
3. Co. $7. b. only diſſcised, and the dijſeitor had levied a fine, and the tenant in 
Dyer, z. tail had tuffered the five years to pats without claim, that ſhall 
Plowd. 374. bind his iſſue; for the tenant in tail had a right at the time of the 
2 l. fine levicd, and therefore the ifſue is not within the ſaving, 
1 Wherefore it was reſolved, upon the firit motion, ut ſupra. 

Cruiſe oa Fines, 209, 210. 

See 4. Hen. 7. c. 24. and 32. Hen. 8. c. 36. 


Trinity Term, 43. Elx.— Ia the Common Pleas, 


Casx 17, Walter againſt Pigot. 
5 Trinity Term, 43. Fliz. Roll 103i. 
A bond is % · EBT upon an obligation de ſeptingenta et quinquaginta libric. 
tuagentis of qriit- The defendant demands oyer of the obligation, which was, 


ey 455 > conceſſit ſe teueri in ſeptuagentis et quinquagintis librts, The condition 
> pot tor Se was for the payment of 5001. at a day, &c. The defendant pleads 
Moor, 645. variance betwixt the writ and bond. —And THE Covrr reſolved, 
. 3 that the plea was inſufficient ; tor /eptuagenta ſhall be well taken 
8 422. for /iptingenta, as 5wwi7int! for viginti; eſpecially the intent of the 
10. Cc. 123. parties appearing as it doth by the condition. Wherefore the 
Cro, Jac. 147. defendant was ordered to anſwer. And the plaintiff's counſel re- 
Oro. Car. 413. cited a verſe to prove it, ginta ſignat decem, ſed genta dat tibi centum. 
33 DG. And the defendant pleaded 1% off fattum. And it was found by 
ſpecial verdict, and adjudged for the plaintiff, 


Gon hs; = Ward acvinft Lavile. 
, 8 Micheeimas Term, 43. & 44. Fliz. Roll 1205. 

Tn relate, the P EPLEVIN. The plaintiff counts of the taking apud Dale, 
place of the without alledging any certain place, as the uſual courſe 1s to 
taking mult be ſay in quodam loco vocat', &c. And for this cauſe the defendant de- 
2 6 murred. And the count held to be ill; for the place is put in the 
Hob. 1. count to give notice to what the defendant ſhould make his title, 
Got, 195, and aniwer that the vi:l is too general and uncertain. V herefore 
x. Brownl. 176. the couut, being againſt the general form, was adjudged to be ill. 
Carth. ibs 2+ Will. 355. : 

Catz 13. Sir Chriſtopher Heydon's Cale. 


Trinity Term, 44. Eliz. Roll 1307. | 

A ſeire facias gO!RE FACTAS upon a judgment in debt againſt Sir Millan 
as ain ſi the her O Heiden was ſued againſt Sir Chriſtopher Heyden and his terte. 
erd % e tenants. Sir Chriſtopher Heyden and four others were terre-tenant 
97g ra ie Sis Cirifopher pleaded, that be was ſon 
ee returned; and thereupon Sir Chriſtopher pleaded, 3 
dct a unſt the, and heir of Sir Hilliam; and pleaded in abatement of the writ, de 
anceſtor. cauſe a ſcire ſusias was not ſued againſt him as heir, ———_ 
Cre. Car. 29. ape a /cire facras ſhould iſſue firſt againſt him as heir, before t ' 

wit ſhould iſſue againſt the tcrre-tenants,—And THE WHO 


CouxT held the plea to be ill; and the writ was adjudged Toke 
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Tuke, Adminiſtrator of Rich. Tuke, againſt Cheek and 


Caſtrel. 


Trinity Term, 44+ Eliz. Roll 1445. 
DEBT for the arrearages of an annuity. The defendant pleaded 
a releale of all actions before the day of payment.—And after 
ner of the deed it was demurred thereupon : and held to be no plea, 
becauſe a relcaſe cannot diſcharge a duty which was not then in 
being. Wherefore it was adjudged for the plaintiff. 
33. Hen. 6. 43. 1. Bulit, 178. Moor, 133. 2, Roll, Ab. 404. 2. Ld, Raym. 786, 2. 


Stebs againſt Bennet. 
Trinity Term, 44. Eliz. Roll 502. 


REPLEVIN of the taking of his beaſts in a place called S. in 

IVarminſier. The defendant avows the taking damage feaſunt 
in ſixteen acres of paſture, and made title to thoſe ſixteen acres. 
The plaintiff ſaith, that the 7 — where the taking was contains 
two acres of paſture only, and ſhews the buttals of thoſe two acres, 
and made title unto them; and that the defendant de injuria ſud 
proprid took the beaſts there; ABS Hoc that he took the beaſts 
in prædicto loco wocato S. in Warminſter, containing fixteen acres, 
prout, &c,—1t was thereupon demurred: and adjudged that the tra- 
verſe was ill. 


Field againſt James Winlow, alias dictus John Winlow. 
Eaſter Term, 44. Eliz. Roll 718. 


DEBT: And counts, quid cum prædictus Facobus per nomen Jo- 
hannis IF in/ow, ſuch a day and year per queddam ſcriptum ſuum 
ali gatarium conceſſit, &c. The detendant demanded cyer of the bond, 


whereby it appeared that the defendant, by the name of John Min- 
nw, fecit ſeriptum, Sc. And the condition was, if James ¶ inlou 


paid, c. M hereupon the deſendant demurred, quod breve predit. 
i narrati9 minus ſuſſiciens in lege exiſtunt, Sc. — IHE Covxr held, 
that the action lay not; for John cannot be James (a). 


Owen, 48. Cro. Jac. 553. 640. 


(a) But the plaintiff might have ſued the have replied the eſtoppel. Lind v. Hook, 
deſcndant by the name of Jobn Vine; Mod. Caſ. 225. L. C. B. PaK AT MSS. 
and if he had pleaded a miſnomer, he might 


Dyer, 273. 1. Lut. 519. 


Michaelmas 


97 


Cast 20. 


A releaſe of all 


a/710ns (hall not 


diſcharge the 
growing arrears 
of an emuwity. 


Co, Lit. 292. b. 
Salk. 57 5, 576. 


CASE 21. 


Pleading. 


Co. Lit. 282. 
Ante, 795. 


Cair 22, 


If Jebn execute 
a deed in which 
he is named 
James, it is not 
bis deed. 


$. Hen, 6. 


pl. 25, 


34. Hen. 6. 

19. b. 

2. Roll. Ab. 21. 
1. Salk. ö. 


BY. 
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Michaelmas Term, 


44. and 45. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 
Sir Francis Gawdy, Kut. : ; 
Sir Edward Fenner, Knt. Juſtices. 
Sir Chriſtopher Velverton, Kut. | 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Kut. Solicitor General. 


Lord Sands again Pinder. 


Carr 1. | 
5 Trinity Term, 44. Elix. Roll go. | 
Jn plating © RESPASS Quare clauſum fregit voc Ar. Cadbury Ground 
an for apud Motte ont. The defendant pleads, tha bn — 
@ way in right qu, Wc. et prædicto tempore que, &c. he was et adhuc «f 


it the plaintiff 


of a parſonage, cler eus, N de, et in rectorid eccięſiæ parochiæ de Mottesfont pre 
alledge that he dict. in 


averring that be 
wwasparſon tbere 
ws = par- Place WHERE, to an hamlet called Lickerley, infra parochiam de Mat- 


: fonage was tesfont predift. to carry his corn and tithes growing in the ſaid 
a id N 0 The iſſue was 
the Sa az upon the preſcription, and found for the plaintiff. 

quem bedeſcrib. It was moved in arreſt of judgment, that this plea was not good; 

- ed as the hamlet for he alledgeth a preſcription in himſelf and all his predeceſſors, 

of L. inthe pa- parſons of the ſaid pariſh, and ſheweth not that he was parſon there, 

nim of Al. it and ſo he doth not enable himſelf to the preſcription. But becauſe 

ſhall be intend- * * P 

ed that they are it was alledged that he is a clerk, and ſeiſed of the parſonage in jure 

both one. ecclefie, although he doth not ſay that he is parſon, yet it is good 

; enough; for he cannot be ſeiſed in jure cccleſie unleſs he were 

5. Com. Dig, 31. parſon ; fo it tantamounts, and therefore well enough. 

x SecoxnDLY, Becauſe it is not alledged in what vill the faid 
houſe is whereto he claims the way; for it may be it was in ano- 
ther vill.—Sed non allocatur ; for the parſon ſhall be always in- 
tended to be reſident within his parſonage. Wherefore it is in- 
tended that the parſonage-houſe is within the ſaid vill where the 
pariſ. i is alledged to be (viz. in Motte font). 

THIRkDLY, For that the venire facias 18 only of Motte sent, and 
not from Lockerley alſo, it was therefore alledged that it was a mit- 

Ros. trial. Wherefore, &c.—But ALL THE Cour held, that foral- 

Ante, 426. 837+ much as Lockerley is mentioned as an hamlet infra parocbiam di 

Mattesfont, it ſhail be intended that the pariſh and vill of Al. 

tesfont are both one, and then it ſhall be taken to be the hamlet 

of Mottesfont ; for although a pariſh may be extended to many 
vills, yet it ſhall not be conceived to be ſo, uuleſs it be ſhown.—And 


to that purpoſe Ga wp x cited Long, quinto 5. Eqw. 4 that m 
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one is named of a pariſh, it is a good addition. Wherefore it was Sanvs 
adjudged for the plaintiff. 8 


| Clerk againſt Penkeven. | Carre, 
CTION for words: Thou art a lewd fellow, for thou haſt Words aQioa- 
« drawn ſuch a man to perjury.” —After verdict, it was ad- — 
judged in the queen's bench, that the action lay; and error olt, 906. 
brought, and aſſigned, that the words were not actionable.— And 
ALL THE JUsTICEs and BAxoxs agreed, that the action was 
maintainable ; for it is all one, as if he had ſaid, Thou haſt ſuborned 
2 man to perjure himſelf:” wherefore the judgment was affirmed. 


Baylie agaiaſft Taylor. c z. 
Hilary Term, 44. Eliz. Roll. 


DEBT upon an obligation of 100 marks, conditioned, In pleading, the 


« WHEREAS the defendant, by his deed of the ſame date, had Py —— 
given and granted to the plaintiff and his heirs, a cloſe of paſture — 155 
in Awfterby near Gowby; AND WHEREAS the defendant, — his matter, of 
indenture of mortgage, hath already mortgaged to Jeremy Smith which, by in- 
divers lands and tenements in the county of Lincoln, whereby — he 
the ſaid cloſe is either mortgaged, or ſuppoſed to be mortgaged , en 
* for a ſum of money, to 
* THEREFORE the ſaid cloſe be at the = mentioned in the ſaid yy, 24. 

* ;ndenture redeemed and ſet free, and diſcharged of incumbran- Cro. Jac. 22r. 


ces that may grow by the ſaid mortgage; AND tr the defen- 1. Saund. 102. 


« dant, during the ſaid mortgage, defend the ſaid cloſe to the 5: ©» Dig- 194+ 


„ plaintiff and his heirs againſt the ſaid Jeremy Smith, that then, 
« &c.” The defendant pleads, that the ſaid cloſe was not mort- 
gaged to Jeremy Smith, and ſo he was diſcharged, &c. The 
plaintiff ſaith, that the ſaid cloſe, tempore confectionis ſcripti obligatorit 
prædict. pignoratum fuit preditto 1 Smith, et hoc petit, quad 
muratur, c. And thereupon they were at iſſue; and found for 
the plaintiff. It was moved in arreſt of judgment, that tlie 
replication was not good. 4 

Fist, Becauſe he faith, pignoratum fuit, and he ſhews not to 
the Court how pigneratum fuit, viz. by indenture inrolled, or 
ſeoffment, ſo as the Court might judge thereof: as 22. Edv. 4. 
fl. 40.—Sed non allecatur ; for the plaintiff is a ſtranger thereto, 
and he need not ſhew it: and the defendant having pleaded von 
fynoratum fuit, it ſufficeth the plaintiff to ſay pignoratum fuit 
generally, without ſhewing how: as if the tenant pleads joint- 
tenancy on the part of the plaintiff, he need not ſhew of what 
gift, or how, becauſe he is a ſtranger thereto ; but if he pleads it 
on his own part, it is otherwiſe ; and therefore this exception was 
diſallowed. 

SECONDLY, Becauſe the plaintiff in his replication faith, quid 
P1gnoratum fuit, and he doth not ſay, that it was not redeemed : 
for although it were pignoratum, yet if he doth not ſhew that it 
Was not redeemed, he ſhews not any breach ſufficient : for the 
condition is, WHEREAS it is mortgaged, or ſuppoſed to be 
* mortgaged, if it be redeemed, that then, &c.” ſo as if he will 
entitle himſelf to the breach, he ought to ſhewgthat it was mort- 
esc and not redeemed, as Long, quinto F. Edw. 4. pl. 188. is. 
n debt upon an obligation, conditioned for the performance of 
a abitrament, the defendant pleads nullum fecerunt arbitrium. The 


paid at a day yet to come: IF Ante, 320. 823. 
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BArrix plaintiff faith, tale fecerunt arbitrium : that is not ſufficient, vithont 
—_ ſhewing in what point it is broken, ſo as the Court my tre 
whether he hath juſt cauſe of action. And altliough 1+ den. 

dant by pleading gued nu pignoratum fuit, implies, that there yas 

not any redemption, yet it is not material: for ſo it is done in 

caſe of an arbitrament; it is implied that he did not perform i+, — 

2. Cr. 442. And of that opinion was Gawvy ; for the plaintiff ont a) vas 
to thew to the Court that he hath cauſe of action; and therefore if 

in a replevin the parties be at iſſue upon the place, yet the avoy. 

ant ſhallnot have return, unleſs he ſhews to the Court good coſe 

in his avowry to have return. Wherefore, &c.—But PopUHau, 

FEN NEA, and YELVERTON to the contrary; for when the deſen- 

dant pleads un pigneratum uit, and the plaintiff faith pionratum 

Fur, it is a perfect iſſue in itſelf; and therefore the plaintiff con- 

cludes his plea, et hoc petit, quod inquiratur per patriam, &c. But in 

the caſe of the arbitrament alledged, he ſhews it, and the defendant 

ought to rejoin thereto before they be at iſſue.—And Porflau 

ſaid, it differed from the caſe here; for there he who pleads it, i; 

privy to the arbitrament, and is privy to the aſſignment of the 

reach : but here the redemption lies only in the knowledge of the 

detendant, and not of the plaintiff; and therefore the plaintif 

ſhall not be inforced to ſhew that whereof by intendment he hath 

not any conuſance. Wherefore it was adjudged for the plaintif, 


Par. Chambers againſt Taylor. 


Finding ftolen ACTION upon the caſc, in nature of a conſpiracy: for 
goods in aman's that the defendant fals? et maliti95e procured him to be in- 


houſe who te-. dicted at the ſeſſions of the peace, in the county of Middleſex, of 


—— felony, for ſtealing a cloke and other goods, &c. and to be im- 


fion of them, priſoned until he were acquitted, &c. The defendant pleaded, 
and whoiscom- that he was poſſeſſed of the goods mentioned in the indictment, 
mitted in conſe and they were ſtolen from him by perſons unknown, out of his 
— houſe in High-Holborn in the county of Middleſex ; whereupon he 
on ſuſpicion of made ſearch for them, and found them in the plaintiff's houſe, and 
being the thicf, demanded of him how he came by them: and becauſe he. would 
Is a good re- not reſtore them, nor ſay how he came by them, he, for the ex- 
rooms ae amination thereof, complained to J. S. recorder of London, and 
an aQticn for Juſtice of peace in London and Middleſex, and obtained his warrant 
mal cious pro- to bring the plaintiff before him, to be examined concerning 
ſecution; and thoſe goods; by virtue whereof he was brought before him, and 
ere examined, &c. : and becauſe he gave various and uncertain anſwers, 
ran — 3 the ſaid J. S. greatly ſuſpected him of the ſaid felony ; whereupo! 

he bound the plaintiff in a reconuſance of 4ol. to appear at tlie 
: 3 next gaol- delivery of Newgate ; and bound the defendant in a fe. 
Cro. hn conulance of gol. to prolecute, and give evidence againſt the 
Pullen, 36. ——— concerning the ſaid felony : whereupon he, at the next 


Moor, 600. eſſions for the county of Middleſex, preferred the ſaid bill of in- 
2. Hawk. P. C. dictment, preut in the declaration, &c. and delivered to the Jury 
3 359, upon his oath, all the ſaid circumſtances; whereupon they foun 


2.Ter.Rop.231, the bill, for which the plaintiff at the next gaol- delivery at New- 
gate was committed to priſon, prot, &c. in the declaration, V 

there acquitted, no evidence being given againſt him; 7 

unt eadem indiflament. procuratio et in priſond detentis unde ſe qu" 


Tur ; ct hoc, &c. And hereupon the plaintiff demurred. 0 v 
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CHAMBERS 


And now, this Term, it was argued by Bacon, for the plaintiff, | 
that this plea is not good, becauſe it 1s not alledged, that the 32 
aintiff ſtole them ; nor doth he ſhew any ſufficient cauſe of 

ſuſpicion, as common fame, or that he was taken with the 

mainour, or the like. And although he gave evidence upon his 

cath, that ſhall not excuſe him. It is alſo alledged in the declara- 

tion, that he falso et malitiosè exhibited the bill, which he ought to 

have traverſed. 

But ALL THE Cour reſolved, that the plea was good, and L. Raym. 39. 
needed not any traverſe ; for when he ſhews that the goods were 2. Hale, $1. 
tolen, and found in the houſe of the plaintiff, and he would nor * N. 202. 
ſhew by what lawful means he came hy them, that made a good 
cauſe of ſuſpicion : and when he was examined thereof before a 
juſtice of peace, and gave various and uncertain anſwers, that 

vated the ſuſpicion, and was juſt cauſe of binding him to the 
ſeſions: and when the party is bound by recognizance to give 
evidence, and he exhibits a bill, and gives evidence, that it 1s a 
goodcauſe of juſtification ; for otherwiſe wy one who exhibits a 
bill of indictment, and gives evidence againſt a priſoner, ſhall be 
drawn in queſtion for a conſpiracy. 

PorHaM faid, there is no queſtion but that a juſtice of peace, 
in furtherance of juſtice for the examination of a felon, may 
ſend for any to examine circumſtances to prove it.—And 
they all reſolved, that the allegation in the declaration, that he 
falls et malitios? procured him to be indifted, is not traverſable, 
when he alledgeth the ſpecial matter of procuring the indictment, 
which the plaintiff hath confeſſed by his demurrer; which if it 
were falſe, the plaintiff might well have traverſed it. Wherefore, 
without further argument, it was adjudged for the defendant. 

Vide 21. A. 22. 8. Hen. 4. pl. 6. Fitzh. ** Conſpiracy,” 7. 
27. Hen. 8. pl. 2. and Pain's Caſe, ante, 871. 
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Salter againſt Butler. c 5. 
Faſßer Term, 44. Eliz. Roll 361. 


AET ION of trover, and converſion of goods in London. The it arent be 
defendant juſtifies ; For that one Robert Baſh was ſeiſed in fee granted to A. 
of twenty acres, in Stan/ted, in the county of Hertford, and granted — 
a rent-charge to Robert Baſh, his executors, and aſſigns, of 161. during the lis 
fer annum, during the life of Frances, the wife of Robert Baſh ; of B. and 4. 
which Robert Bajh died inteſtate, and Frances his wife was admini- dies inteftate 
ſtratrix unto him: and the defendant, as her ſervant, took a Þ*fore ci gue 
ſtreſs in the ſaid twenty acres, for the ſaid rent, by the command —— f 
of the ſaid Frances, and impounded them there; and traverſes the his — 
taking and converſion of them in any other place. It was there: tor eannot claim 
upon demurred. And ALL THE CovkT held the plea to be ill; it, cither a2 
for the inducement to the traverſe (which ought always to be agnes or as 
good) is not ſufficient cauſe of juſtification for the taking of the Aud, = 
ſtreſs; for this rent was determined by the death of Roben: Baſh, : 
cauſe there cannot be an occupant cfa rent: and the feme is not oh 40 
Alignee by her taking of adminiſtration ; for none can make title — 
92 rent, to have it againſt the terre-tenant, unleſs he be party to Vaugh, 199. 
or conveys a ſufficieat title under it. Wherefore it was, 
| adjudged 


rad 
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n adjudged for the plaintiff (a).— And whereas exception was tak 

Burtan. to the plea, becauſe he traverſed the county, the Court did = 
ſpeak thereto ; for that they reſolved the ſubſtance of the plea to 
be inſufficient, | 


( By 29. Car. 2. e. 3. ſ. 12. aneſtate of the grantee, and by 14. Geo. 2. c. 20, 
pur autre vie ſhall be deviſable by will in ſ. 9. be applied and diſtributed in the fame 
writing figned by three witneſſes; and, if manner as the perſonal eſtate of the teſtator 
no Ceviſe be madethereof, ſhall be chargeable or inteſtate.--See alſo Co. Lit. 41. b. note 
in the hands of the heir, if he takes it as (4). 3. Peer. Wms. 204. in notis, Fearne 
ſpecial occupant, or by deſcent ; and if Conting. Rem, 233. and the 11. Geo, 3. 
there be no ſpecial occupant, it ſhall be aſſets c. 19. f. 15, 
in the hands of theexecutors oradminiſtrators | 


Carr 6. Buſtard again/? Coulter. 
Michaelmas Term, 43+ 9 44- Elix. Roll 247. 


Huſband and RESPASS. Upon demurrer the caſe was, That Jaſper Dome 
wife levy a fine being ſeiſed of the moiety of the manor of Ibu, to him, his 
of he — wife, and his heirs, levied a fine thereof to Buftard (tlie now 
which they are Plaintiff), who conveyed it to J. Gregory in fee, who conveyed it to 
ſeiſed to them Darſton and Shelton in fee, and they exchanged this moiety with 
and his heirs. the plaintiff for the fourth part of the manor of Barton in fee, 
This moiety is This exchange was executed. Afterward Jaſper Dormer died: 
—— 4, Tuſtina, the wife of Jaſper, entered into the moiety of the manor of 
in fee,who IIbury, and defeated the exchange for her life. The plaintiffenters 
exchangesjit into the ſaid fourth part of the manor of Barton given in exchange 
with B. for the and being ouſted brings treſpaſs. And, Whether this entry were 
_ — lawful? was the queſtion. 
infee. After And ALL THE Cour held that he might enter; for the 
the death of the Exchange was totally and utterly defeated, as well where parcel of 
huſband the the eſtate is defeated (eſpecially being a freehold) as it ſhould be 
wife enters Where parcel of the land given is defeated ; as 13. Edw. 4. is: for 
— Aan it would be very hard where — 2 a poſſeſſion in 2 
the exchange, and that ſhould be defeated by an eſtate for life, or by a leaſe for 
B. may enter 100 years of the one part, and a bare reverſion ſhould only be left 
upon A. and him, that he ſhould content himſelf therewith, and have nothing 
_—_—_ during the time of the eviction; wherefore, in regard the exchange 
Poſt. 915, Was intended for the mutual benefit and advantage of either parties, 
and one of them hath it not where part of the eſtate is defeated, 
Ya. 8. and a dry reverſion only left him, therefore the exchange is defeated 
x. Wood's Con. for ever. And although it be clear, that an acre in poſſeſſion 
742 may be given in exchange for the reverſion of another expectant 
Shep. Touch. upon a leaſe for life, or for years, where no rent is reſerved; and 
_ 6% chat it ſhall be good; for they ſo took it, and no party was de- 
4. Bl. . ceived ; yet it is not like the caſe in queſtion; for here he took it 
| as in poſſeſſion, not knowing of any ſuch title of eviction. But if 
he had recited, that he had a reverſion expectant, and gave it in 
exchange, and the other had accepted thereof, it had been good. 
And therefore PorHAM faid, if he in reverſion 9 his 


*. Ne. Ab. 812+ reverſion for a poſſeſſion, it is good: but if he in reverſion diſſeiſe 


his tenant for life, or ouſts his tenant for years, and makes an 
exchange in poſſeſſion for lands in poſſeſſion; if afterwards tenant 
for life, or years, re-enter, the entire exchange is defeated : ſo if 
tenant in tail, reverſion to his right heirs, N and ſells the 
land in fee (whereby the bargainee hath a fee for the time), if he 
exchange with another for lands in poſſeſſion, and ferent 
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tenant in tail dies, and the iſſue in tail enters and defeats the _— 
exchange for his time, there is no doubt but that the entire ö 16. BM 
exchange is defeated. —Ynod Cok E, Attorney General (who was of 
counſel with the defendant), agreed to; for a reverſion expectant 
upon an eſtate tail is eſteemed of no value; for it may be cut off 
by a common recovery, which was the reaſon that it was adjudged 
in Doilie's Caſe, that ſuch a reverſion is not aſſets in debt or 
farmedon; and in Billing and Trapp's Caſe, 13. Eliz. that a reverfion 
upon an eſtate tail is not aſſets in a formedon : but he ſaid, that for 
a reverſion upon an eſtate for life it is otherwiſe ; and therefore an 
eviction for life, or years, ſhall not defeat the entire exchange, 
becauſe the law accounts the greater part of the exchange to remain ; 
and in proof thereof he cited 42. 4. pl. 22. that where part of 
one parcener's part is evicted for life, that ſhall notdefeat the entire 
rtition, which is like to the caſe of an exchange.—But THE 
— denied it to be law: for they all held, that the entire 
exchange was defeated ; and gave rule to enter judgment for tlio 
plaintiff by ſuch a day, unleſs other cauſe were then ſhewn. 
And then Coxe moved, for the defendant, that the replication 
was not good; becauſe the eſtate was conveyed by fine. with a 
render to Juſtina the feme ; and it is not ſhewn, that this fine 
was executed by entry; and it is clear, that this fine is always 
executory, and therefore a /cire facias lies upon 1t.: and for that 
cauſe, until it be executed by entry, nihil operatur. And although 
- us alledged, ** by force whereof ſhe was ſeiſed, &c.“ yet that 
peth not. | - 
SECONDLY, it is pleaded, quid per quandam indenturam, &c. he A bargain and 
bargained and ſold the moiety of the manor of 7{bury, HABENDUM dale of the moie= 
the ſaid moiety to V Gregory in fee; ſo in the premiſes of the N of a manor, 
ded the bargain and ſale is not to any perſon : and then although — _ — 
the habendum is to V. Gregory, yet that thall not help; for the office . G. — 
of an habendum 1s only to limit an eſtate, and not to give any thing; mentioning any 
and there ought to be grantor and grantee in the premiſes of the Peta in the 
deed, otherwiſe it is void. And although it be pleaded, that the n 
indenture is between Bu/tard on the one part, and M. Gregory on appear by the 
the other part, yet that ſhall not help; for intendments avail not : pleadines to 
but it ought to be expreſly thewn in the deed to whom the grant whom the 
was made. | bargain and als 
THIRDLY, Becauſe it is pleaded virtute cujus he was ſeiſed, and — og 
hath not vigore fatuti de uſibus, &c. as the common pleading is. Fd. 
And ALL THE CovkT delivered their opinion ſeverally, That < Rail, A. 
for the matter in law they held, that the exchange was entirely 66. pl. 1 
defeated by the eviction of the eſtate for life, becauſe that part of Car. Rep. 123. 
the conſideration is defeated. And although it were alledged, len, 4. 
that he had notice of the eſtate for life by intendment, becauſe he 2 * 
was the firſt that purchaſed from Jaſper, and that the land by that 4 Wood's Con. 
means came unto him, yet that is not material; becauſe non con/tat, 236. 
at the time of the exchange made unto him, but that the eſtate for Yelv. 8. 
lite might have been determined by releaſe, or otherwiſe. But if „ m. 37% 
it had been particularly mentioned, it might peradventure have 
been otherwiſe. 
But as to the pleading, they held that it was not good. For rixsr, 
cannot be ſaid ſeiſed upon a fine ſur render, without an entry 
aledged ; and the pleading, * by force whereof he was * 2 
E, 
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Bvsraxy &c. doth not ſupply the entry. But upon a fine ſur conuſance 
; 82 come ces, Cc. it is otherwiſe, for tier 18 5 e 
CODON SECONDLY, That the bargain and ſale by indenture, without ex. 
preffing to whom, although it were habendum to WV, Gregory, who 
was party to the deed, was not good, forthe reaſons before alledged. 
As to the THIRD ExcETIOx, they held the pleading to be well 
enough; for although the uſual manner is to ſay v gore /latut' 
vet it being a general ſtatute, the Court ought to take conuſance 
thereof, and therefore good. But becauſe the record was not in 
court, and- it appeared not how theſe exceptions came to the end 
of the caſe, they would adviſe (a). Vide 4. CG. 121. 


(a) It was moved again, and adjudged for the plaintiff, Poſt, 917, 918. 


8 Thomas Ruſlel againſt John Grange. 


A mifprifion of A SSUMPSIT. + Upon non aſſumpſit pleaded, and found for the 
the clerk in plaintiff, .it was moved in arreſt of judgment, becauſe the 
inſerting the record is entered, „et prædictus Them. vent per attornatum ſuum, et 
— 6 prediftus Joh. per attornatum ſuum, et prediflus Thom. deferdit vim 
inſtead of that & injuriam, &c. et dicit, quod ipſe non aſſump/it. Et de her, &c. 
of the deſendant, Et prædictut Thom. fimiliter, &c, : ſo John the defendant never 
in a declaration pleaded, but Thomas the plaintiff; and ſo no iſſue joined between 
1 the parties. And it was moved, that this plea was vicious, and 
a yy not alike, az where the parties had once pleaded well; but it is a 
Ante 435. miſpriſion in the concluſion : as in the caſe of 11. Hen. 7. pl. 2. 
e Penington's Caſe.— But ALL THE CoURT (being full) held, that it 
Comp. 4% Was A mere miſpriſion of the clerk, and well amendable after 
425. 844. verdict; for it ſhall be intended to be the defendant's plea, and 

but the miſ-entry of the clerk.” Wherefore it was ordered to be 


amended, and was adjudged for the plaintiff, 


Casr 8. Coliton arainſt Harris. 


1 SSUMPSIT. Whereas. ſuits were depending betwixt the 
which gives a plaintiff and defendant in the ſpiritual court for tithes, and 
benefit to one they had put themſelves in award to J. S. concerning the premiſes; 
party, without ray in conſideration of fixpence, given the one to the other, the 
ny 1 one aſſumed to the other to ſtand to the award of J. S. or to pay 
2 — 10l.; and alledgeth that. J. S. awarded that the defendant ſhould 

Pp y to the plaintiff for 4 tithes 408. at ſuch a day; and that he 
EI X had not paid it, per quod ackio accrevit. After non aſſump/it pleaded, 
3 and found for the plaintiff, it was moved, that this arbitrament 
3. Mod. 272. was void ; becauſe it is awarded that the defendant ſhould pay 
$. Mod. 212. 408. and there is not any thing awarded for him to have, or to be 
_ _ 205+ freed from ſuits ; ſo as he hath not any advantage thereby.—And 
8 of this opinion was THE WHOLE Cobr; and that, the arbitra- 

ment being void, the afſump/it ſhall not bind him to perform it. 


46. 
>. F. Will. 450. Wherefore it was adjudged for the defendant. 


7 SES Willymote again/t Wetton. 
8 A ETION _ the caſe for theſe words uſed of the _— by 
dis by lmplics- the defendant, to one Strect. Go; follow ſuit againſt 
tion. Nihmcte (innuendos the plaintiff), for ſtealing thy two Kine, Al 
hang him, or I will hang thee.” And on his further malice 
Cro. Jac: 231. offered unto him, if he would exhibit a bill of indictment for 


0 ſtealing the kine, that he wouid procure him the value 2 
9 8 | 
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kine ; and that he exhibited a bill againſt the plaintiff, &c. Wittrruors 
After verdict for the plaintiff, upon not guilty pleaded, it was , 424 
noved, that the action was not maintainable.—But Fenner and Tron. 
YELVER TON (being only in court) held, that the action was well | 
brought; for the bidding him * follow ſuit againſt him for ſteal- 

„ing thy kine, and hang him,” imports as much, as that he had 
flomouſly ſtolen them; otherwiſe he could not hang him. 


Wherefore it was adjudged for the plaintiff, 


Moyle againſt Ewer. Cazt 10, 
TRESPASS. Upon evidence, it was moved by Cox, Attorney A letter of at- 
General, where an indenture of bargain and fale between — ney to make 
7.5. on the one part, and J. D. on the other part, and in the — 
and thereof, a letter of attorney to J. N. to make livery, was indenture. 
produced in court, that it ſhould be void, becauſe the attorney 
was not party to the deed. - But ALL THz CouRT held it to be good —_ Co. Lit. 
mough ; for in many ſuch indentures, are ſuch letters of attorney 3 1 
made; and it is a common aſſurance, and therefore good. * 
1. Wood's Con. 528. Noy, 49. 


SrcoOxDLY, It was moved, upon an indenture of ſeoſſment By what words 
made by the prior of Burceſier to Jchn Lang /ton, of the moiety of be moiety of 
be manor of Caverfield, and all his lands in Caverfield, that he . Bal 
taving a manor in Caverfield, that the moiety of the manor only 
ſhould paſs: and for the words, „and all his lands in Caverfeld,” 
lat extends but to other lands, not parcel of the manor, and not 
tb make the whole manor to paſs: and if he had not any other land, 
tioſe words were void. And of that opinion was POPHAM. 

But, in regard it was ſhewn on the plaintiff's part, that this An ancient deed 
(ted being an antient deed, viz. 3. Hen. 7. and therein a rent of —— AY 
$3. 4d. reſerved, and all the land of the priory there had been en- ,.,, « , 1 
pyed under that grant; and that this grant was ſo made, becauſe 9. Co. 28. a, 

on before had a manor in that vill, and the prior another 
manor, which peradventure in antient time were both but 
one manor, and afterwards divided; ſo peradventure the manor 
rich the prior had, was named the moiety of the manor :—For 

le cauſes. Gawpy and THE OTHER JUSTICES held, that the 
tire manor ſhould paſs; but they adviſed the jury, if the caſe 
W ſo, that it ſhould be ſpecially found. But the jury gave a 
Feral verdict for the plaintiff. 


* | | 
Gore againſt Moorton. 6 
Trinity Term, 44. Eliz. Roll 783. . 

ACT ION for theſe words: Thou art a forſworn knave, and Charging a man 
„ that I will prove, . 

court.” (innuendo Stiverton- Hundred-court.) After verdict for the 44 
ſhintiff it was moved, that the action lay not: for it doth not , adionable. 
Mear that it was a court of record, nor any court whereof the Ante, 135. 
ultices ſhould here take any conuſance.— And of that opinion —— 1 
*. rug WHOLE COURT, | 00 
©RO, ELIZ, PART 11. Ooo Waller e. 69, f. 3. 
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Care 13- b Waller againſt Campian. 


leafe 16th IVEBT for rent reſerved upon a leaſe for years; ſu 
2 8 Pf demige ch 


8 qu 


apud Caflon, 16. Aprilis, anno 42. Eliz. he demiſed ſuch 1 


from _ — excepting one acre, jacent. et extent. in Hodeſdon in comitu Adj 
cia ten * . : Ye 4 . | 
ae prædict. HABEN DVU from the Annunciation laſt paſt, for years, xc of 


travit et babuig Dirtute cujus intravit et habuit tenementa prædidta from the ſaid Amy; 
tenementa pre- Ciation, c. After verdict it was moved in arreſt of judgment, thatth 
dia is good, declaration was not good, for there was not any vill named, wher 
2 the land lay; for the jacent. et exiſtent. &c. extend only to th 
* diener. land excepted.— But ALL THE Court held, that it refers to bo 


min 

SECONDLY, It was moved, that it was alledged, quid habui te 

occupavit from the Annunciation laſt, &c. which was before th li i 

beginning of his leaſe; and he was thereby. à diſſeiſor, and ſaf 69 6 
Ante, 169. on be ſaid to be in by the leaſe; as in Chfford's Caſe, 7. Edu. 6 * 
6 yer. 5 | 
But ALL THE Cour faid that it was well enough ; for it ſhal and 

be intended, that he occupicd before the leaſe by agreement: a © 

it is not like, where a leaſe is made to have a future commence wa 


ment, and he enters before the day of the leaſe made. Wherefo 
it was adjudged for the plaintiff. | | 


Garnons againſt Hodges. 


Casr7 19+ 


110 1 SSUMPSIT, in conſideration the plaintiff ſhould uſe hi there 
— A endeavour to procure the defendant's father to aſſure ſuct bill), 
chat the plaintiff lend, that he would give to the plaintiff 20l. if he procuredth jury 
would ofe bis father to make the aſſurance; and alledgeth in fact, that he pro the p 


exdrawour > cured, &c. ; and that the defendant had not paid, &c. The dt 
Frances good; fendant pleaded non aſſumpſit; and found for the plaintiff: an 
and the place after verdict it was moved in arreſt of judgment, that the decla 
| of procurement ration was not good, becauſe he doth not alledge the place whe 


need not be the procurement was.— Sed nen allxcatur ; for the promiſe 1s it 


Ante 388, Confideration he ſhould uſe his endeavour : and now iſſue is ue twl, \ 
"©  - upon the 4 0 which 1s collateral: wherefore it is go ind: 

— 50, Enough. And it was adjudged for the plaintiff. Whon 
Cro. Jac. 125. | Ms 
C481 14. Dag againſt Penkeven. the q 

; | | i F 

he ad RROR in the exchequer chamber of a judgment in the queen bold, 
„ een man bench, in an action for theſe words: “ Thou art not { I 
« to perjury,” ** honeſt a man as thou takeſt thyſelf; for thou haſt drawn fucl ter by 
:!l, after ver- 44 man to perjury.” The error aſſigned was, That an action k * 
— S not for theſe words; for it is not ſaid, that he had ſuborned any: i opy} 
«+ him to per- it may be faid dawn, becauſe he was examined upon unterrt 17 
* zery.“ tories in a ſuit, wherein he was perjured. | they c 
_— But ALL THE JUSTICES AND BARONs held, that the aft1ol adviſe 
7 well lay; for the words are of the ſame ſenſe, and ſhall be ta theref 


on the worſt part. Wherefore the judgment was i, "ol 
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Proctor avainſl Fitz- Williams. CasE 152 
In the Exchequer. 
ACT ION for theſe words to FJ. S. the plaintiff's ſervant : Words aQtion- 
© Thou haſt a traitor to thy maſter” (iE nde the 13 — _ after ver · 
Adjudged that the action lay; it being moved after verdi 


ct in arreſt * 
of judgment. Cro. Car. 1355 


| Woodward againſt Thompſon. Cask 16. 


RROR in the exchequer chamber of a judgment in the queen's A declaration 
bench. The firſt error aſſigned was, Becauſe in debt by an ad- * = 2 
miniſtrator, he ſuppoſed adminiſtration committed unto him by alledge — — 
the archbiſhop of Canterbury; and doth not alledge, that he was archbiſhop was 
hci illius ordinarius, or that he had goods in divers dioceſes. —Sed leci illius ording» 
wn allocarur ; for it is well enough, and to be ſo intended, that he / or that Lf 
had ſufficient authority to commit it. 2 52 
SECONDLY, Becauſe adminiſtration is alledged to be committed, 244. 
and he faith not poft mortem inteſtati.— But it was held to be good ante, 791. 879. 
enough ; for it is alledged to be committed de bonjs inte/tat” tempore 3-Bac-Ab.442, 
mortis ſuæ, and therefore it is neceflarily to be intended to be after $.ComDig 207+ 


his death. Wherefore the judgment was affirmed. 


Poultney againſt Wilkinſon. ; Cann 29. 


CTION for theſe words : © Thou art thrice perjured in thy Words aQtion- 
« anſwer in chancery to my bill” (imendo a bill exhibited able 
there by the defendant againſt the plaintiff, and an anſwer to that Cro. Car. 322. 
bill), The defendant demurred, becauſe he alledged not any per- 1. Hawk. 319. 
jury in any particular.— And without argument it was adjudged for 
the plaintiff, - 


Gurrey againſt Sanderſon. Ce 18, 
- Eafter Term, 44. Eliz. Rell 171. 


TRESPASS. Upon a ſpecial verdict, the caſe was, A copy- N. If a copy- 
" holder in fee ſurrendered his copyhold to the uſe of one in bald may be in- 
tal, with divers remainders over; who was admitted accordingly ; 2 =; Rang 
and afterwards ſurrendered to the uſe of another in fee, againſt 5 — — 
hom a recovery was had in the copyhold court, with voucher of der be a diſcon- 
the tenant in tail, who vouched a common vouchee, and died. tinvance ? 
Whether that was a diſcontinuance or bar to the eſtate tail? was 3: If a common 
tie queſtion, - 5 
Fiusr, It was doubted, Whether an intail might be of a copy- Ante, 717. 
bold, there being no cuſtom found, either one way or other ? Co. Lit. 60. b. 
SECONDLY, Admitting it to be an eſtate tail, Whether a ſurren- Moor, 358. 
der by itſelf be a diſcontinuance of the eſtate tail | 4. Co. 23. 
TwzoLy, Whether there may be a common recovery of a _ ** 
pyhold, to bar the iſſue in tail, and thoſe in remainder? Gilb, Tea. 184 
OPHAM ſaid, that all theſe points ought to be well confidered, Styles, 440. 


they concerning many ſubjects; and therefore they would be well a. Ver. 505. 


re adjourned, 20 1. Wil, 26. 
2. Vez. 396. 603. Purr, 969. 1. Bl. Y 
O00 2 Stephens TO 


—— - — 


viſed, before there ſhould be any reſolution of them. And it was * 6 
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c rg. Stephens againſt Frances Totty, nuper Uxorem Henrici Totty, 


It huſband and PROHIBITION. The caſe was, Frances Totty was divorced 
IR 1 from her huſband, canſd adulterii in the huſband ; and the 
1 ſentence of divorce was accordingly. Thee feme ſued Stephens in 
gacy is left to the ſpiritual court for a legacy given her a ſtranger. He 
ber, the huſband pleaded the releaſe of the baron made after the divorce; which 
may retzaſe it. . diſallowed in the ſpiritual court, he brought a prohibition. 
1. Roll Abr. 343. It being argued by Doctors CRomeTON and HuDsox, they 
oa. Roll Ab. zol. affirmed the civil law to be, that ſuch a divorce is not a diſſolution 
N 2 4 — : d vinculo mati moni, fo as that any of them may marry again, but 
665. 683. it is a ſeparation only, and they are not compellable to cohabit, 
Co. Lit. 235. a, but if they will, they may without any new marrying. And it 
Cro. Car. 463. was faid, that if one of them be in dread of the other, tor poiſon. 
1.Roll.R-p.426. ing, or ſuch like cauſe, it is a good ground for ſuch a ſeparation 
rag by ſentence, &c. | br 
2.Vern.659.261, And ALL THE JUSTICES held, that in regard this ſeparation 
Ld. Ray. 23. doth not avoid the marriage abſolutely, but they ſtill remained 
u. Mod. 851. man and wife, that this releaſe of the baron was good to extinguiſb 
5: Mod. 69. the duty: and that the books which ſpeak that the feme ſhall hare 
again her goods after divorce, are to be intended of an abſolute 
divorce ab initio. But becauſe the releaſe was obtained by fraud, 
without any due conſideration, as they conceived, they adviſcd 


them to a compoſition. EI adjournatur. 


Seyman againſt Greſham. 
Hilary Term, 44. Eliz. Rell 650. 


A ſheriff can- CTION upon the caſe ; ſuppoſing, that one G. Berisferd was 
nut break open © indebted unto him by a ſtatute ſtaple in 200). and that he ſued 
doors io execute execution, and that the ſheriffs of London, by force of that writ, 
3 impanelled a jury, to enquire what goods, &c. and that there 
APES Was 7 were divers goods of the faid G. Berisford in ſuch a houſe in Lo 
capias utlage- don; and that the ſheriff came with the ſaid jury, to have a view of 
tm, and perhaps them, and to appraiſe and ſeize them for this debt; and that the 
——— 2625 defendant, premiſorum nom ignarus, ſhut the door, and diſturbed 
where he . a . . 
eannor break him to make execution, &c. The defendant entitles himſelf to 
| open, the party the poſſeſſion of the houſe, by reaſon of a joint leaſe made unto 
may juſtify him and one G. Beri ard. and that he had it by ſurvivorſhip; and 
Ns = that he ſhut the door for the ſalvation of his poſſeſſion. The 
bim, in detence plaintiff replies, that the ſaid G. Berisford mentioned in the bar, 
e his poff. ion and he who was obliged in the ſtatute, were all one perſon. And 
and for the pro- it was thereupon demurred. 
Toa of goods The principal queſtion was, Whether this ſhutting of the door 
— in his vas à diſturbance of the exccution? and, Whether the plaintiff 
Ante, 959, might thereupon maintain this action? 
4 Len And firſt, it was agreed by THE wHoLE CouRT, that upon 2 
r. Co. 92, C4fpias ad ſatisfaciendum the ſheriff may not break open any mans 
Moor, 658. houſe to make execution, but he is puniſhable for doing it: but 
Yelv. 28. upon a capias vtlazatum he may well enter any man's houſe to 


— 5 apprehend him: for no place ought w protect him againſt the 
1. Jon's, 430. 1. Bult. 46 Hob. 263. 2. Shower, 87. Cro. Jac. 666. 1 Roll, Rep. 13% 


Paimerygz, 6. Mod. 173. Foſter, C. I. ch. 8. f. 20, and fee the caſe of Lee v. Ganſel, Cowpet, 
1. to 1. 2» Hawk. 138. 24 Bae, Abr. 367. 4- Bac, Abr. 454. 
V - queen 


Casr 20. 
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deen; and he, being out of the law, ſhall not have the protection Serman 
of the law. And this caſe, TANFIELD ſaid, was reſolved by ail the |, 289" 

uſtices of the common pleas, in Sir Thomas Keimie's Caſe. But 93 
whether he might upon a fieri facias, or extendi facias, enter the 
houſe of any to take execution of the goods, and to break the 

y's houſe to make execution, they doubted. ide 18. Edw. 2. 
Execution, 250. 13. Edw. 4. pl. 9: 18. Edw. 4. pl. 4. But if 
the door be open, there is no doubt but that the ſheriſf might enter 
to do execution; for the law gives him authority thereto, as an 
executor may enter to take goods left there by the teſtator. And 
for this cauſe Gawy and PorhAu held, that the action here 
well lay; becauſe by the ſhutting of the door the party was diſ- 
turbed to have his execution. 

But FENNER and YELVERTON e contra ; for the goods being in 
the defendant's houſe, who is a ſtranger to the execution, he is 
not bound to take conuſance of the ſheriff's intent, in coming to 
make execution ; and his ſhutting the door was lawful. And al- 
though there were loſs to the plaintiff, yet it is damnum ſine injurid, 
And it appears not by what means that the goods of the conuſors, 
which are in the defendant's houſe, came thither ; and if they 
were taken by the defendant as a treſpaſſor, the party whoſe goods 
they are, or the ſheriff upon execution, may come within the 
houſe, if the door be open, to ſeize them, becauſe the defendant 
had them by unlawful means. But if the defendant had 
them by lawful means, viz. by bailment or otherwiſe, 
neither the party himſelf nor the ſheriff can come within the 
houſe to ſeize them; and therefore the ſhutting of the door is no 
uſe of action for the plaintiff. And therefore the action lieth 
not, &c. Et adjournatur. 

Nor, That afterward, Mich. Term, 2. Jacobi, this cauſe was 
argued again; and that WILLIAMS agreed with the opinion of 
YELVERTON and FENNER in omnibus; and that the ſheriff might 
not break any man's houſe to take execution, unleſs in the queen's 
aſe, or for a contempt, &c. Wherefore, according to their 
opinions, it was adjudged for the defendant. F. Co. 91. 


' 
Jennings againff Harley. Cara: 28. 


A SUMPSIT. Whereas one Baſſet was indebted unto him in A promiſe to 
pal and that he brought debt, and had judgment to recover, pay the debt 
and thereupon ſued a capias ad ſatisfaciendum, and an exigent, and and coft» which 
the ſaid Baſſet was thereupon outlawed, and that he intended to ſue — — 
a capias utlagatum ; that the defendant, in conſideration the plain- aul — "ogy 
tiff would forbear to proceed upon the capias utlagatum, which he third pcrſon, if 

bad ſued out 1½ ue ad terminum Paſche Cn aer aſſumed, that chird per- 
that if Baſſce did not pay the debt, that he would Pay it (a); and — —— ol 
aledged in fact, a non- performance of the promiſe, The defen- that — 
Gnt pleaded non c ; and found againſt him.— After verdict tif would for- 
it was moved by BAco in arreſt of judgment, that the action lay bear to execute 
not; for this conſideration is againſt law, and alſo void, becauſe.* 4 
this proceſs is at the queen's ſuit, and not at the party's. — 4 
GAwov, FENNER, and YELVERTON, held, that the conſidera- * 
ton was good ; for it is the party's ſuit, as well as the queen's; for — 

| Cowp. 128, 
(a) See 29. Car, 2. c. 3. and Cowp. 227. 

1 the 
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JEXNINGS 
againſt 
HARLEY. 


Yelv. 20. 


Ant. 707. $50. 


Cask 22. 


In an appeal of 
murder, the 
juriſdiction of 
the king's 
bench cannot 
be taken away 
by pleading in 
abatement that 
the fact was 
committee in 
one of the Cinque 
ports. 

Ante, 695. 
Yelv. 12. 

2. Inſt. 557. 
4. Inſt. 223. 
1. Sid. 66, 

Cro. Car. 247 
Cromp. 134 
Cro. Jac. 543. 
Hurd. 475. 

1. Bae. Ab.651. 
3. Bl. Com 79. 
2. Hawk. 406. 
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the party is the means to entitle the queen thereto, and the party 
hath the ſpecial carriage thereof: and if the ſheriff ſuffer the party 
arreſted upon ſuch a capias utlagatum to eſcape, it is an eſcape 
againſt the plaintiff ; as it was adjudged in Shaw v. Cutterics, 


PoPHAM ? contra: for the ſuit is merely now the queen“ 
ſuit, and a means whereby the party may have his executibn, For 
as the queen is entitled thereto by the party, fo, after the outlawry, 
the — is thereto by the queen; and that iſſueth for the contemyr 
to the queen. And if the party will not take it, the queen“ 
Attorney may ſue it out; and the queen is not of riglit hound to 
ſatisfy the party out of the goods which are ſeized by this writ, 
although ſhe doth it out of grace many times. But a ETI Io 
or RIGHT hieth not in ſuch caſe: and although the plaintiff 
hath advantage thereof, in regard of the party, who is taken there- 
by to be in execution (which is the reaſon that he may have debt 
upon the eſcape), yet he cannor ftay the execution of this writ, ſo 
the conſideration is void. But, notwithſtanding, the other Judges 

ve rule, that if other matter were not ſhewn before ſuch a dar, 


judgment ſhould be entered for the plaintiff ; and that the de- 


fendant might bring his writ of error. And no cauſe was after- 
wards ſhewn, &. _ | TED 
*E Criſp againſt Verral. 


APPEAL of murder againſt the defendant, late of Sandwich in 
comitat. Kantiæ, of the death of his brother at Sandwich 
in comiat, Nantiæ. And upon a capias directed to the ſheriff of 
Kent, he returned a non et inventus; and the defendant appea: ed to 
the writ, and ſaid, that Sandwich prædict. is parcel of the Cixqre- 
PORTS, bi breve reginæ non currit ; quiq; quidem les CINQUE-PORTs, 
nec_corundem aliqua parcella, are within the county of Kent; and de- 
manded judgment of the writ. Et qucad the felony and murder, 
not guilty. And thereupon the plaintiff demurred. 


r the plaintiff, that the plea is intufficient in matter 
and manner: for as to the matter, if it ſhould be a plea, by this 
means murder would be diſpuniſhed ; for he who did it, would fi 
out of the CixnqQuE-?ORTs, and they had not any remedy to 
purſue him, for they cannot award proceſs of outlawry, for that 
ought to be proclaimed in open county, which they have not any 
authority to do. And although that in matters which concern the 
realty, it is a good plea to ſay it is within the Cixque-ronrs; 
yet in debt, or treſpaſs tranſitory againſt one who is not a baron 
of the CiIwqQUuEe-PORTs, that it was within the Cinque-PORTS 3 
no plea: for if a ſtranger ſhould commit tre ſpaſs there, and depart 
from thence, and ſhould not be puniſhable, there would be 2 
failure of juſtice, which ſhould not be by reaſon of any grant of 
franchiſe : and to that purpoſe, vide 49. Edi. 3. pl. 24. 50. Edu. 3. 
pl. 5 21. Edw. 4. pl. 33. Edw. 3. Furiſdiftion,” 0. 
22. Hen. 7. pl. go. So here, as this ab is, the party not being 
demurrant there, if this ſhould be a plea to ouſt the juriſdiction of 
this Court, the plainriff ſhould be without remedy there, and there 
would be a failure of juſtice ; wherefore the plea is not good for the 


matter. The plea alſo is double: for if this be a plea, that four! 
wic 


axdventu 


o appe: 
there v 


nurrer 
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nb is within the CI x YE-rORTSs, then when he ſaith that the Ou 
(nQUE-PORTS are not within the county of Kent, that makes the * ne 
a double; for the murder is local, and being laid to be at Sand. 
wich in the county of Kent, to ſay that Sandwich is not within 4+ Inſt. 223. 
the county of Kent, is a good plea by itſelf; for if he had pleaded 

not guilty, he might give in evidence, that the fact was not done 

in the ſame county. herefore the plea is double. 


Coke and GODFREY # contra, that the plea is good; for it 
wpears not to the Court, that if this plea were allowed, there 
yould be any failure of juſtice ; but he well might have his 
ppeal there. But if it were ſo that juſtice ſhould fail, that per- 
xventure might be a cauſe to diſallow of this plea ; but that ought 
to appear by the replication, viz. that the party was fled out ſo, as 
there was not any remedy againſt him there. And by the de- 
nurrer it is confeſſed, that the place where the murder was com- 
nitted, is out of the county of Kent ; ſo by his confeſſion the 
ppeal ought to abate. And for the doubleneſs, he cannot take 
advantage after a general demurrer, but he ought to have ſhewn it 
for — 4 Vide 14. Hen. 8. pl. 24. 37. Hen. 6. pl. 5. 


And afterwards ALL THE JUSTICES delivered their opinions ; 
frerally, that the plea was not good for the matter; becauſe this Cro. Car. 247. 
tion of appeal is higher than an action real or perſonal, and in Cro. Jac. 543. 
ſme ſort concerns the queen. And in thoſe caſes which concern 
the queen, that it is within the CiNQUE-PoRTS,' it is not any plea, 

u in a quare impedit. 


Wolverſton againſt Meres. Cart 23. 
Hilary Term, 43. Eliz. Roll 977. 


ACT ION for words: ** Edmund Molverſton is a bankrupt It is aftionable 
„ knave.” —It was adjudged that the action lay; he ſhewing mo — — 

that he was a merchant. And it was affirmed on a writ of error; . 

athough it was alledged, that he did not ſay that he was ase 


* bankrupt,” but © a bankrupt knave,” which is an adjective, 
ad it may be a bankrupt in knavery, 


Downing againſt Seymour. Cart 24, 
Michaelmas Term, 44. & 45. Eliz. Roll 402. 


RESPASS. Upon demurrer the caſe was, Leaſe was made to Th* — — ang 
baron and feme for years, who enter. The leſſor afterwards — huſband 


nleoffs the baron, who died ſeiſed. The feme ſurvives, and claims extinguithes a 
p 6 term to the 
huſband and wife, Co, Lit, 338, b. Moor, 304. Plowd. 421. 
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the term; and betwixt the feme and the heir of the baron the 
debate was, Whether this term was extinguiſhed ?—And it »x 
held yER ToTAM CuxiAxt, that by the ng of the feoff. 
ment the baron hath ſurrendered the term, and it is extinguiſhed 
But if the conveyance had been by bargain and ſale inrolled, or hy 
fine, it had been otherwiſe, And it was adjudged for the 
plaintiff, 


Hilary Term. 


45. Eliz. In the Queen's Bench. 


Sir John Popham, Kut. Chief Juſtice. 

Sir Francis Gawdy, Knut. 

Sir Edward Fenner, Kut. Juſtices. 
Sir Chriſtopher Velverton, Kut. | 
Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Kut. Solicitor General. 


———DD aA RRM_MOonN_—uﬀru— H— 


Law againſi Thomas Sanders. Caen . 
\ SSUMPSIT. The declaration was in this manner: Ro- In an action on 


* BERTUS LAW queritur de Tuo. SANDERS in cuftodiq a promiſe, it 
* mareſchalli, &c. pro eo videlicet. Cùm in confideratione quod — — i 
idem le plaintiff ſhould take to wife the daughter of the ſaid e dgetendanc 
« Thom. (a), ſuper ſe Harte, et eidem Roberto promiſit to pay unto aſſumed, &c. 
« him 100l. & c.“ The defendant pleaded non aſſumpſit; and found 
ſor the plaintiff. And it was moved in arreſt of judgment, that * 
the declaration was not good; becauſe it was not alledged, that the ug 3 
defendant aſſumed. But it was thereto anſwered at the bar, that it 1. Roll. Ab. 23. 
is neceſſarily to be intended that the defendant aſſumed, becauſe Lut. 238. 
it is 2 e, Sc. on he is there named: and in conſide- 5 =» - 
ration the plaintiff would marry his daughter, /uper ſe aſſumpfit, it .. 
is of neceſſity to be hands es the Feet; d ame, and —— 5 
now he having pleaded, the jury have found that he did aſſume, &c. i t. 
But ALL TyE CovukT held it to be ill; for a declaration ought 2. L4. Raym. 
to contain the ſubſtance, otherwiſe it is not good : and no matter 125 2 
of ſubſtance ſhall be ſupplied by intendment, nor ſhall the verdict — — 
— Wherefore it was adjudged, quod querens nibil capiat per 


(a) By 16, & 17. Car. 2. c. f. an error of the name in a declaration is aided, provid- 
ed the name be right in the writ, | 


King againſt Hobs. Carr 2. 


ASUMPSIT, The plaintiff declares, Whereas a capias againſt A warrant di- 
the defendant was directed to the ſheriff of the county of N. dead to four, 


to arreſt the defendant; and the ſheriff had made his warrant to my be —_ 


four, et eorum cuilibet, to arreſt him; whereupon he was arreſted ed by two; and 
by two of them; that the defendant aſſumed, in conſideration an ion upon 

the plaintiff would diſcharge him from that arreſt, to pay ſo much, © promiſero pay 
&, and alledgeth in fact, quad exoneravit eum from the ſaid arreſt ; —— wr 
and that the defendant had not paid, &c. After verdict, and gon Wd 8 
af pay in the common pleas, error was thereof brought. arreſt, need not 

IR8T, Becauſe that this arreſt (the warrant being made to tate bow. 
four, et eorum cuilibet being made by two, and not by the four, or Palmer, 52. 
by one of them only, is not good. But Gawpy and YELvEr- Boll Ab. 32. 


rox held it to be well enough; for being but an authority to 8 


Co, Lit. 181, b. 3. Bulſt, 230, 3+ Roll. Rep. 406. Yelv. 25. Hutt. 227. Dyer, 62, 


1 
f 


/ 


/ 
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Kine make an arreſt, and to execute ſuch a warrant, it is not ſo 
again ſtrictly to be purſued as an authority to make livery, whereby an 
vu% efſtateisconveyed; for it is made here to four, for the greater aid one 
Co. Lit. 187. b. Of the other; and therefore three, or two, may execute it very well 
Poſt. 616. But otherwiſe it is of a letter of attorney to make livery.— But 
Plowd. 7. b. FENNER held, that in regard it is but an authority, it Ought to be 
9. C0. 25.8. ; Preciſely executed by four jointly, or by one only. 
_ 1 A SECOND” ERROR aſſigned was, Becauſe he ſaith exoneravit eum 
wy of the arreſt, and he doth not ſhew how. But Taz Cour held 
Moor, 857. it to be well enough; for it needs not to be pleaded as a diſcharge 
Hard. 133- of a bond or rent, which ought to be ſhewn ; for they cannot be 
v. Bac. Adr-547 diſcharged unleſs by deed, and it ought to be a perpetual and abſo- 
Jute diicharge ; but the diſcharge of an arreſt may be by compo- 
fition with the party for a time, or with the ſheriff and by divers 
other means; wherefore it need not be ſhewn. And for thi; 
cauſe it was reverſed. 
ce z. King againſt Shore. 
Words which ERROR of a judgment in the common pleas, in an action for 
impute double words. Whereas the plaintiff being an attorney, the defendant 
— 6s ſpake theſe' words of him: He is a paltry fellow, his credit 
eionable; doth begin to crack, he doth deal on both fides.” Judgment 
being given for the plaintiff, the error aſſigned was, That an 
action lay not for theſe words.—But ALL THE Cour reſolved, 
that it was maintainable: for the laſt words, ** he doth deal 
on both ſides, touch him in his profeſſion, and are very ſlan- 
derous. As if one faith to a lawyer, he is an ambodexter,” there 
cannot be a' greater ſlander. Wherefore the judgment was 
affirmed. | 


Chantflower againfl Prieſtly and Dr. Waterhouſe, 
Executors of John Montfitſhet. 


In covenant for (COVENANT, for that the teſtator ſold to the plaintiff twenty 
quiet enjoyment + ton of . copperas, and agreed with the plaintiff, that if he 
_ of 20 tons of failed of the payment of ſuch a ſum at ſuch a day, that he might 
8 uietly have and enjoy the ſaid 20 ton of copperas; and alledgeth 
breach, guad nn Juliet nJoy oppe _ T 
potuit gaudere, in fact, that the money was not paid at the day, et quod non potuit 
&c. is not good, habere et gaudere the ſaid 20 ton of copperas; whereupon he 
without ſhaw= brought the action, and judgment was againſt the defendant by a 
—— nibil dicit, and a writ of 1 damages awarded, and 260l. 
Ante, 27. 635: damages found, and returned. And it was now moved in arreſt of 
Yelv; 30, judgment, that the declaration was not good, in that he aſſigns not 
Ney, So. a ſufficient breach of the covenant, quid non potuit habere et gaudere, 
Dyer, 323. c. without ſhewing how and by whom he was diſturbed, is not 
Cro. Jac. 425- ſufficient: for it ought to appear to the Court, that it was a law- 
er Con, ful diſturbance, otherwiſe there is not any cauſe of action for 
411. 473- the goods being ſold unto him, if he be illegally diſturbed, he 
Cowp. 242. hath a ſufficient remedy, and is not to maintain an action 
covenant.—And of that opinion was THE WHOLE Couxr. Pide 
26. Hen; 8. pl. 3: 3; Edw. 3. Covenant,” 6, ; 
Matter may be But ATK1N$0N moved, that the defendant came too late to al- 
alestzed in arreſt jedge this matter, in regard judgment was given againſt him by 1b 
of an interlocu+ > But they all held, he came well enough for the time; for until 
NOS. the laſt judgment, he may well inform the Courtof the inc 
_ _ of the declaration; and the Court, ſeeing it to be inſufficient, 
1. Vent. 253, Abate it. Wherefore it was adjudged for the defendant. 


8. Mod. 265. 


Casr 4. 


Fits- 


-» ** ag 3 
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Fitz-Williams' Caſe. X Carr 5. 


ITZ-WILLIAMS was indicted upon the 8. Hen. 6. c. 9. for Q. Whether au 
F that he entered into ſuch an houſe and diſſeiſed J. F. injuſſe et —— 
ſue judicio, and yet detains the poſſeſſion with force. This being f der, 
found at the quarter-ſeſhons in Eſſex, they awarded reſtitution. mutt preciſcly 
But the ſame day, after the ſeſſions ended, a certiorari; to remove purſue the ſta- 
this indictment was brought and delivered to Sir Thomas Mildmay, tute on which 
uſtes rotulorum there, praying him to award a ſuperſedeas, which he antes 7 
refuſed to do. The next day after the ſherift, by this writ of reſti- Cro. Jac. 19-32. 
tution awarded by the juſtices of peace, made reſtitution. And now, 5g. 32» 
the inditment being removed by virtue of this writ, it was much g. R. H. 100. 
debated, Whether this indictment were ſufficient, and whether 


a | 174. 
the reſtitution were well made? Salk. 353. 


Exception was taken to the indictment, becauſe it was not pur- 11. Mod. 46. 
ſaant to the ſtatute; for the ſtatute is, If any be diſſeiſed and RED ES 
« ouſted with force, or difſeiſed peaceably, and held out with force, “. 
ge. And here the indictment mentions that he entered and 
difſeiſed ; but he ſaith not paciſicè, or with force, ſo it is not pur- 
ſuant to the ſtatute : wherefore it is ill. - But T ANFIELD thereto 
anſwered, It is well enough, if it be found that he entered with 
force, or held with force; and it is here found that he yet detains 
the poſſeſſion with force : and to that purpoſe he ſhewed a prece- 
dent, Hill. 15. Hen. 7. Rot. 206. where in an action upon the 
8. Hen. 6. c. . the declaration ſuppoſeth the entry and diſſeiſin to 
be with force, and the defendant pleaded not guilty, and the ver- 
dict found that he entered peaceably, but detained with force, and 
the plaintiff had judgment upon it; ſo the finding of any of them 
ſuffceth.—GAwp Y. They are not alike; for the 7 & forges 
there is ſufficient : and although the verdict find it to be falſe in 
ſome part, yet that is not material; for here the indictment is not 
ſufficient, becauſe it is ſuppoſed that he entered and diſſeiſed, &c. 

And he doth not ſay whether he entered pacific? or manu forti ; ſo 
it is uncertain ; and an indiment ought always to be certain and 
preciſe in every. point. —And for that cauſe Gawpy and YEL- 
VERTON held the indictment inſufficient. But Pornam and 
F£NXER conceived it to be well enough, notwithſtanding ; for 
when it is found that he entered and diſſeiſed (no force being 
found), it is intended to be peaceably, and not otherwiſe. 


And as touching the reſtitution made after the writ of certia- The delivery of 
rar: (a) delivered, GawDyY and YELVERTON conceived it to be a ctierari to 


void and ill, becauſe by the certiorari delivered the hands of the * one Juſtice 


— of peace were cloſed ; for the writ is an expreſs prohi- —— 
unto them, viz. ulterius ter minari coram vobis nolumus, ſo ſubſequent judix 
erery act done by their authority after its delivery is void : and 0 a errone- 
although the writ of reſtitution was awarded by all the juſtices of 995, and every 
the ſeſſions, yet the writ of certiorari being delivered to any of N 1 3 
them, he — to Have allowed thereof, and awarded a ſuper ſedeus. juſtice _—_ 
—Yued Po HAM conceſſit, that any juſtice of peace might have grant a ſuperſe- 
Warded a ſuperſedeas: but he conceived there was a difference «i to any pro- 
detwixt miniſterial acts and judicial acts; for judicial acts miſ. 2 by 
ne or not done (as he faid) are but erroneous, and not void: f ths tron, 
Polt, 918, Moor, 667, Cro. Car. 261, Dyer, 98. Salk. 148. Ld. Raym. 836. 3. 
1s Med. 644, 25 — —— aa 4 Bae: Ab. 674 2 8 * 


(a) See'21, Jac. 1, c. 8. ſ. 6, 7. 5. Will, & Mary, c. 11. $.&g. Will. 3. c. 1 
5 Geo, 3. 8.19, .. 3. and 13. Geo. 3. 6. 18. f 3 f | , * 
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Firz- wir but it is otherwiſe of miniſterial acts. And therefore, if a Jude. 
Tau Car. ment be given in the common pleas, and a writ of error be brought 
unto them, it is a /uper/edeas in itſelf; yet if they award execution 
or had awarded it before, and do not award a jyper/edeas as they 
ought, and execution is done, that is but erroneous. So if an 
haveas corpus out of this court be delivered to an inferior court to 
remove the cauſe, or, if being delivered after judgment, they pro- 
ceed to execution, it is but erroneous, and not void. But if execu- 
tion be awarded out of his court and delivered to the ſheriff, and 
he makes a warrant to his bailiff to execute it, and afterward, be- 
fore it be executed, a ſuperſedeas is awarded and delivered to the 
ſheriff, and he doth not countermand his bailiff, but he (not 
having notice thereof) exccutes it, this is void, becauſe it is a mi- 
niſterial act: ſo here in the principal caſe.—And of this opinion 
was FENNER, Jufttce. | 
The awarding But afterwards, becauſe they ſaid the awarding of reſtitution was 
—— *P*" but matter in the diſcretion of the Court ; and it appears there was 
— 5 Ponies a former indifment of a forcible entry found, and removed into 
of the Court. this court, and (this depending) remained here undiſcuſſed; that 
x. Keb. 85. 2:8, indictment being found contrary to the direction of the Juſtices 


Sav. 68. of aſſiſe, who gave other order for the peaceable trial of the title, 
2. Keb. 565. which the Court conceived to be an abuſe to the Juſtices of aſſiſe, 
4 35 and of this Court; wherefore, with the conſent of ALL Tag 


Jusricks, reſtitution was awarded. 
Salk. 537. 1. Hawk. 293. 

Casr 6. Braban againſt Bacon. 
Micbaclmas Term, 43. & 44. Eliz. Roll 336. 


0's condenen DEBT upon an obligation, conditioned to diſcharge and fare 
0 harmleſs from all obligations which he had entered into for 
—_ eee? him. The defendant pleads, quid excneravit et indemnem conſervavit 
good, without from all the obligations, &c.—ONE ExCEPT10N was taken, Becauſe 
ſhewing how. he thewed not trom what obligations.—Sed non allocatur ; becauſe 
Ante, 749. 914. there might be very many of them: wherefore, to avoid prolixity 
Plowd. 7. in pleading, the law allowed this plea to be ſufficient —ANOTHER 
Oro. Jac. 165. ExcEPTIOx was, Becauſe he pleaded not quo modo exoneravit, Ec. 
1 o. but generally. And for that cauſe it was held to be ill. Et ad- 
a Os. paring Journatur. 25 

Lut. 428. Moor, $75. Ld. Raym, 479. 1. Salk. 139. | 

Carr 7, Lanning againſt Lovering. | 

Covenant in a CO ENANT. For that the defendant, 35. Elix. let unto him 
leaſe that the the barten of B. for ſix years, and covenanted that he ſhould 
leffe aud enjoy it during the term quietly without interruption, and dif- 


3 charged from tithes and other duties; and further covenanted, that 
charged from if the tithes were demanded and recovered againſt him during 2 
a8 L 


eithes, is broken term, that he ſhould recoupe in his hands ſo much of the rent 
by a ſuir for tithes amounted unto : and for breach hereof he ſheweth, that 
— 2 in 42. Elix. the parſon ſued him for the tithes of corn growine 
expiranon 0 there in the years 38. & 29. Eliz. and therefore he brought the 
the te-m. ; * 38. & 39 N a in 
Ante, 77- action. Whereupon it was demurred.— And it was held by 

2. Brownl. 22. THE COURT, that this ſuit after the determination of the -—_ 
Godd. 335. was a breach of the covenant; for he did not enjoy it diſcharg 
=p "rag &c. which is not intended of a real diſcharge : for that appears — 
e to be the intent of the parties; becauſe it is agreed that if he = x 
411.452. ſued, he ſhould recoupe as much of the rent in his hands; but ti 
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meaning was, he ſhould be freed from ſuit and payment of it; and Liu 
he is — reatly prejudiced by a ſuit after the term, as if he had againſt 
been ſued befors the expiration of the term; wherefore he is within 
the intent of the covenant. But becauſe it was not alledged that 
the ſuit was lawful, or that the tithes were due (for he was not Ante, 675. 
hound to diſcharge him from illegal ſuits), ſo the breach was not 

well aſſigned. It was therefore adjudged for the defendant. 


Wilmote againſt Knowls. Car 8. 


FRJECTIONE FIRMA. Upon a ſpecial verdi& the caſe was, If a fine be le- 
One HYhite and his wife were ſeiſed of the land to them and vied before bar- 
the heirs of the huſband : they by indenture bargain and ſell the 7 — 
land, upon condition, that if they paid ſuch a ſum before ſuch a gainee ſhall be 
dy, that they ſhould re-enter and have the land again in their firſt in by the fine. 
eſtate, with covenants in the ſame indenture for further aſſurance; ,, by 
ind that all aſſurances to be made ſhould be, after the money paid, . Co. — a 
to the uſe of the huſband and his heirs. The huſband and wife 2. latt. 671 
kvy a fine accordingly ; the indenture is afterwards inrolled within 1· And. 236. 
the fix months; the money is paid at the day limited; the huſ- “. bis 2 
band re- enters, and dieth : and, Whether the wife ſhall have again?“ 
this land during her life, or the heir of the huſband (who was leſ- 
for in this action)? was the queſtion. —And it was moved for the 
2 that the heir of the huſband ſhould have it, for although 
y the firſt part of the judgment it be limited that they both ſhould 
te · have it after the payment, &c. yet in another part it is limited 
that all aſſurances ſhall be to the uſe of the huſband and his heirs 
after the payment. Then, this fine being levied to the bargainee 
before the enrolment of the indenture, he is in by the fine, and not 
by the bargain and ſale, then the fine is to the uſe of the huſband. 
only: and in proof hereof were cited 6. Rich. 2. title Eftoppel,” 
16. Elz, Bracebridge's Caſe, that a feoſtment to bargainee after in- 
tolment, he is in by the feoffment, and not by the inrolment : 
and that 34. E/iz. in Lybb v. Hinds, it was adjudged, that where 
areverhon was bargained and fold by indenture, and before inrol- 
ment a fine was levied by the bargainor to the bargainee, and af- 
terwards the deed was inrolled ; yet the bargainee ſhould not have 
it without attornment, becauſe he is in by the fine, and not by the 
bargain and ſale. Et adjournatur (a). 
(a) In the report of this caſo Moor, 630, the expreſs words of the firſt part of the in- 
i in ſaid to have been adjudged in favour of denture ; for the ſubſequent aſſurance to 
the defendant, for that the bargainee was in the hu/ban1 and bis heir, if not void for 
by the fine; and the ancient uſe reveſted in repugnancy, muſt be conſtrued to give 
te wife on the payment of the money, by him the reverſion only. 
Buſtard again Coulters, Can g. 
Quod vide ante, fol. go2. 
JT was now moved again.—And ALL THE CouRT-reſolved, The exchange 
that the exchange was altogether defeated by the eviction of the of an eſtate in 
for life. For the exceptions to the pleading, they held them P*##on tor 
not to be material, as the caſe is upon the record. For as to the gefeated by the 
Fizsr Exer riox, that the entry is not pleaded upon a fine ove eviction of the 
der, which is executory, they held that it was well enough: for tenant for life, 
Vhen it is pleaded virtute cujus he was ſeiſed in fee, it is to he in- Ante, 902. 
tended that he entered, for otherwiſe he could not be ſeiſed ; which 2. El. Rep. 936. 
i the uſual pleading in ſuch caſes upon fines ove render, and have | 
n always admitted to be good; as appears in Grendon's Caſe (a); 
ad fo are all the precedents. Wherefore this exception was diſ- 
(a) Plowden, 503. 


one in reverſion, + 


Ante, 90. the defendant himſelf in his rejoinder ſaith, quad bene et verum of 


8 tiff by virtue of the 10 capias 3 who afterwards 
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Busr aao allowed To the SECOND EXCEPTION it was held, it was helped 
egainf by the rejoinder: for although in the replication he faith not to 
CouLTins hom the bargain and ſale was made, but by the habendum ; yet 


the bargain and ſale was made to . Gregory, who was the party ty 
the indenture: and he mentions not the habendum ; fo as it aſcer. 
tains the court to whom the bargain and ſale was. Wherefore it 
was good enough, notwithſtanding theſe exceptions ; and was ad. 
judged for the plaintiff. 
C 10. | Prince againſt Allington. 
Falſe impriſon- FALSE IMPRISONMENT, for impriſoning him 2oth Ju, 
ment will lie and detaining him in priſon for eighteen days, &c. Upon 
againſt a — demurrer the caſe was, One recovered in debt, and had a capias a 
— ſatisfaciendum delivered to the ſheriff, who made a warrant to his 
ſendant on a bailiff to do execution: afterward a ſuperſedeas was awarded and 
ce. ſa. after im- delivered to the ſheriff. The detendant, being his bailiff, not 
plied notice of having notice of that ſuper /edeas 16th June arreſted the plain- 
pe eſcaped. And upon the 20th June the defendant retook him, and 
3 detained him in execution: and, Whether this ſecond impriſon- 
7 BL. wes ment were lawful, or not? was the queſtion. —And ALL Tur 
200. CovkrT held, that it was not: for although the firſt impriſonment 
Cowp. 403. was legal, he having been taken by virtue of a warrant made by 
Doug. 67:. the ſheriff before the ſuperſedeas awarded and delivered, he (not 
having notice of that /uperſedeas) was therefore excuſable, and the 
law will not puniſh him ; yet the ſecond arreſt, and detainmentin 
priſon afterwards, was a wrong, and not excuſable : for he being 
the ſheriff's ſervant, and by intendment having time ſufficient 
given him to have notice from his. maſter, ought at his peril to take 
notice. thereof, and therefore his act afterwards is not excuſable. 
Whereupon (all this matter being diſcloſed by pleading) it was ad- 
judged for the plaintiff. Vide 2. Hen. 7. fol. ultimo, Gratham's Caſe, 
8. Hen. 4. pl. 7. an outlawry after a ſuperſedeas awarded is void; 
6. Hen. 7. pl. 15. | | 
Cat 11. | Wilmote againſt Carn, 
A ſpecial plea R EPLEVIN of his beaſts taken in ſuch a cloſe in D. The de- 
muſt not tra- fendant avows, For that one Bidwel was ſeiſed in fee of an 
_ An and. bouſe in D. and of divers lands in D. whereof the place where, 
eveids. &c. is parcel to that appertaining ; and he and his feme by inden- 
ture let the ſaid houfe and lands thereto appertaining ” S. for 
years, rendering rent. Afterward the feme died; and Bidwe!, 
2d June, 26. Elix. by his will in writing, deviſed that land to the 
defendant in fee, and died ; whereupon 4 avows for the rent, &c. 
The plaintiff faith, that the ſaid B:4wel by his will 3d June, 26. El. 
deviſed it unto him in fee, ABS Hoe that he deviſed it to the 
defendant. And it was thereupon demurred, becauſe by this plea 
he confeſſeth and avoideth the deviſe to the defendant ; for be 
Pleads it to be by his laſt will, which is an avoidance of the former, 
and then he on ht not to traverſe it. Vide 2. Eqw. G. title? Conf 
Ante, 650. © and Avoid,” 66.—And to this opinion THE COURT in 


An avowry that But then two exceptions were taken to the avowry. 

a bobapd ww FinsT, Becauſe he pleads that the baron was ſeiſed in fee, and 
ba ess be wife that he and bis feme Jet, &c. which cannot be. 

let a houſe and land apperigining, is bad, Plowd. 170. 


2 24 


„ en © , 7 
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Hilary Term, 45. Eliz. In B. R. 919 


SECONDLY, Becauſe he pleads that Bidwel was ſei ſed in fee of WII or 
an houſe, and lands thereto appertaining, &c. which ought not to * 
de in pleading: for land cannot propetly be ſaid to be appertaining 
to an houſe, although it may — by ſuch words in a 2 by the 

utation, and common parlance, and intent of the parties: but 
in pleading it ought not to be ſoalledged ; but that he was ſeiſed of 
ſuch an houſe, and of ſuch lands in D. and let them by the name, 
xc. and aver their uſage together (a).—And ALL THE CourT 
held, that for theſe two pi 4 the avowry was ill; and therefore 
ſpake not to the traverſe. And thereupon rule was given, that 
judgment ſhould be entered for the plaintiff, unleſs other matters 
were ſhewn, &c. 

See 11. Geo. 2. c. 19. f. 22. 


Goodrich's Cafe. Cain 12. 


A ECOUNT of the receipt of 101, by the hands of the plaintiff's Ly gager allow- 
1 wife. Defendant wages his law; and at the day he had te ©! where the 
mage his law it was doubted whether it lay; becauſe the receipt is u b the 
ſuppoſed to be by another's hand. But becauſe a receipt by the lain s wiſe. 
hands of the wife of the plaintiff, or defendant, is all one receipt by co. Lit. 2 


their own hands, he was received to wage his law. 


Sonham againſt Trundle. CAR 13. 


RESPASS of battery. The defendant pleaded © Excommu- 

nication” in the plaintiff ipſo facto, for that he had ſtricken in pe. oy 
the church-yard, by the ſtatute of 5. Edw. 6. c. 4. without ſhewing before he can be 
an excommunication by the ordinary, or under his ſeal. —And for eee 
this cauſe it was ruled to be ill: for although the ſtatute ſaith, that — Mm 
he ſhall be excommunicated ip/o facto, yet that is to be intended Ante, 680. 
after a ſentence declaratory or — oth - for otherwiſe there - 
were not any means for his abſolution, THE Court (POPHAM pyer, 38 


ab ſentẽꝰ) reſolved it to be no plea; and gave rule, that it ſhould not marg. 


. Hawk. 
ſufficient plea be pleaded by ſuch a day. — ap 
there cited. 2. Bac. Abr. 317. B. R. H. 191. 
Hainſworth againſt Pretty. Cat 14. 


Hilary Term, 44. & 45. Eliz. Roll 1060. 


ESPASS. Upon a ſpecial verdict the caſe was found to be, 

TY: Thomas Pretty ws ſeiſed in fee of the place WHERE, and 2 1 
had iſſue Richard, Robert, John, and Michael, ſons, and Parnel, a to bis youngett 
daughter; and by his teſtament deviſed to Robert, Fohn, and EP 
Michael, his ſons, and the ſaid Parnel, to every of them 20l. to be 0 hi — 
paid unto them when they attained to the age of twenty-one years: « e condition 
and further deviſed to the ſaid Richard, his eldeſt ſon, all his lands, © 5« ſhould pay 
HABENDUM to him and his heirs, © upon condition he ſhould pay . #* aid 204, 
to his other children the ſaid ſums __— unto them accord- 22 
ing to the intent of his will; and if he refuſed the payment of « e or 
* the ſaid ſum or ſums of money, that then neither he nor his * all have the 
* heirs ſhall have or enjoy the faid lands, any deviſe, title, /a*d.” This 
** deſcent, or intereſt to the L but that 2 
* the faid ſons and daughters ſhould have it to them and his heirs.” payment the 
youngeſt ſon may enter, notwithſtanding a diſcent to his brother's iſſue.—Ante 204. 333. Noy, 31. 
Þ Co. 20. 1, Roll. Abr. 411, Co, Lit, 12. b. in natis., Moor, 644. Owen, 8. 2. Leon. 38. 

ner, 93. Cro. Jac. 56. 592. L. Raym, 207, $30. 1. Black, Rep. 23. 1, Bac. Abr 404. 2. Bac. 
* 35. Vaugh, 271, a« Mod. 26. 


- 920 Hilary Term, 45. Eliz. In B. R. 


Harxswonrn And it was further found, that Thomas Pretty the deviſor died, the 
4. „ ſaid younger children being within age; and that Richard Pre 
raxrrr. entered; and afterwards Robert attained to his age of twenty-one 
years, and demanded the faid 20l. of R. P. who refuſed 20 
4 pay it. And that afterwards Rich. Pretty died ſeiſed, having iſſue 
Com. Rep. 72. Thomas his ſon, under whom the plaintiff claims. And that the 
L. Raym. 829. defendant, in his own right, and of the faid Robert, entered. Ft fi 
- Ven. $19. ſupra totam materiam, &c. Vide ante, Trin. 43. But, becauſe by the 
7486. 1, defendant's negligence no judgment was then entered, it was now 
Andr. 125.135. argued again at the bar.— And ALL THE JusT1CEs (the Court 
2. Burr, 1546. being full, viz. Por uA, GawDy, FENNER, and YELVERTON) 
1613. reſolved, that the defendant's entry was lawful ; for this deviſe to 
ee 5 the eldeſt ſon, and his heirs, is void by way of deviſe : but it is an 
288 immediate deviſe or limitation to the younger children if the eldeſt 
1. Wood's Con. fon per forms not the condition, which may well be: as a deviſe, 
39. that his executors ſhall ſel! his land if his heir pays not unto them 
= e Rep. ſuch a ſum, in the interim the freehold ſhall defend to his heir.— 
„ _ SECONDLY, they held, that for non-payment of any of the ſums all 
the land is forfeited, and all the children may enter. — Tum pre, 
that notwithſtanding this refuſal of payment, and Richard Pretty 
dying ſeiſed, and the deſcent to his ſon (for ſo it was pretended 
Co. Lit. 240. b. that it was a deſcent which ſhould toll the entry of the deviſees), 
that this deſcent ſhall not hurt them; for it is not as a deſcent b 
a ſtranger after a deviſe, before the entry of the deviſee, which 
peradventure might take away their entry; becauſe it is not here 
an immediate deviſe, but it is quai a deviſe upon a limitation, or 
upon a condition broken, which no deſcent ſhall take away or 


prejudice : as it is in Scholaftica's Caſe (a 


- n it was 
adjudged for the defendant. 7. . 
| (a) Plowden, 408. INE PS X 
| Ryle's Caſe. 5 EA» 
Burgalariter | XLE and others were indicted of bur tary. GODFREY took 
adjudged good exceptions to the indictment, becauſe it was burgalariter 
nan mIment fegerunt, &c. where it ought to have been burglariter ; for there is 


* 

SR We 
A... 
ko 1 * *. 


C431 15. 


— any ſuch word as burgalariter : and it hath been adjudged, 


4. Co. 39. b. that an indictment, quod murdervait, where it ought to be murdra- 
5. Co. 121. wit, was held to be naught for this cauſe.— Quad Gawpy conceſſi, 
1- — 2m and ſaid, that he remembered ſuch a caſe to be ſo reſolved here 
2. Hauk. a. fince he came to the ee THE Cour held, that the caſes 
C . - 2 
were not alike; for burgalariter is as good a word as burglariter, 
and as often uſed in indictments as the other: and divers prece- 
cents were ſhewn to that purpoſe. Wherefore it was reſolved to 


be well enough. 

|  Ayliff again/t Archdale. 

Mi. haelmas Term, 44. & 45. Eliz. Roll 1660. 

— pay eg THE caſe upon demurrer was, The plaintiff had paid certain 
2 money for the neceſſary meat and drink of the defendant, 
{5s oeceffaries ; being an infant, and took an obligation in the double ſum for the 

but if a penalty Payment thereof : and, Whether this were good or voidable ? was 
de annexed it is the queſtion, —And THE WHOLE COURT held it to be void: but 
22 85 if he had taken an obligation of the very ſum which he laid out for 
Moor, 6:9. his neceſſary maintenance, it had been otherwiſe. ; 
Codb. 219. 1. Roll. Abr. 729. Co. Lit. 172. a, But a ſingle bond, viz. one without a penalty, is 
good againſt an infant for neceffaries, —March, 145. 1. Roll. Abr. 729. pl. 8. 1. Lev. 86. Co. Lit. 
172. 4. Bull. N. P. 132. Strenge. 168. 690. 3. Burr. 1794. B. R. H. 376. 2. Bac. Abr. 452. 1. Salk. 337 
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A. 


Abatement, Page 
An writ, See Me, 559 
Abatement by the court & officio, 
upon what matter alledged, 22, 121 
The benefit thereof loſt by pleading, Not 
guilty, _ ; 554 
Formedon in the diſcender, the tenant 
pleads an iſſue in tail ſeiſed, not named 
in the writ, good in abatement, 842 
Of accompt -againſt two, one dies after 
judgment abates only againſt him, 701 


Acceptance. 


Where the acceptance of one thing is a 
—— and waiver of another, 128 
a leſſer ſum, pendente lite, not a good 
of , 253, 260 
rent by iſſue in tail, where it makes an 
eſtate good created by tenant in tail, 252 
Of rent after the condition broken, barreth 
entry, but not if a collateral condition 
by tome, - 528, 529 
Of rent by the leflor after the condition 
roken, no bar of entry if no notice; 
good differences agreed by the Court, 
7 2 
FRO, BLIZ, PART, 11, actos 


Acceſſary. 


Page 
For ſtealing his own goods, not in petit- 
larceny, or treſpaſs, — 507, 572 


Accompt. 


For what matters and receipts one ſhall be 
ſaid accomptable for, for what not, 


82, 83 
The form of a writ of accompt, 83 
If one pays money upon a judgment, if 


none due, accompt heth againit an exe- 
cutor of an accomptant to the king for 
moneys received by the teſtator, al- 
though paid by order from the lord 
treaturer, - - 545 
Where maintainable, a very good caſe, 


61 

Upon default, the court may order that the 
plaintiff may recover the value as he hath 
counted, upon notice given; and if the 
ſecond judgment be reverſed by error, 
and the firit affirmed, the court above 
may iſſue a capias ad computandum againſt 
the accomptant, - 806 
Nungues ſou Receiver pleaded, and verdict 
for the plaintiff, a plea after before au- 

| Ppp ditions 


— — _ 


— 
- | — —— . 
—  — — — — — Lt — — 
" — — w-V "— —— 
— _ _ = 
— - — — 4 Pp — . Pk — "> 
- — 5 PA. 


r 


ditors contrary thereupon, is not good, 
* 

Of rwelve months, how to be made upon 
the ſtatute of /iveries, in an infprmation, 

| 839 
Action upon the Caſe. 


An action on the caſe Wil lie for ſetting fire 
to a houſe by miſchance, - 10 
For what Tort of miſdemeanor an action on 
the caſe will lie, and where for a negli- 
nce, va * ? id, 
Where an aQtion on the caſe may be brought 
by one for a wrong done, though at pre- 
fent he is not chargeable, © - 53 
Where an action on the caſe lies againſt an 
officer for an injury, = 130 
Where the plaintiff muſt declare upon the 
truth of his caſe, and not vary from it, 
| | 147 
To fave the bail harmleſs, — 458 
If an arreſt be made by proceſs, though 
without cauſe, it is no falſe impriſon- 
ment, - — 459 
Again the ſheriff for not appearance of the 
party arreſted at the day, - 460 
Apainit leſſee for years for burning the 


ouſe, - - 461 
For ſtopping a way to his freehold, or an 
aſſiſe at election, 466, 845 
Upon a falſe return, - 12 


For keeping a bank in a brook, ſo that it 
overflowed his land, not good, for a 
quod permittat lieth, 520 

Not maintainable where there is a proper 

" writforit, - - tia. 

Againſt a witneſs for ſwearing a falſe oath, 

1 not, : = _ 7 20 

Lies not for damage done by coneys, be- 
cauſe fer nature, and none can have 
them in his own land, but by patent, or 

ſcription ; and none can erect a dove- 
uſe, but a lord of the manor, other- 
wiſe puniſhable in a leet ; but an action 
lies not for a private man, 548 

Againſt the ſheriff upon an eſcape, wio 
pleads good ſecurity taken, * al. 
though upon a habeas corpus he returns 

parat habeo, that is finable by the court, 
but no advantage to the party, 624 

By a bail for a covinous contriving execu- 
tion againft him, good, 28, 629 

For delivered and converted, 781 

Lies not fot ſuing without cauſe in a 2 * 
court, otherwiſe improper, 36 

Againit a curate for razing ſentence of ex- 
communication, and inferting the plain- 

t ; name, maintainable, $33 


Tam fro regin# quam pro ſeipſe againſ: d 
| ſheriff for an eſcape of a man — 
and ood, = 52 877 
The full truth muſt be therein declared, 864 


Action upon the Cafe for Words, 


What ſort of words will bear an action 69 
the caſc, - - 78, 171 
Thou haſt taken a falſe oath in the conſiſ. 
tory court at F. good, „ 
Tibbet and one Gough agreed to have hired 
a man to kill me; and that Gough ſhould 
ſhew me to the hired man to kill me, 191 
It is well known that 1 am a true ſubject, 
but thou ſerveſt no true ſubject, and that 
thy own conſcience doth accuſe thee, 
ibid, 


Thou doſt ſerve falſe warrants, and deceireſt 


the people, - 193 
You make falſe records, and juſtify them 
for true, - . ibid, 
Thou art a papiſt, and not the queen's 
friend, and ſeveral other caſes there cited, 
argumenti grotid, - ibid, 

I will prove Farmer a perjured knave, 221 
Thou haſt ſtolen a load cf hop-poles, 22; 
She is as very a thief as any that robs by 
the highway-ſide, - 224 
Fer exhibiting a bill in courſe of juſtice, no 
action hes, otherwiſe if maliciouſly, not 
examinable, - 230, 247 

I have ſerved thee with the queen's letter, 
for ſtealing goods out of my mother. 
houſe : Thou waſt cubbed up for forging 
of writs, - - 234 
Colrs hath trained a mare, innu:ndo caria- 
liter cognovit, - 250 
Words ſpoken in prejertid diverſorum, is 
good as in auditu, - 4 
An innuendo will not make general words 
underſtood of the plaintiff, without aver- 
ment to make it certain, 490 
That one hath delivered untruths in his au- 
ſwer in Chancery, not good, 5 
That a perſon was an adulterer, and had 
children by another man's wife, not ac- 
tionable, becauſe puniſhable in the ipi- 
ritual court, - 2 
Words againſt a juſtice of peace maintan- 
able, - - $303 
Againſt a merchant, not actionable, but 
good counſel, 5 
Againſt a ſhoemaker, he is a bankrupt, 
maintainable, «5 263 
Words by way of interrogation, if acer. 
able, - - 273 


Thon 


A 


Thou art a witch and a ſorcerer maintain- 
able, - ITE. 571 
1 an attorney, actionable, 
_—_ 589, 602, 914 
Thou art an enemy to the ſtate, lies, 602 
Thou waſt perjured in thy anſwer in the 
ſtar · chamber, good, — 609 
By a commiſſioner to examine witneſſes, 


, - - 623 
Tay keeps a bawdy-houſe, lies = 

43 

Action for words in the disjunctive, not 

good, - - 780 

For words, and judgment reverſed in _ 
74 


For words, and judgment affirmed in error, 
747 
For words, Thou art a bankrupt knave, 


ure, - 
Againſt a late high ſheriff, 848, 849 
— an under ſheriff, not maintainable, 
854 

Thief, where it bears an action, where not, 
857 

Actions upon this ſubject being numerous, 
you may find more, 251, 268, 279, ibid. 
281, 334» 400, 403, 424, 239, 250, 
459, 470, 471, 487, 492, 125 161d. 
503, 564, curia dividatur, 509, 572, 
073, 82, 583, 589, 607, bog, z id. 
618, 620, 621, 629, 638, 639, 645. 
Compounded, 648, 672, 684, 520, 521, 
783, 786, 787. Much learning, z6:d. 
794, 823, 824, 834, 848, 849, 853, 
854, 861, $65, 877, 890, $78, = 


888, 889, 899, 900, 904, 905, 
97, 911, 914. 421, 429» 433 
Action upon the Statute. See 
Statute. | 


Of. H. 6. contra pacem left out, and good, 


Where a miſ-recital in an action upon a 

atute ſhall hurt, ibid. 

What ſhall be ſaid a miſ-recital of a ſtatute, 

and although general, and ſo not neceſ- 

lary, yet So all, - 236 
See mere in title Statutes. 


Action upon the Caſe, for ſlander- 
ing his Title, 
Where, and how it lies, — 2 
For laying to an intended purchaſor, 1 
one that hath two leaſes of his 
is, who will not part with them at any 


186 


Rauonable rate, the defendant jultifies of 


« 843 


*&A © LS 


two parol leaſes made to himſelf, main- 

tainable, - - 427 

Action upon the Caſe, in Nature 
of Conſpiracy. 

Lies not againſt one, but action upon the 

caſe, - - 701 

to be indicted of rob- 


For procuring a man 

, - - 871, goo 
Againſt A. becauſe he procured the plaintiff 
to be indifted as a common barretor, and 
that he was thereof acquitted before B. 
and C. juſtices of affiſe, not good, be- 
cauſe it was before them as juſtices of 
ozer and terminer, but for the matter, 
curia dividatur, - 564 


Action upon the Caſe, upon Aſ- 
ſumpſit. See Confideration. 


Where it lies, - 63, 64 
Where an aſſumpſit birds an infant, 
126, 127 
A promiſe upon a voidable act only where 
» Where not, - ibid. 
Upon what conſideration it binds, upon 
what not, - 137, 138, 6 
Where it lies upon a conſideration . 
131, 
Where ſeveral conſiderations are alled 4. 
and be void; yet if any be good, it is 
ood cauſe for a recovery in an aſſump- 
t. - — I 
Where a 2 aſſumpſit may be ao. 
i y the plaintiff's declaration and 
reference, - - ibid. 
Where a conſideration to do no more than 
the party is bound unto, is good, where 


not, — - 193 
Where part of the conſideration is void, it 
avoids the whole, - I 
Conſideration to forbear a ſuit, where = 
party 1s not chargeable, is not good, 


2 
What ſhall be ſaid a good performance of a 
conſideration, - - 229 
Lies upon a promiſe to pay money due by 
bond, - . 
Not for rent due a leaſe for years, 242 
To pay cofls of ſunt, and faith not what he 
had expenced, count not good if he had 
demurred, but taking iſſue, he hath loſt 
the advantage thereof, - 276 
A conſideration upon a metter paſt, is good, 
282 
What is good conſideration to ground it 


upon. = - 460,4 
Ppp2 . 15 
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To make aſſurance by advice of counſel, 
how performed, _ 465 
Not guilty, no good iſſue ; but after verdict 
holpen by the ſtatute of jeofails, 470 
Where a promiſe is made in conſideration of 
ſomething to be done by the promiſcs 
who fails therein, the promiſe is diſ- 
charged, - - 477 
What ſhall be ſaid a good performance of a 
romiſe, - 487,488 
of a ſurrender to be made, this muſt be a 
ſurrender in deed, - 488 
One conſideration good, the other not, yet 
entire colts, IS 37 
Aſſumpfit by the bail who paid the oa "1 
ration, and the plaintiff in conſideratione 
inde aſſumed to the bail to deliver him 
the bond, and a letter of attorney to ſue 
it, no good conſideration, 538 
A promiſe againſt a promiſe, good ground 
for an action, — 543 
Aſſumpſit againſt an executor having aſſets, 
who upon a day given for payment 
(which could not be, but only deferred) 
aſſumed, Sc and all the debt given in 
damages; but the bond being delivered, 
plaintiff had judgment, . - 644 
Aſſumpſit, and declares upon a delivery of 
— 1 Newemb. 31 + liz. and the jury 
found the delivery 1 Augu/t, not the fame 


aſſumpſit, — 660 
Aſſumpſit upon a contract joyned with other 
matters, - * 756 


By a ſolicitor for retaining him to proſc cute 
his law cauſes, and promiſed to give him, 
Sc. the action maintainable, 760 
To pay one hundred pounds at two pay- 
ments, action hes upon failer at the firſt 
day, and ſo of a covenant, becauſe da- 
mages only to be recovered ; otherwiſe in 
debt upon a bond, where the debt is to be 

_ recovered, - 776, 807 
It lies not for debt or rent upon a contract, 
5 | 780 
To enter into a bond, and faith not to whom, 
where good, | - 848 
Aſſumpſit alledged to be made apud H. in 
cem. prædicl. & Suff. is in the margent, 
and there action 1s brought; H. ſhall be 
referred to the county in the margent, 
And not to the county mentioned by way 
of recital only: Quære, if not other- 
wiſe in an indictment, the county being 
mentioned in the b-dy thereof, 436 
Againſt an executor upon a promiſe by the 
teſtator, and judgment for the plaintiff re- 
verſed in error, - 454 


The original of adminiſtrations ' 1010. 


Conſideration to aſſign a debt, or recogni. 
zance to a ſtranger, is void and illegal, 
otherwiſe if to the ter-tenant, 552 


Action upon the Caſe 1 pon Trover.See Trost er. 


Action. 


Where it lies againſt a party that did not 
the wrong, that party hath an action 
over againſt him who did che wrong, 


62 

A right of action where it may be dirided, 
469 

Addition upon the Statute of 1. H. 5 cap. , 
Where an addition of place in any writ or 
proceſs mult be inſerted, and where not, 
148 

Of trade, or myſtery, if it come after te 
alias dict. it is not good, 198 
Where an addition of myſtery muſt be given 
to a ſeme covert, in an indictment or 
other proceſs, i ibid, 
Garter King at Arms being indicted, his 
addition mutt be inſerted, 234542 
Ot Chandler, he pleads he was a gentle. 
man, he mult traverſe, - 884 


Adminiſtration, and Adminiſtra- 
tor, 


Where one ſues as adminiſtrator, muſt 
' ſhew the quality and power of him that 
commits it, - « 6 
What act ſhall in itſelf be accounted an ad- 
minultration, - 114,115,120 
Where adminiſtration ſhall be granted, not- 
withſtanding an executorſhip, 92 
For what matters an adminiſtration may be 
charged, - - 102 
Commnted to an executor, no adminiltra- 
tor to the firſt teſtator, 211 
Where in a count or bar, the place where 
adminiſtration was granted, mult be 
ſhewn, where not, - 28) 
Where an adminiſtrator may by cuſtom pay 
a debt upon ſimple contract, as ſoon as 
debt upon a bond, - 499 


Adminiſtration committed by A. V. D. D. 
not good, becauſe not ſheved to be biſhop 
cr ordinary, - 431 

Adminiſtration by the archbiſhop of Cate 
tury, without ſhewing he was ordinary, 
or that the inteſlate had goods in divers 
dioceſes, not good, as well as in © 
of a biſhop, but void, not voidable, 457 

Adminiſtrator pendente lite of a citation (0 


. he uth 
repeal, 1 goods, good; ſor * 


Suit lie 
alth 
ciall 
ſpec 
dhe 


. 


law ful power to diſpoſe; otherwiſe in an 
appeal, 5 — DD, 460 
Recovery againſt one upon a bond by 11-1! 
dicit, and ſo riens inter mains, a good plca 
rimd facie; but if covinous, the plain- 
tiff mult aver it, and ſo falſity, 471 
Adminiſtration, debt is where the bond is ; 
but upon a contract it follows the perſon 
of the debtor, where wo adminiſtrations 
muſt be granted, - 42 
Adminiftrator brings a cire facias upon a 
recognizance, not mentioning therein 
10 profert literas adminiſtrationis, good, 
| — founded upon a record, 592 
Adminiſtration durante minori tate ceaſeth 
at the age of ſeventeen years, 602 
Adminiſtrator in debt againſt him, pleads 
a recovery againſt him as executor w//ra 
quod, c. non habet, Fc. a good plea, 

4 
Adminiftratrix- brings eje2/one firme the 
caſe, A le:ſe was made to the inteſtate for 
eighty years, if he liveth ſo long, re- 
mainder to the executors or aſſigns of 
the leſſee, who died inteſtate; adjudged 
for the plaintiff, and that it veſted in the 
leſſee, and aſſets in the plaintiff*s hands, 
658,967,840. But judgment againſt the 
Fa for defect in pleading, 658 
miniſtratrix, debt againſt her due in 
her own time, mult be in the deriner, 712 
Adminiſtrator, debt lies not againſt him for 
rent due after the aſſignment of the 
term; and Walker*s caſe denied to be law, 

I 
Edminiſtratrix ſpecial cannot grant a Kc. 
durante minori #tate of the executrix, nor 
{ell goods except bona peritura, or for ne- 
ceſſity for payment of debts, but may ſue 
and be ſued, F< 719 
If ſuch an adminiſtratrix may aſſent to a 
legacy, dubitatur, - bid. 
Adminiſtration muſt be in two places, if the 
inteſtate died in a peculiar within the 
province of York, having chattels in both, 
ibid. 
Adminiſtration by a biſhop, good, with- 
out ſaying loci illius ordinarius, but in 
a bar or replication, vicious, 791,879,838 
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Admiral, and Admiralty. 


duit hes there for goods taken by piracy, 
although fold in a market overt, eſpe- 

cially to the owner of the ſhip, in re- 

ſpect the original cauſe did ariſe upon 

die (ea, and the reſt depends 3 

3 


3 


Obligation to appear, or abide ſentence in 
the admirals court, is ſuable there. 


Admittance. See Copihold. 


Admittance of tenant for life, is good for 


him in remainder, - G62 
Advowſon. 

The difference betucen a vicarage and an 

advowſon, - - 103 


Agreement and Diſagreement. 


Agreement in exchange for one to make the 
tences, no plea in treſpaſs, but action of 
the caſe lies; and if by deed, an action of 
covenant, - — 709 

Dower of a moiety of gave/4ind cannot be 
waived, and ſhe ſhall hold it in ſeveralty, 
and not in common, — 825 


Aide Prayer, ; 


Where the writ of domino rege inconſulte 
ſhall be granted, although 1a a perſonal 
action, and the king not immediately 


concerned, - - 417 
Not grafitable in a perſonal action for a 
chattel only, - 693 


Alien. 


Who ſhall be looked upon as an alien, 3 
Alienee enemy may ſue as adminiſtrator, 
683 

An alien being defendant zales de circum 
ftantibus is good, no exception. being ta- 
ken, and eleven of the principal appear- 


ing, 2 a 818,841 
Amendment. 
Where a verdict may be amended by the 


dorje of the paſtea, - 149, 150 
Where a matter, though the default of the 
clerk, is not amendable, 70,71 
Where a verdict returned, may be amended, 
111112 

Where a wenire facias may be amendeg, 


25 
Record upon the file amended by the pers 
copy. - - 258 
Debt by Thomas, and the judgment entgred 
far Johannes, reverſed, 409 
Aaderbye tor Adderlye, amendadle in tho de- 
claration, and judgment, being the de- 
fault of the clerk, - 49 
Diſftringas with no return indorſed the ſame 
term in banco regis, nor in another te - 


Pp p 3 
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In ejec ment, ex acras farturæ in the ni 
prius, after verdict, amended paſture ac- 
cording to the record ibid, 
Fenire facias, leaving out the word {jura- 
torum) amended, - 407 
Error in the entry of the judgment, not 
amendable, - 497 
Diftridtionem for deſtrutionem in waſte, not 
amendable, becauſe in the original writ, 
462 

Judicial writ amendable, - 543 
Of a wenire facias, which upon the roll was 
quod fint hic, and a ſpace left for the day 
of the return, but expreſſed in the venire 
facias, f a $53 
Habeas corpora amended, but twenty-three 
jurors returned, twenty-four being named 
in the ventre fuciat, — 586 
Of a precipe of twenty acres. Hedington 
(omitting in) - 644 
Amendment of writs, - 677 
Of a writ of Inguiry to the ſheriff of L. quod 
inguirat, and not inquirant, and their 
entries ſometimes de ballive tud de co- 
mitatu tuo, and ſometimes de civitate, 
Of a replication for miſpriſion, — 
Of a writ of inquiry returnable by the roll 
die Martis poſt tres Trinitatis, made die 
Mercurii, Sc. but not ſo of an exigent, 
and the inquifition may be taken the 
ſame day it 1s returnable, many prece- 
dents cited, 6 761 
Amendments of judgments,divers precedents 
cited, - - 865 
Amendment of the clerk's miſ-entry after 
verdict, - - gol 


 Amerciaments and Fines. 
Where an amerciament ſhall be, though the 


party comes in the firſt day, "4-68 
Upon what matter a ſteward in a leet may 
aſſeſs a fine, upon what not, 241 


The jury finding for the plaintiff only for 
part, he muſt be amerced as to the reſi- 
due; a good difference agreed, 2 57 

Amcrciament in a court-baron may be a{\- 
ſeſſed by the ſteward, and a diſtreſs for it 
is incident, and lawful by ſome, #748 


Ancient Demeſne. 
If a in ejectment, as in replevin 
uv ag - - * 826 
| Annuity. | 
Debt lies for the arrearages thereof, granted 
1 » 268 


Annuity payable at the Annunciati, : 
within twenty days after, and the org 0 
nal brought 8. April, an apparent fauit, of 

For a penſion by preſcription iſſuing 0.) in 
the church of . the — d - 
for all arrears ; for the church itſelf ;; = 
charged into whoſe hands it comes, 820 App 

Appearance. See Infant and Con- of 

dition, | f 
Appeal. * 

The death and ſtroke being in different oa 
places, where in an ap the murder Whe 
ſhall be ſaid to be commutted, 196 py 

Where in an appeal of felony, the plainiit in Wha 
= replication muſt —— Over to the _ 
ony, - - 2 

Where h an appeal of murder, the PF oY 
being clear to acquit him of the murder, 7 
but full to find him guilty of man-(laugh- 1 
ter, the jury muſt find him guilty of man- 

ſlaughter, - - 276 

The plaiatiff was nonſuited upon a tral 2 
againſt one, it is a non- ſuit againſt all; | 
but the others not tried, may be arraign- * 
7 upon this declaration at the queen's 0 1 
uit, = - bo | 

Of murder againſt J. S. who is found — * 
of homicide, and good, and they might I Of 
have found him not guilty generally; the 
defendant pleads the queen's pardon, and See T 
by the better opinion allowable (although 
an * be at the parties ſuit) being 
found guilty of homicide, 464,469 When 

In an ap of mayhbeme, a man cannot fat 
plead in abatement and in bar, alia: in ha 
appeals of felony in faworem wite, 495 

Appeal of murder againſt divers, one as 
principal, the others as acceſſories be- See C 
fore and after, the principal found 
guilty of man-ſlaughter only. acceſſo- 
ries before the fact are diſcharged, but The 
not after: and they ought to be tried by What 
ſeveral wenire facias's in an appeal, but What 
not upon an indictment. And if the prin- a f 
cipal had his clergy, or pardon before What 
judgment, acceſſory is diſcharged, other- dit 
wiſe after judgment, 541 of 

Againſt four of murder, they appeared, Whet 
the plaintiff cannot declare againſt them to 
in cuftodid mareſchalli, becauſe no record or: 
of a committitur and nonſuit before ap- What 
pearance, is peremptory, 5 That 

Of murder, and found guilty of man. not 
ſlaughter, the plaintiff may pray be ſhal unc 
not be put to have clergy, 632, 682 ln wr 

Appeal carected to the warden of de ay 


A 


cinque ports, not ; for it ought 

to 2 to the ſheriſt, pony is immediate 
officer to the court : but the priſoner be- 
ing at the bar, declaration was againſt 
him in ciſſtodid maręſchalli, and he to plead 
over to the felony, - 695 
Ap 2 lies for not allowing proofs in the 
iritual court, - 844 


Appendant and Appurtenant. 


Where a matter appendant will paſs with-, 
out the word cum pertinentits, - 18 
Where matters appendant, may by the od 
or a common 3 be n at this 
day, 39 
What matters paß by way of appurte- 
nances, - 113, 114 
Where a curtelage may $ as an appurte- 
nant to an houſe, * out cum pertinen- 


pit, 7 ” 89 


Apportionment. 


A leaſe being made of lands and goods, 
the lands being evicted, an apportion- 
ment ſhall be as to the rent upon the 

oods, M here. 256 

Of che rent by the act of law, but not by 
the act of the party, — 771, 772 

Ofa rent-ſervice, good, — 851 


| Appropriatian. 
dee Tithes, - 


Apprentice, 
Where the ſon being an apprentice, the 
father notwithſtanding ſhall be ſaid to 
have an authority over him, 35 


Apprentice. 
See Condition, X 


Arbitrament and Award. 


The manner of pleading an arbitrament, 66 
What matter ſhall avoid an award, 16:4. 
What matters ſhall be ſaid awarded within 
a ſubmiſſion, 77 
What words in an ama will work a eon- 
dition, and what advantage muſt be taken 
of ic, and it only debt maintainable, 211 
it gives a power in a leaſe for years 

to have a term, if it Lives an intereſt, 
or authority, 7 22 

What matters lie in arbitrament, n_— 

That the defendant ſhould enter into bob. 
not laying 1 in what ans! is void, becauſe 
uncertain, - 434 
la writing, debt thereupon againſt an ad- 
miniſtrator, not good; for the inteſtate 
Fight have waged his law, +» 60g 


$78, 579 


723 


. 


In the night good ; if within the ſubm it 
ſion, 076 
An award to releaſe all aQtions, S.. 
alias adviſaret, void, 520 
To make an eſtate to the obligor for life, 
remainder to a ſtranger in * good for 
the particular eſtate, and void for the re- 
mainder, but the place where the award 
was mode, muſt be ſnewed, 758 
Arbitrement, the firſt part being good, 
mult be performed, Ache though the latter 
art be void, . 80g 
Where well-made, the As j is where 
the ſubmiſſion is conditional; there if not 
made of all, the obligor not bound to 
perform any part, otherwiſe if the ſub. 
miſſion be not conditional, 839 
Award of all ſuits until the third of Sep- 
tember, the ſubmiſſion being till the 
fourth, good, 858 


De & ſupra premiſſis vas, it to the 
things ſubmitted, $61 
To by publiſhed urrigue portion prædict. 
muſt be to all, 


1 awarded on the one part, not 


— 


Aﬀent, 


Tony it may be abſolute, and where cone 

252 

Toa treſpaſs before or after, makes a — 

treſpaſſor ab initio; but not to a battery 

done, riot, or forcible entry, - 284 

If adminiſtratrix, during minority, . 
aſſent to a legacy, . 


Aſſets. 


Where in a count againſt executors, the 
party myſt allow Za, - 59 
What matter ſhall be judg ved aſſets, 43 
Where the goods of hes party made over 
upon a fraudulent conveyance, ſhall, 
though coming into the hands of a 
ſtranger, be allets, . 405, $19 


Aſſiſc. 


Exroneous, becauſe after iſſue and return 
of the habeas corpus, the entry was gui» 
dam recegniterum yenerunt, & guidam 10% 
ideo diftringas & decem tales, - 50g 

Before 18. Eliz. cap. 4. in aſſiſe it was 
error, that the ſheriff's name was not to 
the return of the habeas corpus, = ibid. 

Againſt A. and B. of a portion of tithes, 
A. pleads nul-tenant de frank-teneme at 
tenementor* prædict. in viſu pofitorum 3 
in quereld ſpecificat' 3 B. pleads nul-tcrs 
A. was fo not reaant of, &c. and 
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not guilty, and a diſſeiſin by B. but no 

tenant being found, the writ abates ; 

guerre by the reporter, becauſe C. found 

a diſſciſor, - - 559 
Aſſignee. 

What matter ſhall go to the aſſignees, 621 


Aſſignment. 


Where leſſee for years being ouſted, yet 
may aſſign over his term, += 275 


Aſſurance. 


By bond, looked upon better in law than a 


rent-charge, - 147 
If it agrees in ſubſtance with the covenants, 
although it vary in words, is not mate- 
n rial, 27 * 21 661 
If it be to be made at the coſts of the co- 
venantee, it may be done by parcels; 
otherwiſe, if at the coſts of the cove- 
nantor: yet if chen required he is bound 
to do it, but is diſcharged for the re- 
ſidue, - 681 
Ought to be deviſed by the conuſor, and to 
procure the conuſee to accept thereof in 
ſalvation of his eſtate, - 18 


Of acres of land to be aſſured, mall be | 


according to the country's eſtimate, 665 


Attachment and Foreign Attach- 
ment. 


What matter is attachable upon a foreign 
attachment, - "TY 3 
Where it ſtops a matter in the king's 
Curt, — - I57 
Wilere a foreign attachment may well 4 
for a matter, though pending in the 
king's court, 333 101 
Wbere in a foreign attachment, judgment 
of diſcharge muſt be given, 172 
Wut things are attachable, and by whom 
to be kept, . - 230 
Of a debt in Lendon according to the cuſ- 
tom, and aitirming a plaint there; and 
the difference, - - 593 
Attachment in L. the defendant pleads he 
' oweth him nothing, good againſt the 
cuſtom there, - 598, 599 
In C. pleaded in bar in debt, and tra- 
. is a good bar to the attachment 
pleaded, - - 830 
Attach ent in 4. much good learning 
touching that cuſtom there, 
Attachment by the cuſtom, lies not after 
a ſuit depending in the common f A, 


for it 15 g in cuſtodia legic, = 691 . 


Attachment in L. the plaintiff cannot ſwezr 
his debt by attorney, nor attach a debt 
before the day of payment, 51; 

At what time it may be, and if of a FR 


recovered in a higher court, 184, 186 

| Attainder. | 
A man attainted ſhall be liable to actions, 
| 516 


What acts a man attainted may do, ia. 


Attaint. 


The parties were at iſſue, but the record 
not removed, judgment guod guν,ðend nil 
capiat per breve, Sc, but no fine upon 
him, - oy : 646 


Attorney. 


To deliver a leaſe for a corporation with. 
out writing under their ſeal, not good, 
826 

May bring debt for fees in the comme 
bank, not for ſoliciting in the 4ing': 


Bench, - 425, 429 
Attornment. 
Where a conuſee of a fine may diſtrain 


without attornment, - 16 


Where it ſhall be countermanded by — 


riage, 0 - 270 
To _ matter attornment 15 requiſite, 234 
Where it muſt be pleaded, or otherwite 

ſhall be intended, - 409 
Not neceſſary for ceftuy que uſe in avowry 

for rent, - - 673 
By one joyntenant to a grantee of the re- 

verſion, is ſufficient, = 737, 802 


Audita Querela. 


Where the priſoner that eſcapes, may up- 
on his own eſcape have an audita gut- 
rela, - 2 44 

Where that only, or where a writ of error 
lies upon a ſtatute, - 233, 319 

By two to avoid an execution, outlawry of 
one pleaded, good. Summons and ſe- 
verance lies for the other by the better 
opinion, adjourned, - 448 

Upon a defeazance, the defendant pleads 
another defeazance, not good; for 
ought to have 'pleaded the general iſſue, 
non oft factum, - 532 

A. ard B. bound in a bond, and judgment 
againſt them. 4. being in execution, 
was diſcharged by the ſheriff, and J. 
ſued to be diſcharged, largely argued, 


but adjourned - » $73 


Ir 
br 
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bt 
36 
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inſt J. S. and u tire facias award- 
ow 0 Merit —— J. i mortuus, the 
writ ſhall abate ; but if againſt two, and 
one dies, it is otherwiſe ; 1o of an infant 
after inſpection, - 635 
Two bound in a ſtatute, defeazanced, that 
they and their wives upon requeſt ſhould 
aſſure ſuch lands, &c. The breach was, 
that a feaſfment was offered to one, and 
he refuſed, well aſſigned; for requeſt to 
both at ſeveral times is good, - 656 
The plaintiff ſhews he was bound in a ſta- 
tute of fix hundred pounds to the defen- 
dant to the uſe of F. B. defeazanced for 
the payment of ſuch ſums at ſuch days 
to F. B. and that he was paratus to pay, 
& obtulit, and J. B. was not there; the 
defendant pleads J. B. was there, and 
demanded, &c. and the plaintiff was 
not there to pay it, ab/que hoc that the 
laintiff obtulit the ſaid ſum, &c. Re- 
olved, the tender was good ; becauſe 
defeazanced to the uſe of F. B. other- 
wiſe, if a mere ſtranger, and although 
he ſaith not F. B. nor any for him for ſo 
imended, - - 755 
To avoid execution __ a ſtatute, becauie 
the conuſee purchaſed part of the __ 
The conuſor having lands in the 8 
M. and C. the latter conuſee hath the 
lands in C. delivered in execution, the 
former conuſee ſued execution, and had 
the moiety of the ſame lands delivered, 
and nothing in M. adjudged for the 
plaintiff, the latter conuſe, 797 
To ayoid a ſtatute, the writ may compre- 
hend divers cauſes, but the count ought 
to contain but one cauſe, or rely only 
upon one ; for doubleneſs inveigles the 
court, - - 80g, 252 
Where an executor ſhall not be inforced to 
ſue it, an excellent caſe, and well ar- 
gued, - * 734. 822 


Authority. 


Where one that hath but an authority, may 
act according to diſcretion, 48,49 
Where by a deviſe one hath an intereſt, 
where but an authority, 190, 810 
Ads of neceſſity done by colour thereof, 
good, but not acts voluntary, as grants 
of copyhold by a reputed ſteward, 699 
To four, et eorum cuilibet to arrelt J. J. 
done by two, is good; but otherwiſe if 
to make livery, - 913, 914 


Averment. 
Vaere the life of tenant in tail, in plead- 


ing, muſt be averred after his diſconti- 
nuance, - - 226 
Where the plaintiff's count muſt be averred, 
256 

Where it lies againſt the return of the Nh 
riff, who returns the party ſummoned, 
where it was not done, - 397 
Where pleas may be good withcut an aver- 
ment, and what is a ſufficient averment, 
18 

Averments within 32. Hen. 8. of lakes by 
tenant in tail, where not good, 708 


Avowry. 

May be for rent of a copyholder in the 
common pleas, but not an cetione firme 
that demands the poſſeſſion, „ 

Iſſue if the freehold of the avowant, — 
found to be the wife's frechold, iſſue 
found againſt the avowant, ibid. 

Good by one tenant in common, although 
it be by way of action; for one may 


take a diſtreſs, 539 
For ent upon 32. Hen. 8. c. 37. hos to 
be made, - — 547 


By an executor for a rent- charge for years, 
although the clauſe of diſtreſs be to the 
grantee and his heirs, - 644 

For a rent-charge deviſed to him, without 
ſaying the land was holden in ſocage, not 
good, - - 667 

Iſſue if the plaintiff held by fealty rent, 
and ſuit of court; verdict ound it to be 
by fealty, and rent only again the 
avowaut, for all the tenure is material; 
but in treipaſs, or reſcous, it is other- 
wiſe, - - 799 

For an amercement, not good, becauſe he 
ſaid not the plaintiff appeared, nor up- 
on ſummons, but ſo preſented by the 
homage, - $85, 886 

Avowry, not good, becauſe he pleads the 
baron was ſeiſed in fee, and that he and 
his wife let, &c. And alſo that B. was 
was ſeiſed in fee of an houſe and land 
thereunto appertaining, &c. which is not 
good in pleading, although by ſuch words 
it may paſs in a deed by reputation and 


intent of the parties, - 919 

Avowry upon a perſon certain, where good 

encugh, - - 146 
B. 

Bail. ; 

Where when the party renders himſelf ip 

diſcharge , of his bail, the plaintiff may 

be demanded, 4] 22 

Where 


Tart 2 


Where one may be taken in execution, but 
not by cuſtom without anſwer, - 185 
Where they may plead the death of the 
principal before judgment, 192 
Entered by another name, then according 


to the proceedings, vitiates all, 223 
If pulled off the file, the party is without 
remedy, - ibid, 


Where the hail may plead ſatis faction with- 
out ſhewing a record of it, - 132, 23 
At the ſuit of Adderley, not liable to the 

condemnation at the ſuit of the ſame per- 
ſon by the name of Adderbly, 458 
Not liable to coſts aſſeſſed in the exchequer 
| chamber, upon affirming a judgment in 
error there, - | 587 
Not liable to the judgment, until a 2 
iſſue againſt the principal, and a default 
thereupon, 3 - $97 
Diſcharged, if the principal render himſelf 
© before judgment againſt them upon the 
ſecond ſcire facias, - 618 
Inſufficient accepted þy the court upon 
miſinformation ; an action upon the caſe 
lies for ſuch falſity, - 714 
If a capias be awarded returnable at th 
next ſummons, and vii returned, the 
principal ſhall not be received; but 
otherwiſe, if returnable de die in diem; 
and upon the firſt /cire facias, the main- 
perners may bring in the body, and fif- 
| n days ſhall be between the tee and 
return, for time to ſeek the princi- 


PA, 4 1 738 
gcire facias againſt them, miſtaking the 
ſum, not amendable, - 855 


Want of filing thereof, error, 894 


Bayliff, 


Of a many vheter be ny dini tv 


an amercement, Without a Warrant {ron 


the ſteward or lord, - . 698, 748 
May enter a ftranger's houſe, the jad 


ing open, tolevy execution of goods in 
the hands of an executrix there, 759 
For life with a fee, or other profit, cannot 
be diſplaced by a purchaſor of the ma- 


* Kt waxy, Wil 


nor, — . 859 
Bankrupt, 
What act ſhall make one be adjudged a 
bankrupt, - - 13 
Bargain and Sale, 


Where the deed ſhall be ſaid to paſs by 
bargain and ſale, where not, 166 


What ſhall be a your conſideration to paſ; 
an eſtate thereby, - 394 
By tenant in tail, bargainee levies a fle, 
and five years paſs, iſſue ſhall have fy: 
7 after his father's death; otherwiſe 
— ifſciſed, and the diſſeiſor levies a 


” 896 
Baron and Feme, 


Where the land moves from the huſband, 
but yet a remainder of the eſtate is to a 
ſtranger, ſo as it could be no prejudice 
to the heir of the huſpand, the aliena- 
tion of the wife ſhall be no forfeiture, 224 

Where an act being done by baron and 
feme jointly, yet 4 dubious ſhall be 
intended as iſſuing, or being done upon 
the u ĩte's inheritance only, 12 

Where the huſband may prejudice the wife, 
where not, „„ 149 

Where a feme- covert may do an act with- 
out her huſband, = 72 

Where an act done by a feme-covert ſhall 
bind the huſband, ' - ibid, 

What ſhall be ſaid a good diſpoſition of a 
term by the baron to veſt the intereſt in 
his execytors, RR 278 

A term in truſt, not the uſe thereof, ſhall 
not go to the baron ſurviving, neither by 
law nor equity, . 466 

Where the act of the baron ſhall not pre- 
judice the wiſe, We 459 

Whether an action for tort done to the 
freehold of the feme, ſhall be brought 
by the barpn only, or by both, - 461 

Bring debt due before coverture, and 
the baron being a clerk of the court, it 


was entered querens in proprid fen, 
WALL Mi IA 
EU {7 
dd of td rp fe 
they mull zun in the alin, hcl 


the feme 1s proprietor, + bob ö 
A leaſe by them without deed, void again 


her, f 
Bring debt for rent upon a leaſe made by 
her and a former baron, the defendant 
pleads, that baron was ſole ſeiſed, and 
good; for a feme - covert cannot be ſtops 
ped by deed, but otherwiſe by fine or 
matter of record, - 700, 701 
Baron ſeiſed in fee and the feme for lite, 
they bargain to ſell in fee; . 
that if either of them pay one hund 
unds, then to be void; and that all al- 
urances ſhould be to the uſe of the ba · 
ron and his heirs (leaving out there 


vile) : the baron dies, the ſeme pays 


__ —— 
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one hundred pounds. Adjudged the wife 
ſhouid have an eſtate for life, - 744 
The baron pleads an indenture made by 
them both, — i = feme never ſeiſed 
it, not and the js not 
eſtopped , ſay ſo; but i 1b che — had 
executed it in the name of the feme, it 
had been good, during the life of the 
baron, 769 
Debt lies by the baron only, for debt, — 
mages, and coſts, recovered by Gem 


8 
Trover againſt them, but converſion by = 4 
feme only, iſſue muſt be, quod ifpſe non 
oft inde culpabilis, for no tort in the ba- 
ron, * 2 883 


Bar. 
In a wrong action, no bar in a right ac- 
tion 658 
Where made good by the replication, — 
confeſſion of the adverſe party, - 708 


Baronage. 


Where ng error in a judgment in debt 
againſt ham ideo capiatur, becauſe a fine 
is due to the king, and he hath no privi- 
lege againſt him, = 503 


Battery. 


In Londen, the defendant pleads de ſor 
| ap demeſn in S. and ſo not guilty in 


not good ; for it is tranſitory, and 
he ought to have juſtified in L. except 
the cauſe had been local, 842 


Benefice. 
laduction into a ſecond, avoids the firſt by 
the common law without ſentence of de- 


ll | | 


1 


Bil for Ds , 


uu yors umount dar ud equll 


to be divided, makes it ſeveral, 729 


Good in the firſt part, and void in the lat 


part, 
Where one muſt ſue by * where by 
bill, 101 


8 


| What land tall be fad to be held in ber. 


TS | 120 


C. 


Certiorari. 
Certiorari, as well to reverſe as affirm a 
RR" » os 


Certiorari, and reſtitution made after by 
the juſtices, - 915, 916 
Of a recovery in an inferior court 
that ſeal, good, traverſable here, 821 


Challenge, 


Where it ſhall be faid to be cauſe of 
challenge, though * parties are equal - 
ly of kin, 23 

Where a juror hath once given a verdict, 
though that proves to be null, it ſhall be 
a principal cauſe of challenge, - 33 

Aſter iſſue * lies not for the * 


uff, 844 
One being challenged as to the principal 
inqueſt, ſhall not be allowed to ſerve in 
the tales, 188, 429, 430 
What ſhall be ſaid ſufficiency of freehold 
for a juror in a cauſe between the king 
and J. S. and what not, 413 
Where he who firſt takes it, ſhall have ad- 
vantage thereof, - 603 


Charters, 


Charters ancient n according to 
that time, ibid. 


Cinque Ports. 
Their juriſdiction touched, 695 
An appeal of murder lies there, becauſe it 
is higher than an action real * rſonal, 
and the queen is concerned; in iuch 
caſes it is no plea, as in a. — impedit, 
910, 911 


Claim. See Fine. 
What time he in the reverſion ſhall have 
for making claim upon a fine by tenant 


I) y i 


Common, 


Where tenant that hath common to his 


freehold, may have an aſſiſe, or action 
upon the cale, for  depriviag him of his 
common, - 198 
Within a leet, putting geeſe . not pu- 
niſhable,. 448 
Being extinct by unity of poſſeſicn, the 
houſe and * were lett to F. S. with 
all commons, &c. thereto belonging, vel 
occupat”, wel ufitat', cum predia”, Cc. 
a good grant of a new common for the 
_ if the uſing thereof had been aver- 
N the leſſee, 79 
Releaſe in part of the land, is extin 
the whole; for it is intire thorough the 
whole land, © 2 594 
Commoner 


A T A B I FE. 


Commoner cannot juſtify the killing of co- 
neys of the owner in the common, be- 
cauſe profitable, and not like vermin, 876 


Concord. 


Where a good plea in an action of debt, 


193 


Condition, 


What ſhall be ſaid to be a condition, what 

à limitation, 6 
What ſhall be ſaid to be a condition prece- 
dent, what not, - 60 
He that enters for a condition broken, de- 
feats all eſtates whatſoever, K 19 
Where the word (proviſo) makes a * 2 
tion, and where but a covenant, 242 
What ſhall be within a condition to ſave 
harmleſs, - - 264 
Any part thereof becoming impoſſible by the 
act of God, it faves the bond, 277, 396 
A leaſe being made by theſe words, /ub hac 
tamen conditione fi tam dit dixerit ſola, & 
inhabituverit, if a condition or limita- 
ton, - — 414 
Deviſe of land readend & folvend? 208. an- 
nuatim, makes a condition, - = 454 
Of a ſheriff *s bond to appear at Wetmin/ter, 
and before the return of the writ, the 
term 1s adjourned to H. and there the 
defendant appeared ; notwithſtanding the 
adjournment, he muſt appear at 2 
minſter; but the plea was not good, be- 
cauſe he concluded not prout patet de re- 
cor do, - ny” - 466 
To do a collateral act, cannot be diſpenſed 
with by accepting another thing, 458 
Of a bond to pay 51. at M. next, ih 
yearly until H. be promoted to a bene- 
fice ; the firſt 15]. muſt be paid, although 
H. be promoted before M. „ 
Of a bond to elect arbitrators, where per- 
formed, - - ibid. 
Diſpenſed withal by admittance or the lord 
quere, - - 582 
In a leaſe for years for non-payment of rent 
to ceaſe, grantee of the reverſion may 
take advantage by the common law, 650 
In a leaſe for years on the part of the leſ- 
ſor, who leaſes to a ſtranger, and then 
performs it and enters, adjudged * 

| 6 
Of a bond to procure a marriage, the 405 
ſendant muſt ſnew he uſed his endeavour 
therein, and no default in him, 694 
Of a bond to give evidence when required, 
and not to moleſt the obligee in his 


lands or goods, good ; for intended tors 


— 


16 


tiouſly, otherwiſe for felony, or of her jut 
cauſe, - = 705 
Of a bond to give ſuch releaſe as the 
judge of the prerogative ſhould allow, he 
ought to draw the releaſe, and tender it 
to the judge, - 
Of a bond of an apprentice, if goods en. 
bezzled within twenty days atter notice, 
to make ſatisfaction; the plaintiff mu} 
ſhew where he became an apprentice, 
and ſuch a perſon as might be by 5 Els. 
and notice muſt be given to the appren- 
tice, and his ſurety both together, and the 
apprentice's own confeſſion is no good 
oof therein, - - 723 
Of an obligation beirg in the diſ- junctive, 
tae plaintiff may alledge the one or the 
other at his election, - 727,728 
Condition or covenant to do divers things, 
the law allows of a general pleading in 
the affirmative to avoid infiniteneſs and 
multiplicity, - - 74 
Of a bond, if he were ſeiſed in fee at the 
making of the bond of copihold in S. 
free from incumbrances, except his wife”s 
joynture, -&c. Breach affigned, that be- 
fore the -bond he had aſſured a joynture 
to his wife, no good breach, for it was 


excepted, - - 762 
Of a bond to a ſheriff to appear perſonally, 
is good, - - 776 


7 
If it conſiſt of two parts, the one poſſible, 
the other not; if he perform that which 
is poſſible, it ſufficeth, - 780 
To perform an award ſo as the ſame be de- 


livered to either of the parties before M. 
it ought to be delivered to both, 79) 
For payment of 5ol. upon a bond of 100l. 


and no day limited, it is payable preſently 
upon requeſt, and the original is a fe. 
queſt, — - 798 
That the leſſee or his aſſigns ſhall not alien 
without licence, the leſſor licenſes the 
leſſee to alien, no more licence is neceſſa- 
ry; for the condition is determined ab- 
ſolutcly, - 6 
Of a bond to convey lands to. bis ſon, a 
conveyance to a — to the uſe of lis 
ſon, not good, becauſe not party, 82 
Of a bond to perform covenants in a grant 
of an annuity, which was arrear, and no 
demand made; the bond is not forfeited. 
Of a bond of three parts: 1. If he wil 
ſerve the plaintiff; 3. If he duly ac- 
compt; 3. If he ſatisfieth within three 
months after notice, all loſſes, &c. Per- 
formance pleaded ſpecially, a breach a- 
ſigned in converting Gol, of 75 — 


710 
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to his own uſe, and fo that he had 
not well ſerved him, &c. good, and judg- 


ment for the plaintiff, - 53 
In the copulative, performance muſt 
pleaded of it, - - 870 


To reſtrain a man to uſe a trade at any time, 
or place, is againſt law, and the benefit of 
the commonwealth, = 0 

Of a bond to ſave harmleſs from all bonds, 
the defendant pleads exoxeravit from all 
bonds, good; but he mult ſhew how, 916 


Commiſſion. 


Of rebellion out of the chancery, and arreſt 
thereupon in falſe impriſonment, the tryal 

- mult be in. Middle/ex, - 844 
Io entitle the king to a free-hold, the of- 
ice muſt be in the county where the 
land lies; otherwiſe of a leaſe for years, 


855 


Common Law. 
What properly is ſaid to be common law, 
10 


Common Recovery. 


Common recovery, an infant by his guar- 
dian, being vouched, . 
Againſt tenant for life, wherein he in re- 
mainder in tail is vouched, bars the re- 
mainder in fee expectant. Maluſley con- 
tra totis viribus, - 652,570 
Againſt tenant for life, and him in remain- 
der in tail, is no bar to the tail, nor him 
in remainder, - Ander/ox denied Eyre and 
Szow's caſe in Plowden ; but the parties 
accorded, and no judgment was —_ 

| 70 

By tenant for life, with voucher of him in 
remainder in tail, deſtroys not a leaſe 
made by him in remainder; otherwiſe, if 
the tenant in tail himſelf had ſuffered a 
common recovery, - 718 
Bars not a rent in poſſeſſion, becauſe di- 
| flin& from the land, and no recompence 
for it, - ' 7275793 
Not good, becauſe the vouchee within age, 
and appeared by attorney, and not by 
guardian ; and being dead, they in re- 
maiuder brought error, and good]; for it 
thall not be tried by inſpection, 7 39,7 74» 


853 
Confeſſion. 
Confeſſion implicit of non-payment in debt, 


ao judgment can be given, 823 


At the 2 prius the defendant confeſſes the 
action good; for all pleaded before is 
waived, and he need not acknowledge the 


Confirmation. 


Where a man cannot apportion an eſtate by 
his confirmation, - 472 
Confirmation of an union of two churches 
above eight pounds per annnum made by 
the ordinary, and confirmed by the pa- 
tron, - - 500, 501 
By the biſhop, dean, and chapter of S. 
made of a leaſe of a parſonage in the dio- 
ceſe of M. annexed to a prebendary in S. 


god, « 5 587 
Concluſion of a Count or Plea, 
Where it ſhall not vitiate all before, but the 

court ſhall judge upon the whole matter, 
: 247 
Conſideration. 
To accept four pounds, five pounds being 


recovered, and to acknowledge ſatisfac- 
tion, good ; for without charge, and er- 


ror may be in the record, 429 
Conſideration paſt, not good in an aſſump- 
fi 442,885 


d. — - 

To forbear to ſue B. the defendant -afſum- 
ed, &c. No requeſt neceſſary where a 
time certain is limited; but the conſide- 
ration not good, becauſe not ſhewn for 
what time he did forbear, &c. 455 

That the defendant ſhould exerciſe the ot- 
fice of clerk of the fines in a Velcb cir- 
cuit, to pay to the plaintiff, &c. not 
guy 2 no ſuch — and tryal muſt 

in the county next adjoining, 465, 

If the plaintiff — two wes — 
ponere before the mayor of L. the truth of 
a debt, that then he, &c. good and lawful, 
and therein much learning of oaths, whick 
are either compulſory or voluntary by 
conſent, and both lawful, 470 

To aſſign a debt or recognizance to a ſtran- 
ger, is void and illegal; but otherwiſe to 
the ter-tenant by way of diſcharge, 552 

To relinquiſh ſuch a ſuit, not good ; for he 
may relinquiſh and begin again; the de- 
fendant promiſed to diſcharge him againſt 
all ſuits of J. S. it muſt be averred that 
they were actionable, — 61 

To make a leaſe of land, not good; be- 
cauſe general, and it might be at will, 

| 66 

Of marriage betwixt the defendant's — 
and the plaintiff's daughter, the promiſe 

made 


A 
made to the father, he may bring the 
action, - 619,652,849,881 


For payment of money, not good, the debt 
by conſent being aſſigned to the queen, 


; 653 
To a ſheriff to levy an execution, to pay as 
the ſtatute of 28 Eliz. allows, is 


— 


being upon requeſt; but the rale: 
1 che ſheriff himſelf, was erro- 


eee L KA 


ſhewed, eſpecially no iſſue being takes 


thereupon, - - 
Not pom. wire no benefit, 10. 
If the plaintiff paid ſuch money, the de. 

fendant upon payment — 2 to ſur- 
render a leaſe, the plaintiff ſaith he ten. 
dered the money, not good; for he ought 
to ſay, the other accepted or refuſed it 
for it is ſubſtance, - 889 


654 To forbear to proceed upon a capias la. 


neous, — — 5. 
To give a day of payment, day being given, 


For faying « fait againſt an infa - 
or a ſuit againſt an infant, upon a 
| 2 by —5 payable at = full 
age, not good. Lure, adjourned, 750 
Upon a promiſe, where good, the promiſe 
— made to no body, (not well appre- 
hended by the court, as it ſeemeth) 703 
Executed, being made at the defendant's re- 
queſt, is „ Otherwiſe peradventure if 
to a ſtranger, and not at his requeſt, 715 
Conſideration paſt no rome for an aſſump- 
fit, except in caſe of marriage, 741 
Of natural affection, no ground for an aſ- 
ſumpfit, - - 756 
Good, for part ought to be performed, and 
if of ſeveral parts, and all good, all mult 
be — ; an excellent, but doubt - 
ful caſe, - - 759 
To ſtay 2 ſvit in chancery, good in an ai- 
ſumpfit, - 768, 848 
To ſtay a ſuit againſt an executrix, where 
and where not, - 
That if the plaintiff delivered cattle to 4. 
for money to be paid ad aliguod tempus 
vel tempora tunc futura inter eos concor- 
danda, and did not, the defendant would; 
part of the money was payable in hand, 
and the reſt in future; conſideration good, 
80 
That the plaintiff delivered to the wife wh 
bonds which her huſband had delivered 
to him in ſatisfation of a debt, and he 
dying, it is good; for he had intereſt in 
them, and power of diſpoſition, 821 
If divers alledged in a count, and ſome 
inſufficient, yet gcod for the ſufficient, 
otherwiſe if found falſe by the jury, 848 
To enjoy land for a year, to give ten 
pounds, the plaintiff muft ſhew what 
night he had, and debt lies, not an aſ- 
ſumpſit, is” = 
To ſtay a tryal of a cauſe, is good cauſe 
of an aſſumpſit, 8 
To do a thing to — ü a 
and debt or aſſumpſit lies; but the day, 
or place of performance needs not 


804 


atum is good, although the 
— it, * - Lag 


Conſpiracy. 
Lies not againſt one, but an action upon the 
„„ - 701 
For procuring one to be indicted of rob- 
, - . 871,900 

Conſtable. 
Where he may impriſon one for refuling to 
watch, Mo Dn 204 

Conſultation. 


Where ted in one court, for the ſame 
cauſe it ſhall be granted in another, 275 
Where the p ounding his prohibition 
upon a preſcription, and failing in it, or 
any part thereof, is good cauſe tor a con- 
ſultation, - - 206 
Conſultation granted, a donative being in 
queſtion, - - 653 


Contingency. See Uſe. 


Contingent, remainder or uſe to a wife that 
ſhall be at his death, good ; and not de- 
ſtroyed by her joyning in a fine, becauſe 
incertain, - - 827 


Continuance. 
If it ſhould be to two, and is but to one, 
amendable; but if no continuance at all 
to the party, not amendable, 619 


Contract. 


Where apportionable, - . 756 

For a thin continuing in its nature, te 
nature thereof muſt be ſhewed ; other- 
wiſe, if altered from its nature, 


837 

Copihold and Copiholder. 
Copiholder without a ſpecial cuſtom, can- 
not take houſe - boot, hedge-boot, cart- 
boot, & c. as tenant for life or years may 


The lord letting a leaſe of his copibold te- 
nements 


A taht t 


tieitients, and the court-baron, whether the 
leſſees may hold courts, 394 
What ſhall be a good purſuit of a licence 
made for the granting of copihold, and 
making leaſes upon it, - ibid. 
If tithes, under-wood, of a market; may 
als b Ys - - 1 3 
— 422 to the uſe of himſelf 
yy life, remainder to his ſon for life, and 
after to the uſe of his laſt will; the fon 
dies, the father ſurrenders it to J. S. in 
fee, and dies without will, good to J. 8. 
by the better opinion, but adjourned, 


2 

A manor extends to C. and B. e wh 
lages, and divers copiholders for life, be- 
ing in B. a recovery is ſuffered of the 
manor, excepting that part in B: and at 
a court at B. a copihold for life was 
granted, the is void ; for no ſuch 
manor as B. before, nor now; and no 
ſurrender can now be made of it, for it 
muſt be in the court of the manor, and 
cannot be to the lord himſelf, or out of 


court, i 443 
Copiholder for life hath licence to leaſe tor 
three lives if he live ſo long, he leaſeth 
abſolutely, good ; otherwiſe of a copi- 
holder in fee; - 462 
A leaſe of copihold by the baron, or tenant 
for life of a manor, deſtroys not the cuſ- 
tom againſt the wife, or other rever- 
— - - 4% 99 
Surrender of a copihold in tail, is a diſ- 
continuance, 8 483 
The lord may enter for a forfeiture before 
a preſentment, 
leaſe for years, though to commence in 
future, is a preſent forfeiture, if not war- 
ranted by the cuſtom, - ibid. 
Leſſee of a feoffee of the inheritance of co- 
— land, may take advantage of a 
ortciturg by the copiholder, ibid. 
Cutting of trees with intention to repair, is 
no forfeiture, aithough the trees are not 
employed in five years afterwards, ibid. 
Surrender to A. for life, remainder to PB. 
in fee; the admittance of A. is alſo an 
admittance of B. and but one fine is 
due, - - 04 
The lord demanding his rent upon the day, 
if the —ů * not there to pay it, 
if it be a torfeiture, two againſt one; and 
adjourned, - - 505 
If the copiholder after a ſpecial ſummons 


Copihold granted in reverſion by tenaht in 
ower, although ſhe die before it be 
executed, is good; and although the 
have no fetvices, yet ſhe may keep a 
ſpecial court; but being pleaded as a 
grant in 2 per nomen of a meſſu- 
age which A. had for life, ill, and not 
helped by the per nomen, 662 
Copihold eſeheated and in the lord's hands 
or many years, may be regranted » 4 
copy, by the lord, or his very ſteward, 


Fines certain muſt be paid upon adiniittanee ; 
and uncertain muſt be reaſonable, and 
time given for payment thereof, 779 

Copiholds, if divers deſcend to one heir, 
there ought to be ſeveral fines; for he 
may accept of ſome, and refuſe others, 

= iz 779-789 

Copiholder having common by preſcrip- 
tion in the demeſne, it eſcheated; the 
lord grants it in tail with all commons 
therewith uſed, the donee ſhall have 
ſuch common as the copiholder had, for 
it enures a new grant, - 794 

It cannot be of tithes, otherwiſe of com- 
mon, - - 814 

If intailable, no cuſtom being found if dii- 
continued by a ſurrender ; and if barra- 
ble by a common recovery : all adjourn- 


” " 907 
Coroners. 


Ses Venire Facias, = 574, 585, 582 


Corporation, 
Capacity to take, but not to grant to one 
another, - - 35 
A writ by cuftos collegii, muſt concluue 
jure collegii, and where intended, 232 
Where an obligation ſhall go in ſueceſſion, 
where net, . - 404 


Coſts. See Damages, 
Coſts ſhall not be paid by an infant, if he be 
non-ſuited, - - 33 
Coſts for an executor-defendant upon non- 
ſuit, but if plaintiff ſhall pay none, 503 
Colts for the defendant upon a ſpecial ver- 
dict, as was upon a'general ; for judg- 
ment is the ſame, — os 
Aﬀeſſed in the exchequer chamber upon at- 
firming a judgment there in error. Quere, 
if that court can do it, - 588 
Amount to more than the plaintiff's counts 
in damages, not ma 1 » - 866 
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Covenant. 


Where a covenant from doing an act, re- 
ſtrains all to the party's act, 43-44 
At what time an action of covenant lies, 
or a covenant broken, "Des 
To ſave harmleſs againft a particular per- 
ſon, where ſhall bind, although his entry 
be tortious, - - 213 
Where an action may be brought for co- 
venant broken, although the deed of co- 
venant becomes vaid before the action 
brou ht, =- Ws | 245 
What ſhall be a breach of a covenant for 
not moleſting, = - 421 
Lies not upon aſſignment of an eſtate by 
eſtoppel, 3 WY: 22-207 
Upon ſurrender of a leaſe to make another, 
the covenantor levies a fine to J. S. ten- 
der of a ſurrender needs not; for the co- 
venantor hath diſabled himſelf, 450 
Breaking the ſeal of one of the __ 
ſhall avoid the deed only againſt hi 
ſelf ; otherwiſe if the deed be razed in a 
clauſe which concerned them all, or in 
the date, - 470,546 
Where it binds the aſſignee not named, 
where not, | * — 457 
To make further aſſurance by advice, ought 
to be performed, though the party requeſt 
it without advice, - 6 


| 495 
Where when the covenant hath diſabled 


himſelf to perform, the action hes im- 


mediately, - - 479 
To aſſure lands at the coſts of the plaintiff · 
how expounded, - 517 


For quiet enjoyment againſt all, but the 
queen, her heirs and ſucceſſors, is bro- 
ken, if diſturbed by the queen's patentee, 
| | 18 
In an indenture, ſome void, ſome W. ry 
- on 
By the leſſor, the leſſee quietly to * + 
the leſſor ouſt him, a breach, 5 
Covenart which runs with the land, lies 2 
or againſt an aſſignee, although not 
named, _ - _ an executor, ex- 
cept it onal, s , 
By lade for — at the end of . — 
- to leave it ſufficiently repaired, aſſignee 
- of the reverſion of the term may main- 
tain covenant for breach thereof, 600 
That the lefſee ſhould have houſe · boot, hay- 
boot, &c. without doing waſte, upon pain 
of forfeiture, vain; for the law appoints 
' as much, and fo all ſubſequent is _ 
: 094 


- 


By tenant for life to leſſee for years, that ks 
had not done any act to prejudice the 
leaſe, tenant for life dies, covenant is 
not broken, - - 615 

By grantee of the reverſion, if it lies agai 
leſſee after aſſignment; by Ganvdy it 
doth : 2uere ; but judgment againſt the 
defendant, becauſe no place pleaded of 
the grant, - 6:7 

To leave the tenements well repaired, &c, 
the defendant pleads that A. was ſeiſed in 
fee, until by the plaintiff diſſeiſed, who 
let to the defendant, and A. re-entered; a 
good bar , po þ ® 656 

Covenant, a bond conditioned to perform 
covenants and agreements, and the plain- 
tiff let Zy/ford paſtures, excepting one 
cloſe called E. cloſe, ' into which the de- 
fendant entered: and adjudged no breach 
of the condition or agreement; yet ſtrong- 
ly urged contra, - 657,658 

Covenant in law, and by deed to enjoy, &c. 
Covenant in law, if taken away by the 
expreſs covenant, but the eviction muſt 
be upon good title, — 436,675 

To aſſure lands at the coſts of the cove- 
nantee, may be done by parcels; other- 
wiſe if at the coſts of the covenantor: yet 
if then required, he is bound to do it, but 
then he 1s diſcharged for the reſidue, 681 

Breach aſſigned in two; one well, the other 
ill, and damages intirely aſſeſſed ; but 
the court would not give judgment, 68; 

For the leſſee to enjoy, where he may have 
advantage thercof, - 688 

Some in the affirmative, and ſome in the 
negative, pleading performance of all 
generally, not good, - 691 

That the leſſee, his executors or aſſigns, 
ſhould not alien without licence, but to 
his wife or children. Leſſee deviſes to 
his wife, who enters, and marries J. . 
and they alien; by the greater opinion 
the covenant is broken, - 757 

By A. to ſtand ſeiſed to himſelf for life, and 
after to the uſe of his daughters, un- 
married at his death, until they /ucceſiv? 
levy five hundred pounds, remainder to 
the heir for life, &c. The father died 
35 Eliz. the heir entered, and the eldelt 

ughter entered not until 42 Hlix. Ad- 
judged ſhe had ſurceaſed her time, but 
that ſhe might have remedy for her 
rtion againſt the heir, who received the 
profits in difturbance of her, $00 

By A. to aſſure all his lands to B. whereas 

A. bad infeoffeq I, of all before, ſo fo 


A 


he had none left, no breach of covenant; 
otherwiſe if particularly named, but end- 
ed by compromile, 833, 834 
By tenant in tail to ſtand ſeiſed to his ute 
for life, is as much as he can lawfully — 
25 

To enjoin no breach without lawful di- 
gurbance, which may be ſhewed after 
judgment by abi dicit, and enquiry of 
damages, . 5 914 
To enjoy, diſcharged from tithes, ſuit for 
them muſt be legal, - 917 


Count and Declaration. See Debt. 


Where in a count by ſeveral, one muſt com- 
prehend in his count the others“ title, 64, 
6 

Where in a count the conveyance to the 
Action muſt preciſely be alledged, 112, 
11 

la ” action brought by the maſter or ſer- 
vant, aſter what manner the count muſt 
be, - 83, 84 

Counts in inferior courts, what is requiſite 
for them to do, . — 

Quad cum teſtatum exiſtit, where it is good, 
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Where, in a count in treſpaſs, the place muſt 
dealledged, - - + 202 
Where, in a count or bill, the inſufficiency 
of the premiſſes ſhall be helped by the 
concluſion, . - 201 
Where, in a count upon an afſump/it, for 
payment of a ſum of money upon an act 
to be done before, the plaintiff muſt ſer 
forth he is ready to do it, - 249 
here in a count for matter in a city, and 
laid in a ward, the pariſh mult be laid in 
the count, as well as the ward, 260 
Where the plea of the defendant will help 
the defects of a count that is vitious, 
Where not, = 2492/4 $i 416 
In what count one muſt ſhew the quality of 
dis eſtate, - 419 
{a bond be alledged to be made in cemitai. 
predict, thoſe words ſhall not refer to 
the next antecedent, but to the county 
where the action was brought, 465 
15 aſſault, the plaintiff declared gucd cum, 
which is guHa recital, and not an expreſs 
animation, it was erroneous, 505 
Alter imparlance a ſecond declaration was 
entered, and they proceed, judgment 15 
entered upon the firſt, - ibid. 
«t may vary from the writ of av , 
char tæ, as that the defendant infeoffed 
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him of two meſſuages and twenty acres 
er nomen unias teſti, duas virgatterra, 
— may be builded fince, therefore 
good, — - 611 
J. S. declares that the defendant per ſcrip- 
tum articulorum convenit, not good; 
otherwiſe perhaps, if per ſcriptum ſuum 
fatum, Cc. - - 571 
Of a leaſe made the 20. of Zuguft for twenty 
years from Michaelmas lait, ante datum 
hujus indenturæ, good, and thoſe words 
void , - - 609 
That the defendant fer ſcriptum funm olli- 
gatorium concelfifjet ſe teneri, Oc. without 
ſaying Agille /uo ſigiilat. good, and the 
reſt intended, - - 737 
Not good, becauſe he ſaith not he was ſeiied 
at the time of the cutting of the water- 
courſe, - - 751 
Upon a leaſe for years habendum a die datus, 
virtute cujus dimiſſionis lle entered, not 
good, becauſe no time when he entered; 
and if on the day of the demiſe, he is a 
diſſeiſor, a I 765 
Of a leaſe dated the firſt of Nowenber, 39. 
Fliz. good, without ſaying when it was 
ſealed and delivered, becauſe intended at 
the date, 773 
Of a leaſe made by T. B. and Anne his 
wife, where her name was 4gnes ; after 
judgment reverſed tor error, 776 
That adminiſtration was committed by the 
dean of L. not good, becauſe not ſhewed 
by what authority, - 791 
Upon a ſheriff 's bond, and doth not — 
tunc wvicecomiti Norf. exiſtent. not good, 
although the writ was ſo; yet ĩt was abated, 
800 

That he was poſſeſſed of ſuch goods in ſpecie, 
cum aliis implementis & neceſſariis, and 
entire damages, but no judgment for 
the uncertainty ; and advantage may be 
taken of it, although after verdict, ard 
admitting of it by the defendart, 817 
Not good in ejectment of the vill in the 
per nomen, 822 
If it compriſe more than the writ, is not 
aided by 18 Elix. otherwiſe, if no writ at 
a'l, - - 829 
Declaration; three quaint exceptions to it, 
yet affirmed in error, - 834 
For words guorum tenor ſeguitur, Ec. not 
good, - - 857 
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In detinue of a deed of ſale of divers par- 

cels of plate, the jury mutt und them to 
867 
Declaration, 


be the ſame ſold by the deed, 
244 


A 


but adjourned, 3 | 882 
Again J. S. chandler, who pleads he was 
a gentleman, not good, without a tra- 
verſe that he was a chandler, - 884 


Declaration, that 16. Jan. by indenture . 


dated 2. Jan. he demiſed, &c. without 
ſaying primo deliberat” 16. Jan. and 
oo, - - 890 
Upon a plaint for debt in York, the capras 
returnable at the next court; if erro- 
neous, the ſheriff ſha!l not take advan- 
tage thereof in an eſcape: and if before 
R. and TL. well enough, if they were 
ſheriffs at the return; but to the ſheriffs 
generally, is the ſureſt way; and com- 
mitment until the debt be ſatisfied, is 
good; for the Court is not to demand 
bail, but he ſhall be bailed, finding ſure- 
ties, for ſo intended, - 893, &c. 
Obligation by the name of John, and the 
condition by the name of Janes, and 
counts that James per nomen Fobannis be- 
came, &c. not good; for Jobs cannot 
be James, 7 - 897 
Declarations, and divers exceptions taken 
to them, but diſallowed, = 
Declaration not good, becauſe not al- 
ledged that the defendant did aſſume, 
which is ſubſtance, and not ſupplied by 
intendment, - - 913 


Counterplea 


Lieth not, but where he who is vouched 
had no ſuch eſtate whereof he could 
make a feoffment, - 689 

Cuunterplea : a difference where to the 
warranty, and where to the voucher, 690 


Courts. 


Within what time a leet muſt be held, 245 
Within what time a court of py- powders 
muſt be holden, - 256 
Of the Marſpalſea, whether it can hold 
plea of actions ſuppoſed to de within 
the verge, the defenqants not being of 
the king's houſhold, - Foz 
Judgment of things there not within their 
juriſdiction are void; yet a writ of error 
lies of them, - ibid. 
The cuſtom of a court is the law of that 
court, but it muſt be pleaded ; yet ſome- 
times the ſuperior courts may be in- 
formed thereof by certificate, = $503 
In the pleading of any thing done in the 
king'i-beuch, you ought to ſhew where 


. 


Declaration, the ſubſtance being ſound, 
modo & ferma not material by ſome, 


it fat, becauſe that court is remoyals, 


Ofar 

Court of Requeſts hath not any _ Cyit 
commiſſion, ſtatute, or common law, 647 the 

Court of Conſcience, no commiſſion award. real, 
able from thence to ſeize the defendant, othe 
goods, but only impriſonment for na 0! che 
obeying, - 1 6:1 Kran 

Court Baron cannot be by preſcription art \ 

for it is incident to a manor, - 502 for f 

Cor poratien-Courts muſt ſhew their ſtyle ind no 0 
authority to hold pleas, - 489 To bar 

Court of Py-powders, information and juds. after 
ment there, only voudable by error,; 30 ay 

ut 
Cuſtom, Cutom 

The form of pleading thereof, 13,8 en 

To what perſons a cuſtom may extend to 
bind, - - 187 

For a common bakehouſe is good, and re- 

| ſtrains any others within a particula 
lace, NE - 20% here 

What ſhall be ſaid a cuſtom conditional, i they \ 
ub modo, and what a cuſtom for which How the 
collateral recompence is only given, % comp 

That the parſon of 2. at all times had ue Mere t 
to keep a bull and a boar for the uſe of th lefſed 
kine and ſows there, and that for three 
years he had kept none, not guilty plead lh what 
ed; wich is not good for a non-fea mall b 
ſance, but otherwiſe for a mis- feaſance l what 
as here; and that every inhabitant pre- the ju 
judiced thereby may bring his action 
againſt him, 3 - % lirely f 

That a copy holder in fee ſhould have th makes 
loppings of the pollingers; the lord can doubte 
not cut them down, although he lea: and a 
the 327 for the tenant, 6290808 night 

That if any tenant of the manor of lere ca, 
aliens his land by writing, feoffment counts, 
devite, or ſurrender, that it ought tob pleaſur 
preſented at the court there, adjudgeq bamages 
good; for it adds more ceremony t and th; 
the law appoints, and it is reaſon thc ges 
lord ſhould know his tenant, 668, 664 reral, 

Of Lenden, recognizance taken there fo 
orphanage- money, is ſuable in the court 
of common pleas, . 4 Where the 

Of London, tor calling an alderman upo! ledge t 
the Exchange fool and knave, and com tf priv 
mitment thereupon, not good, 05088 Where, v 

Of attachment of a debt in Londen, e be vi, 
Auachment. 

Of the manor of Thi/tlewerth, and of the I 
copyholders there ; ſeveral queſtions de Vat ma; 
bated, and reſolutions of the court ther” Wl days 
upon, - - 7 o # 
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ora 2 manor, to have, after the death of any 
4 dyin within his manor, the belt beaſt of 
dy the Fake, as heriot, a void and un- 
3] reaſonable cuſtom to bind ſtrangers, 
otherwiſe of tenants, + 725, 726 
of the corporation of weavers, that no 
ranger ought to intermeddle with their 
, art within L. or S. A ſtranger contracts 
1 for ſilk in L. and weaved it at {{ackney, 
no offence, nor cauſe of action, 803 
To bar an eſtate in fee for deſault of claim 
after proclamations, extends not to a re- 
4 expectant upon an eſtate tor life, 
but ſhall be taken ſtrictly, - 579 
Culom of Norwich, to enquire of a debt 
upon a bond, good, a 896 


D. 


Damages. 


Fhere the jury may aſſeſs what damages 
they will, and in what actions, 67 
fow they ſhall be given in a writ of ac- 
compt, - - 84 
Where the court may increaſe damages aſ- 
ſelſed againſt the abettors in an appeal, 


223 
h what ſort of avowries colts and damages 
ſhall be awarded, - 258 


u what actions, baron and feme joining, 
the jury ſhall aſſeſs damages to both, 
3 
litrely given, where no action lies for part, 
makes the judgment void in all; but 
doubted, if not made good by the plea, 
and admittance of the defendant, who 
might have demurred, - 42 7 
lore cannot be given than the plainti 
counts, but the court may increaſe them at 
pleaſure, - 544 
lanages and coſts aſſeſſed by the jury 
and the court, trebled by 8. H. 6. 582 
banages jointly, although the iſſues * 


reral 


Day in Court, 


Mere the party hath day in court to al- 
ledge the death of the party after the 
tf privs day, - 202 

Ibere, upon a writ of enquiry, day ſhall 
de given in court, - 75 


Death of the Party. 


Nat matter ſhall be diſcharged by the 
puty's death, — 10, 11 


Debt. 
Mere it lies by leſſee for life againſt leſſee 


for years, created out of the eſtate of 
leſſee for life after the ſurrender of leſſee 
for life, - - 204 
Where the delivery of land in extent upon 
an elegit, ſhall y a good plea for leſſee 
for years in debt, brought againſt him 
by the leſſor for the rent, 398 
Upon an obligation (wherein three are 
jointly bound) againſt one of them, he 
mult plead that two other now alive were 
likewiſe bound, and delivered the bond ; 
and ſee much excellent learning there 
touching an action cf debt, and where 
it is maintamable upon a ſtatute or re- 
cognizance, and where not, 494 
It lies in the 4ing's bench for damages re- 
covered in dower in a court baron, 426 
Debt to the queen, the defendant took beaſts 
upon a eri facias out of the exchequer, 
and fold them, not good, but diftrain- 
able, - - 431 
Upon a bond, and .demanded 47). 8s. 8d. 
monetæ Flandriæ attingent” ad valenciam 
40l. 2s. 6d. Judgment ought to be, quod 
recuperet the 471. 8s. 8d. Flemiſh, and a 
writ awarded to enquire of the value 
thereof ; and becauſe it was not ſo done, 

it was reverſed in error, - 536 
Upon a bill obligatory of 14]. and upon 
eyer it was, that V. owed him 141. - 
wvendum una cum Gl. upon accompt be- 
tween them, yet good; for that which 
comes, after the ſolvendum is void, as after 
an habendum, - 537 
Upon a bond of 20l. the defendant pleads 
that J. S. ſurrendered a copyhold to the 
plaintiff in ſatisfaction, which he accept- 
ed, no plea, becauſe J. S. a mere ſtranger, 

1 

It lies upon a ſtatute not ſealed, as WY a 
bond, and againſt one obligor, though 
the words be joint, becauſe perhaps the 
other are dead; the plaintiff appeared 
er atturnat” ſuum without name; yet if 

e declare per J. S. atturnat /uum, it is 
good enough, — 461. 544 
Upon a bill payable upon demand, actual 
demand not neceſſary, becauſe a duty 
preſent, - - 548 
It lies not againſt an executor of leſſee for 
years for rent due after an afſignment 
made, - - 
Lies not againſt an executor upon an arbi- 
trament made in the teſtator's life, be. 
cauſe law-wager lies therein, 557 
Upon a bil, Memorandum that I 7. J. bind 
myſelf to J. M. to pay unto him all ſuch 
monies as my brother oweth him; and 
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the plaintiff avers, that the brother then 
owed him forty pound, and judgment 
for the plaintiſ, 561. 758 
It lies for a fine impoſed in a leet by the 
ſteward, ' ” - $1 
Upon a counter-bond as ſurety, the n- 
dant pleads the principal bond was made 
upon an uſurious contract, not good; 
for the ſurety could not take notice 
thereof, = be - - $83, 643 
Lies upon a recognizance after execution 
ſued thereupon by eeg:e, becauſe certain, 
otherwiſe where damages only, 608 
Debt, the judgment was, 2 predict. 
Georgius captatur, Where it ſhould be 
 predi?. Elias, not amendable, becauſe 
the act of the, Court, and part of the 
judgment, - 609 
Upon a bill ſealed of 2ool. and the evi- 
dience was, that this obligation was writ- 
ten in a book, and the defendant ſigned 
and ſealed it, good by the uſual courſe 
in London, — - 613 
Lies by che grantee of the reverſion againit 
leſſee after an aſſignment made gt part 
. 5 833 
Lies in Lenden upon a leaſe there made 
of tithes in Ker, by aſſignee of a re- 
verſion againſt aſſignec of a term, ho- 
cauſe triable there, 630 
Leſſee for thirty years lets for twenty- 
eight years, rendering thirty-four pounds, 
and deviſeth twenty-eight pounds thereof 
to his three ſons, part alike, one brings 
debt for his part thereof, and maintain- 
able: much good learning, 637. 651 
Lies upon money delivered to buy things, 


as well as an accompt, - 044 
* two, one only cannot wage his 
a 1 - 645 


Debt, and declares upon a bill of fifty 
unds payable at hve fevcral days, and 

in ten pounds amine pang it is one bill, 
being by one deed, - 1 8 
Upon a bond, the defendant pleads 947 
fatum predia* was made without date, 
and the plaintiff dated it, and ſo zon et 
Fattum not good, for he confeſſed it be- 
fore, 3 "EY 899 
Upon a bond in London, againſt J. S. of 
V. tn com. predit. payment at V. prœ- 
Aid. in cem. Eborum, is idle and repug- 
nant, — - 867 


If it lies for arrears of a rent-charge for 


years, ; 6 895 


Deed. 
What act Hall be faid a good delivery of a 
Led, Shat not, 1 7 


Where the date of à deed ſhall be (:;38 1 
material, and not the delivery only, 14 be 
What matter may be by parole, withour * 
deed, and what by deed only, 22 
Where one named after the 5avendum ſhall x 
take in a deed, - 88 Upon 
The manner ard form of pleading a dec; Soc 
and where he mutt ſtew where the der ab 
was made, . 187 
Where a compoſition by the parſon wit 
his pariſhioners may be without 4:0,» wi 
where not, * 132 Aden 
Where the latter part of a decd ſhell c _ 
rect tae firſt, and avoid it, 208. 20 cf 
Where a deed indented, ſcaled and delta ria] 
ed of one part only, ſhall be poue t , on 
charge that party that delivered it, 21 om 
Where an habendum in a deed will contreu Not 
and deſtroy a deed, - 2: gro 
Where a deed ſhall be fo conſtrued, ua Denn 
all the parts may Rand together, 42 * 
Where the ſeal ot one of the parties bei: 12980 
broken off in a deed, the other tha! 
avoid the deed upon it, - 
It tall not be avoided by breaking th Where 
ſeal of one of the obligors if the core and 
nants be ſeveral but againſt him oerl: plea 
otherwiſe of a razure in a clauſe whic dem 
concerns chem all, 64 torn 
Where a deed-poll delivered by one to t. If the 
other, and by him re-delivered, is th * 
deed of both, . gg {pir1 
If it be delivercd to be cancelled, anc | defe 
not cancelled, it remains a good dee mul! 
ſill, - - 2 in t] 
Where one out of poſſeſſion delivers a leal wit 
of land to the uſe of J. S. and aft Demur 
makes a letter of attorney to deliver form 
upon the land, the laſt delivery is v0! dict, 
, 43 ment 
Delivery of the deed to the party, cannd 
be as an eſcrow, - 520. 835. 88 
It may be delivered to a ſtranger withol Depart 
letter of attorney, to the uſe of a co Depart 


lege, and the ſcaling of a counterps 
confirms it, I 8 
Avoided by inſerting words after fealin What « 
and delivery by the obligor's conl:t 
and for his benefit ; well and largely al Who & 
gued, 25 *% 61 


Deceit. 
Where it may be alledged, and in Lies nt 
matters, . 19» © 
Action upon the caſe, for warranting d No ple: 
oxen ſound, one found —— a Other 
the other, yet good, for grounded ut 
a5 arte - nem 


the deccit, * 


2 


Where it lies for procuring 2 vb dicit to 
be entered in abutc ct the Court, cr 
for other faliity, - 794 


Defeaſance. 


Upon a bond to pay a leſſer ſum, tender is 
good without tout temps it, otherwile of 
2 bond with a condition, > 755 


Demand. 


At what time a demand of rent muſt be, 6x 
Ademand of rent muit be certain as to the 
time, and what is duc, and the finding 
ef the jury cf all then due, is not matc- 
nal, - 209 
It muit be at the place of payment, al- 
tkough out of the land, 4 5. 539 
Not neceſſary where it is 2% a lun in 
grofs, . | 628 
Demand of a debt inay be by entering into 
4 houſe if the maſter be there, aud fo 
averred in the plea, - 877 


Demurrer, 


Where ſome covenants are negative, 
and ſome affirmative, and the party 
pleading perto:mance generally and a 
demurrer general, ſhall be aided as only 
formal, - 242 

If the plaintiff gives in evidence, matter 


in writing, record, or ſentence in the 


ſpiritual court (as there it was), and the 
defendant offers -ro demur, the plaintiff 
muſt join or warve the evidence, but rot 
in the king's caſe, or upon evidence by 
witneſſes, - 75 
Demurrer after a plra of covenants per- 
formed, and a breach aſſigred, contra- 
dicts his plca, and coniefieth non-pay- 
went, 2 82 


Departure. 
Departure, where, ard where not, 653 


Departure by rejoinder, 
Deputy. 
What offices may be executed by deputy, 
187 
Who ſhall be ſaid a ſufficient deputy within 
the flatute of 1, £//z. 19. 534 


Detinue. 
Lies not for money out of a bag or box, 


; 45 
No plea therein to ſay the bail was robbe. 
otherwiſe of a ſpecial bailment to keep 


hem as his own, . 815 


„ 


Detinue, the venire facias was in placito de. 
biii, and good, - £67 


Dedaſtavit, 


And how execution thereupon. 530 
Payment of a ſtatute after judgment in tne 
common fleas, no devaſiatit. 734. 822 


Derile, 


By the words © all other my lands, mea- 
dows, and paſtures in D. &c.” his houſes 
there ſhall not pas, - 476 

To J. K. and his heirs males lawfully en- 
gendered, if a fee-fimple, + 78 

Ot all my land in A. if it paſs land lo 
wards purchaſcd there, it I declare it to 
a ſtranger, that they ſhall go as the reſt, 


See Teſtament. 


What words in a deviſe ſhall paſs * — 
ſimple or tail, - 498 
A. deviſeth to his two daughters, his heirs, 
to them and their heirs, they aze thereby 
joint-tenants, - 431 
Of land to &. for life and after to the next 
heir-male cf R. who inteofteth J. S. 
with warranty, the remainder is deſtroy- 
ed by this feoffment and warranty, 453 
Of land in poſſe ſion, and in reverſion upon 
a life to three executors, to ſell, to pay 
debts; one executor dies, tenant for lite 
dies, ſale by., the ſurvivors of all, is 
gocd, . 525 
A. deviſes lands to K. his fon, and his 
heirs, and if X. die within age, or with. 
out iſſue, the lands to be equally divided 
amongſt his other "ſons: &. had iſſue, 
and died within age, the limitation of 
the remainder void, and the iſſue hath a 
tail. 525, 526 
Deviſe pleaded, he muſt ſhew what eſtate 
the deviſor had, - 530 
To the ſon in tail, and if he died without 
iſſue to the next of his name; the 
daughter married fhall not have it, for 
ſhe hath loſt her name, 532. 576 
To his wiſe until his daughter attain twenty» 
one vears of age, and then to them tor 
their lives, they are immediate joint- 
tenants of the freehold, by the better opi- 
cone 3 $33. 
Being void for a third part, the deviſce 
enters generally and fo all, and the 
leflee occupies all; by the greater opi - 
nion, he gains poſſeſſion only of two 
parts ; but the matter was compounded, 


641 
2443 A. ſciſed 
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A. ſeiſed of houſe: and lands in IL. and 
alſo in N. in another county, deviſes all 
his meſſuages and lands in L. and all his 
lands, meadows, and paſtures in V. 
adjudged the houſes in . paſſed not, 
| 476. 658, &c. 
Of lands in A. (the ſame being in A. and 
B.) to his youngeſt ſon in fee, and if he 
die without iſſue, his wife to have the 
lands; ſhe ſhall have only the lands in 
A. but if to the eldeſt ſon, ſhe ſhall have 
all, be-auſe he had all, part by deviſe 
and part by deſcent, - 374 
Overſeer therein impowered to ſet and let, 
can make leaſes only at will; but va- 
riouſly argued, - 
Of lands by the father to his two 1vus 
_ equally and their heirs, after various ar- 
guments, and error brought, adjudged 
they were tenants in common, 443. 995, 

. ' » A 6: 
Of a hovſe with the appurtenances, he 
houſe being copyhold, the lands free- 


ho'd, the land, although uſcd with it, 


eth not, — 704 

A. deviſeth lard to his wife, and that after 
he death, the fame ſhall remain to his 
iſſue, he having iſſue two ſons and two 
daughters; the deviſe of the remainder 
adjudged void for the uncertainty, 742, 


1 ving et. by one venter, and C. D. 
and E. a daughter by another venter, 
deviſed lands to C. and D. and if cither 
of them, or their heirs ſell it, che gift to 
be void, and that C. and D. ſhould pay 
to B. and his heirs three pounds annually, 
and died; C. and D. die without iſſue, and 
adjudged a fee, and to go to their. ſiſter 


of the entire bloce, - 745 
Of a term to one, the remainder to ano- 
ther, not good, - 796 


Of a rent by a ſpecial occupant, or gramee 
to him and his heirs r auter vie, if 

d by 24. H. 8. tuo againſt two, 

and adjournce ; but for the r.nt arrear, 
during the life of J. S. diſtreſs may be 
by 22. J. 8. 3. - 805 
Of lands to the eldeſt fon, upon condition, 
that if he pay not the legacies to the 
ounger children, then to them in fer, 

e fails in payment, the lands ſhall go 

to them accordingly, - 833- 919 
Of land as owner without reference tq his 
power, and where with reference, or act 
executed, a difference, - 8-8 


Of lang to 4. from M. for five years, remain- 


der to B. and his heirs, A. dies before J. 


678. 734 


the remainder is good; for the freekul 


in the interim veſts in the heirs, g. 
/ 


Of a rent-charge in ze tor years, if à 4. 


mine peene pals as incident thereunto, 8g; 


Diſcontinuance of Lands, 


Fine levied by tenant for life, and him in 


remainder in tail, no diſcontinuance, but 
it is a forfeiture ; otherwiſc, it with him 
in remainder in fee, . $24 


Diſcontinuance of Proceſs. 


Upon what act a diſcontinuance of proceſs 
may be entered againſt the plaintiff, 19 


There being a declaration, and an impar- 


lance for two terms without a continy- 


ance after, and aſter that a new dcclz- 
ration without an ai,, preut, or a refe- 
rence to the former declaration; if this 
be a diſcontinuance by the courſc of the 
common þlgas, - 412 
Of action, where, and where not, 740 


Diſpenſation. 


For a ſecond benefice, the words were 
wnimus anneximus © tucerpcrarmus the 
ſecond benefice to the firſt, without the 
word diſenſamus, adjudged good, 719, 


729 


Diſſcifin, 


Diſſeiſce leaſes for years, and deliver: it 
as an eſcrow to J. S. to enter, to deliver 
it as his deed, who did it, if good; 
adjourned, . . 440. 45} 

Diſleiſce, upon his re- entry, ſtall have tret: 
ny * all meſne · occupiers, although 

y title, - $42 

If tznant at will leaſe for years, and ine 

leſſee enters, he is only the diiſciſor, 359 


Diſtreſs, 


Where two diſtreſſes may be for the ſame 
duty, bs 13 
Wucre well taken, and where not; gooc 
matter, — 550 
Where it may be in the high-way, as tor 
toll, - 710 
It may be uſed for the owner's benefit 
but not uſed nor altered to his preju- 
dice, - 783 
In a court. baron by preſcription in any pat 
of the manor for an amerciament ; g 
by ſome, contra by others: but of an 
under tenant is not within the preſcrip- 
tion, . 79. 
| Tender 
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Tender of amends after impounding, comes 
too late, and void alſo to a ſervant, per- 
chance good to the bailiff by ſome, 813 


Divorce, 
If another wife living, the marriage with 
a ſecond void ab initio, . 858 
| Donative. 
Donative, and the nature thereof, 653 


Dower. 


Damages of fifty pounds recovered in 
dower in a court baron, debt lies for 
them in the &ing's bench, - 426 

The tenant pleads a grant of a rent out of 
the lands in lieu thereof; the demandant 
replies, it was upon condition, if not paid 
within a month, to be void. Reſolved 
not good by way of grant, but muſt be 
efienavit, and not upon condition, no 
more than dower, and no demand ne- 
ceſſary, - 451, 452 

Of lands in one county, the ſummons may 
be made at a pariſh church porch in 
another county, - 472 
judgment therein againſt an infant by de- 
fault and error brought, and depending ; 
thedemandant died, and new error brought 
againſt her executor, who ſued a /cire 
facies for two hundred and forty pounds 
damages: the plaintiff in the error de- 
manded judgment / pendente brevi de 
errore indi/cufſo executionem habere debet : 
and variouſly argued, and fo adjourned, 

$57+ 567 

The tenant made default upon detault, and 
. uy be to be received for his term 
made before coverture, and he was. 
* be general, and execution 
pecial, not to ouſt the termor, but to 
come upon the land, and demand ſeiſin 
for her, 564 
julgment by default againſt an infant be- 
ſore appearance, good, - 860 
Of a motety of gavelkind land, cannot = 
waived, and ſhe ſhall hold it in ſeveralty, 
and not in common, - 815 


Dum fuit infra Atatem. 


here it lies for a privy to avoid the act 
of an infant, or he may otherwiſe avoid 


It, & 90 


Dureſſe. 


Vhere a matter of record ſhall be avoided 
by it, . 88 


. 


E. 


Ejectment. 


De uno meſſuagio, ſeu tencmento, not good, 
186 

Where the content of the acres mult be 
mentioned, though a name be given to 
the particular land contained in it, 235 
Judgment for the plaintiff upon his primer 
poſſeſſion, no title being found for the 
defendant, — - 438 
Lies for leſſee for three years of a copy- 
holder, but he muſt thew the cuſtom, 

| = 499 
Lies of a cloſe without containing the acres, 
8 

Upon a leaſe by baron and feme whhout 
deed adjudged good, - 481 
It lieth not upon a leaſe made by a copy- 
holder, » 483. 535- 676 
Judgment gu defenders capiaiur, although 
before the pardon of 33 Elix. good, tor 
he ought to plead it, 768. 778 
Lies of a cottage, but not of a præcipe quod 
redaat, - - 818 
It lieth 4e pemario, although not a precipe, 


954 
Election. 
The ſecond huſband ſole brings reſcous 


upon a diſtreis for arrears of a rent- 
charge due to his wife durante vidutate, 
and good, for he hath election to join his 
wite, or not, - - 459 
To ſue J. S. as executor or adminiſtrator, if 
he meddle, and after adminiſter, 810 
Debt, or action upon the caſe, lies for an 
eſcape of one in execution, 767 


Emblements. 


Where an uncertain eſtate is determined by 
act of law, or of the party, to whom the 
emblements ſhall belong, 460 

Tenant for life, remainder for life, leaſes 
for years to J. S. who is ouſted, the 
diſſeiſor leaſes for years to J. V. who 
ſows the land, tenant for life dies, F. 8. 
ſhall have the emblements, 464, 465 


Elegit and Extent, 


If the ſheriff ſells a term, and miſrecites 
the date, it is not good, but otherwiſe if 
he ſell a leaſe for years yet continuing, 


Qqq 4 584 


A 


The ſheriff delivers rent without land or 
reverſion, it is a rent-ſeck, and cannot be 
delivered ut /:berum tenementum, 656 
If lands be delivered, and a {iberate awarded, 
the party may enter without the ſheriff's 
delivery of poſſeſſion, - 463 
After half the land is taken in execution 
upon a judgment, a moiety only of the 
moiety remaining ſhall be extended upon 
the next, "ay a 482, 483 
Extent of two parts of a rent: charge is good, 
742 

Two condemned in debt, and one is 1 
in execution by a capta-, an elegit or Fßeri 
facias cannot be awarded againit the other, 


374 
Endictment. 
Where w/ £7 armis mult be inſerted in an 
endictment, - 


: 1 oy 

Where being uncertain in reſpect of the 
county ſhall be good, where not, 184 
Without the word (telony) where good, 
. 193 
Before a coroner, and not ſhewing of what 
liberty, or by what authority, 16˙. 
Without place, where good, . 195 
Two places being requiſite for a venue, both 
mult be alledged, as of an endictment of 

2 conſtable upon an eſcape, both the place 
of the arreit and the eſcape mull be al- 
iedged, 1 - 200 
Upon a ſtatute, and not reciting it, nor 
relating th-reunto, ſhall be quathed, 23r 
Though an offence, as to an endictment 
upon a ſtatute will not nold, yet may be 
puniſhed at the common law, ibid, 
For ſtealing a piece of cloth of A. N. was 
reverſed, becauſe theſe words ** of rhe 
« goods and chaticls of the quid A. N.“ 
were wanting, - 499 
General exceptions to that endictment at a 
ſeflions ia Nerwich diiallowed, ibid. 
Where clergy is allowed, and the party 
burnt in the hand becauſe no judgment is 
entered, the record ſhall be removed by 
certiorari, and reveried, not by error, but 


by exception, - ibid. 
Upon reverſal of the indictment, a writ of 
reſtitution ſhall ive, - ibid, 
For felony, which is not fo, is good for treſ- 
pals, . 494 
Void becauſe no addition before the 40/14. 
diftus, «= - 583 
Of forgery before juſtices of peace upon 
5 Eli not good, — 2 601 


L 


Upon 5. E. 6. for ſtriking in a churchyar4 
void, without ſaying : comtatu gradis, 
although it was in the margent, 600 

Of forgery of a will upon 5 Eliz. not goo! 
before the mayor and bailiffs of H, by: 
it ought to be before the jullice, of ge- 
and rerminer and gaol delivery only, 


97 
Of forcible entry quaſhed for divers excey. 
tions, cannot be a good indictment for a 
riot, - - 697, 698 
Upon 8. Her. 6. c. g. exception becaul: it 
was aq /effionem pacis tent. aud B. and 
no county expreſſed, but in the margert, 
nor before what juſtices ; and for theſz 
cauſes reverſed, - 738 
Of murde:, no place mentioned where he 
ſtruck her, nor where ſhe died, ill for 
both cauſes, - 738, 739 
Of murder, the day of the ftroke, or the 
day of the death, being expreſſed, good 
either way: and ſo die & loce pred, 
murdered him, good, for it refers to the 
day of the death laſt mentioned, 79 
Of Ans L. wite of I. P. of D. yeoman, 
, I 1 770 
Reverſed in error for want of prolerum & 
legalium hominum, and for that a county 
was named only in the margent, 551 
For ſuffering a felon to eſcape, quaſhed, be- 
cauſe not ſhewn for what felony, nor 
when, and it may be before the general 
pardon, - - 7:4 
Eo quod L. CL. felinice duas centenas cli 
cepit, & aſportaverunt, 1 becauſe 
centenas is uncertain, and for cebit in the 
ſingular number, "Ir 75% 
Upon 8. Hen. 6, quaſhcd for want of ad»: 
exijlent. Wc ns bids 
For burglary, 9 burglariter fregit, good, 
but not an indictment guod murderavi fer 
mur drawvit ' - — 9²⁰ 
Upon 8. Hen. 6. muſt be fer . 
25, ng po 3 7 
Of a conſtable for refuſing to purſue 4 
and cry for a burglary in the night, - 


good, * 1 ibid, 
Entendment. 


Where the law ſhall intend one was the lat 
actually ſeiſed, from whom he makes t- 
tle to, though it be not —_— 2% 

Where the Court ſhall intend a thing ac- 
cording to any ſtatute or common lau, 

_ unleſs otherwile averred, or ſhewn by tie 
party, x f 187 
55 Inte 


cuts 


ſuc 


tac 


A: Tak BS: 


Intendments, much good matter, where the 
law ſupplieth them, — 229 
Where one pleads a diſcent to a ſon and heir, 
and yet fot pleading a dying without iſ- 
ſue, it ſhall be intended, - 245 
When a conſideration 15 to deliver a bond at 
thc inſtance and requeſt of the defendant, 
and the plaintiff counts of a dehvery, but 
not at the defendant's inſtance, it ſhall be 
intended, — — 247 
Where the Court ſhall intend an aſſiga- 
ment without * WM 255 
Where a coniideration being for the for- 
bearance for a week following, and the 
plaintiff in an aſſumfgſit lays a forbear- 
ance, but ſays not whether for the week: fol- 
lowing, whether it ſhall be intended, 272 
Where when one pleads in the whole courſe of 
his pleading concerning a thing or per- 
ſon, and after comes with a cam, not 
tying it up to the ſame perſon with words 
of relation, it ſhall be intended to refer to 
him, - - 401 
Every obligation to perform an act gene- 
rally ſhall be intended to be cum effectu, 
unleſs the contrary be pleaded, 460 
It ſhall be ſupplied by law, in a declaration, 
if it want {ubſtance, - 913 


Entry. 


Where one may grant, or do an act before 
entry, - - 15 
Where by the ſame deviſe one being both 
executor and legatee, and generally en- 
ters into land, how ſhall it be conſtrued, 
22 
Deviſe being void ior a third part, the de- 
viſce enters generally, and lets all, and 
the leſſee occupies all; by the better opt- 
nion, he gains poſſeſſion only of two parts, 
but the matter was compounded, 641 
Entering into a houle to demand a debt, may 
be if the"maſter be in the houle, and ſo 
averred in the plea, , - 877 
Between the day of u, prizs and the day in 
bank, no cauſe to abate the bill; and if 
judgment, no error, - 607 


Entry ad Communem Legem. 


Where in that writ it mult be ſhewed that 
the tenant by the curteſy that aliened 


ps dead, or where it ſhall be intended, 


400 

Error, 
Upon what matter one may have a writ of 
error, upon what not, — 3» 4 


Where variance between the wexire and 
Aiſtringas in the name, ſhall make all er- 
ronecus, - - 5 

What errors may be alledged after an 12 
nullo erratum pleaded, and where a dimi- 
nution, - - 

Upan a writ of error what part of the record 
is certified, 5 - 84 

Where executors may have a writ of er- 
ror to reverſe the attainder of the teſta. 
tor, 273 

The manner of aſſigning of errors upon the 
record, - - 281 

Where the plea in bar, being good, and the 
replication ill, and the detendant putting 
in no rejoinder but judgment paſſes by 
nihil dicit, the detendant may aſſign the 


* bad replication tor crror, 284 


Where error lies upon a grand cape a- 
warded, ſummons being returned by the 

. ſheriff, where in truth chere was no ſuch 
thing, » - 397 
The record being gudd obtulit ſe in placito 
debiti ten pounds, and declares of a debr 


of twenty pounds, — 434 


Where the return was not indorſed upon 
the dingas, yet a verdict paſſed, judg- 
ment may be arreſted, - 6 

What is error in the venrre facias, and what 
not, - - 467 

To reverſe a fine and bar in it, 468 

Where error lies by him in remainder to 
reverſe a judgment againſt tenant for life, 


| <0 
Corporation courts muſt ſhew in their ſlyle. 
what authority they have to hold pleas, 
otherwiſe it is error, - 459 
And that the defendant came in by proceſo, 
and was in c:y/ftedid ; clic 'tis erroneous : 
gare tamen Whether not aided by the 
ſtatute of jeofails, ibid. 
Error lies becauſe the ſheriT returning nor 
ſummoners or veyors in an entry upon a 
diſſeiſin, for he is thereby deprived of his 
writ of diſceit, - 557 


Error depending, the plaintiff therein was 


taken in execution in com. Dorſet, error 
well brought in Middle/ex for there the 
capias was ſued out, but adjourned, 574 
Divers practical errors aſſigned and re- 
ſolved, - 3 
Error lies not in partition before the ſecond 
judgment, - - 6 


Error by fix, and one releaſes, no bar, 649, 


For that the defendant appeared by J. S. 
his attorney, but no ſuch in rerum naturd, 


not good againſt the record, but he may 


ſay, he had no warrant of attorney, 665 
Error 


| 
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Error of a judgment in a/ump/iz, gudd juratores 
el/idunt damna occaſione a//umptionis, where 
it ſhould have been occaſione non perſor- 
mationis aſſumptionis, : 7381 

Error of præ dick. Tho. Champman for Chap- 
man ſufficient, for the ſirname might be 
omitted, - 697 

Becauſe the judgment was not gadd t n 
ziſericerdia, the defendant being acquit- 
ted for part, —_ - 699 

Error lies upon 27. Eliz. for mainpernors 
in a judgment againit them by /cire fa- 
cias, for it is in nature of an action of 
debt, - 72 


Error alſo lies upon that ſtatute, if one of 


the parties die beſore judgment, and if 
denied, it is triable in the excheguer 
chamber, but they have no power to bail 
the party in execution, but only ad exa- 
minaudum errores, - 731 
Error hes for the bail upon a judgment 
againſt him in a /cire facias where no 
capias was awarded againſt the principal 
before, - 733 
Error maintained becauſe damiges afſelizd 
eccafione aſſumptionis, where it ought to 
have been sccafione non perſormationis af- 
fumption:ts, and for omiſſion of the defen- 
dant in mijericordis, —  þ 
Becauſe J. H. both judge and juror alſo, 
850 

Errors, divers aſſeſſed upon judgment 4 
trover : the Court will adviſe, 866 
By twenty men to reverſe a judgment in 
the common pleas, not mentioning how 
the record came there, not good, and 
the Court ex | got ought to abate it ; and 
aſſignment of errors by one only, with- 
out ſummons and ſeverance of the others, 
is void, and execution was awarded, 892 


Eſcape. 


Where the ſheriff is chargeable in eſcape, 
though the proceſs was erroneouſly 
awarded, . 188 
Where an action of the caſe lies againſt the 
priſoners at the ſheriff's ſuit for an 
eſcape, „ 33 
Where the priſoner eſcaping, and before the 
ſheriff's ſuit for an eſcape, the debt 
being ſatisfied, and it —_ not by 
whom, an action yet will lie for the 
ſheriff upon that eſcape, , - ibid. 
Where the ſheriff diſcharging one after the 
arreſt, upon an execution, though the 
money be paid, ſhall be looked upon as 
an eſcape, - 404 
Eſcape lies not, if the priſoner be taken 


upon a freſh ſuit, but if an action be 
brought before, it ſtands good, 439 
The conuſor, being in execution upon a 
_ capiar, eſcaped ; the debt lies, though 
erroneouſly awarded, - 576 
Againſt two ſheriffs, and after the return 
of the wenire facias, and before trial on: 
of thcm died, the bill abates not, for he 
can have no other action but againſt the 
ſurvivor, no more than in treſpaſs, or 
in replevin, 8 125 
Lies againſt the ſheriff upon arreſt in out- 
lawry, Tin 652 
Lies againf the ſheriff upon a capras urls: 
gatum, - 707 
Where it lies not againſt the gaoler, but 
againit the officers that arreſted the par- 


ty, ng 
Of one in execution, debt or action upon 
the caſe lies, - 767 


For a man outlawed lies againſt the ſheriff 
in the queen's name, and the plaintitf's, 


"i 877 

Againſt the ſheriffs of T. who plead they 
let him at large, by a writ of privilege 
from the council of 7. not ſhewing their 
authority, the bar is not good, $93 


Eſtoppel. 
What efoppel will bind, diverſity of gocd 
learning, - 30, 37 


Where the conuſee having ſued out an exe- 
cution, as upon a ſtatute, as a ſtatute 
merchant, ſhall be eſtopped to ſay it was 
another ſtatute, - 233+ 319 

Not good againſt a feme covert by her deed, 
otherwiſe by fine, or matter of record, 


700, 701 
Eſtray. 
Proclamations ought to be made in the pa- 
riſk church, 5 716 
Xftrepement, 


Where it lies pendente lite in waſte, 39) 
Where it lies as well againſt the ſervant as 


the party himſelf, - ibid, 
Granted to the demandant in a writ of en- 
try fur diſt fin 1 ly 
If it lie in error to reverſe a common re- 
COVETY, 4 wg 774 
Evidence. 
What ſhall be ſaid to be good evidence to 
maintain the count or writ, - 13 


Where a witneſs examined by an inqueſt, 
aſter examined at bar, ſhall avoid the 


verdict, . 


TE BORE 


What ſhall in debt upon a leaſe for years 
be a good evidence to give reparations 
of the houſes, though upon a general 
iſſue, 222 

Where deeds or other matters, though given 
in evidence in court, though thewn to 
the jury after they be gone from the bar, 
ſhall avoid the verdict, 2 gb 


Examination. 
Where a Cqurt may examine a return of a 
ſheriff, - 10 
Where the Court or the clerks ſhall examine 
the ſummoners and veyors, = 42 
In ma: ter of defamation, the party him- 
ſelf ought not to be examined upon 
his oath in the /þiritual court, but other» 
wiſe in cauſes teſtamentary and matri- 
monial, . 201 


Exception. 


Where 51 the queen's grant, an exception 
may be of that which before is expreſsly 
granted, - 2 
Leaſe of a manor exceptis omnibus beſcis & 
ſubbo/cis, the ſoil is thereby excepted, 
but it remains parcel of the reverſion, 
and will paſs by a grant of the manor, 


| £22 
Exception of that which he had no power 
to except, is void, - 683 


In a releaſe of one bond, all actions and 
| ſuits touching the ſame are alſo ex- 
cepted, - 26 
Condition of a bond, if he were ſeiſed in 
fee, at the making of the bond, of 
copyhold in S. free from incumbrances 
except his wife's jointure, &c. Breach 
aligned, that before the bond he had 
aſſured a jointure to his wife: no good 
breach, for it was excepted, -<- 762 
Exceptions, divers taken to declarations, 
but diſallowed, 398. 194 900 


Exchange. 


dee Agreement, . og 
ls totally defeated by an eviction of an 
eltate tor life, - 903. 917 


Excommunication. 


Excommunicato capiendo, a houſe cannot be 
broken open in the night for the execut- 
lag thereof; but after forty days contu- 
macy, upon certificate the chancery is 
to iſſue that writ, - 41 


Excommunication of the plaintiff for Mit. 
ing in the church · yard pleaded upon 5. 
Z. 6. not good, without ſentence decla- 
tatory, or conviction, - 619 


44 The ſheriff upon a writ of fer? facias can- 


Razing a ſentence thereof, and altering 
the name, an action upon the caſe o_ 
| i 


Execution, 


Where an executor being once ſatisfied, 
yet by the removal of the ſheriff or other 
officer before the return of the writ, the 
party ſhall be compelled again to pay 


it, 20 
A writ of diſcharge delivered to the ſheriff 
the ſame day executicn made, if before 
notice, good, and the under ſheriff can- 
not be reſtrained in execution of all writs, 
and a dced of gift of the goods dated 
the day of the /cire facias is not good, 


0 

The eſcape of one in execution doth vor 
diſcharge the other, - 478 
Where after half the land taken in execu- 
tion upon a judgment, a moiety only of 
the moiety remaining ſhall be extended 
upon the next, 482, 483 


not deliver the defendant's goods to the 
plaintiff, iw ſatisfaction of his debt, 504 
How execution ought to be awarded upon 
a ſtature, - 50g 
Execution by fieri facias, and the ſheritf 
ſeized goods, and before ſale the record 
removed by error, and a ſuper/edeas 
awarded, a ſeizure returned, a wvenditions 
—_— may be awarded _ the return 

of the feri facias which is filed, 567, 568 
Execution for the plaintiff, if the 22 — 
be taken by capias utlagatum; and if 
judgment be affirmed in error, a capias 
or other execution lies without ſire fucias, 
although in another court, 706. 851 
Several uſeful differences taken in point of 
practice, - | 707 
Pay ment of debt upon a ſtatute by an exe- 
cutor, after a judgment in the common 
pleas, no devaſtavit, becauſe he could 
not withſtand it ; and it is not therefore 
reaſon he ſhould be put to his aadita 
querela, by the greater opinion of, &c. 
734. 822 

Death therein a ſatisfaction, if but one; 
otherwiſe if two, and one die in execu- 
tion, "hx 851 
The ſheriff cannot break any man's houſe 
to make execution, unleſs the king be 
party, or for a contempt, &c. gog 
Upon a capias after a fuper/edeas delivered 
to the ſheriff, not good; otherwiſe upon 

2 warrant to the bailiff before the fuper- 
fedea;, that is excuſable, - 918 


Executor. 
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Executor. 


Judgment againſt him upon demurrer, and 
execution upon it, the ſneriff cannot re- 
turn ua habet bena te ftatoris, but a de- 
waſtavit, as if found againſt him by 
verdict, - 102 

Where ſhall have an action for wrong done 
in the teitator's lite, = zac 

Where they ſhall be charged in debt, where 
their teſtator was not, - - 232 

What an infant may do as an executor, 
and good, 354 

Where a promiſe by an executor conceru- 
ing the goods of the teſtator, joined 
with a prom ſe concerning his own goods, 
ſhall be ſuticient to charge him de beni, 
propriis, and not teftatoris,” 406 

Executor admits and pleads to an erroncous 
writ, whether the Court ex officio ſhall 
abate the writ neverthelcis, s. 66 

Debt againſt him, and hanging that action, 
he confeſſeth another action brought 
againſt him for a true debt, 462, 463 

Writ againſt them in the court chri/tian for 
200l. legacy, there they plead the teſta- 
tor was Keeper of L. and died poſſeſſed 
of 32ol. and no more: and was bound 
in 1cool. to the ſherifis of L. to in- 
demnify them from eſcapes, &c. and 
that judgment was given againſt them 
for an eſcape of one outlawed after 
judgment; and ſo the bond forfeited, 
and ries izter mains, Cc. no good plea ; 
for the judgment was in 20. Ex. and 
the cap. utlagat. was in 25. and return- 
able 37. ſo merely void, and the p!aintiff 
can have no benefit by it, and then no 
eicape, and ſo the bond not forfeited, 
and the going at large lawful, and the 
impriſonment unla« ful, although perhaps 

excuſable in faux imęr. nent, 457 

Executor de /en torr ; it he detain any part 
or {as the verdit there found) benun 
parte bcucrum in his hands, - 2 

Where executor gives a bond of the teita- 
tor to a ſtranger and dies, the ſurviving 
executor ſhall not have detinue for it, 

478. 496 

Where one executor may prejudice his 
companion, - 496 

In debt againſt an executor, he had coſts 
upon tac nonſuit, otherwiſe where the 
executor was plaintiff, - $03 

He pleads ricus inter mains, but certain 
goods dillrained, and impounded ; ad- 
judged, no aſſets to charge him, 23 

E xecutors, three, or any of them, impowered 
to ſell, one dies, the two ſurviyors may 


ſcll, a $*3 


Executors muſt pay judgments firſt, although 


A jcire facias againſt exccutors, ſhall not 


be awarded to have execution de 3. 
þ!19priis upon a ſurmiſe, nor in any ſuch 
cate, unleſs it be upon the return of the 
ſher iff of a dedaſi a uit, - 530 
Executor declares upon an a/umf/, and 
did not ſhew in court the teſtament, not 
good, becauſe matter of ſubſtance; and 
thereupon the judgment was reverſed, 


: 55 
Executor de /on tort cannot diſcharge him 


{elf by delivering the goods to the ad- 
miniſtrator, although betore action, 565 
Executor ailedges in trever, that he waz 
poſſeſſed of 40l. ut de bonis propriis, and 
that the detendant converted them 7» 
relaraalionem executions tt ſtameuti, ard 
good; and although the damages eu. ghtuor 
to be aſſeſſed more than the plajatif 
counts, yet the ſuit may long deper:d, 
coſts may be added; but it he had been 
intirely aſſeſſed, not god, « 3568 
Executor pleads outlawry in the teſtator 
not reverſed, if a good plea; the Court 
divided, and fo adjourned, 575.651 


Executor pleads piens inter mains, and aſſets 


tound for part, judgment for the entire, 
and in error, Curia adwiſari vult, 592 
Executor de /on tort cannot retain goods t0 
pay himſelf, - 630, 031 
Three defendants, if one die before judg- 
ment, no error, - 52 


Atter ſatis faction acknowledged, cannot 


plead that judgment in bar, and hath 
nothing, &c. 728 
in another county; but not fo ct actions 1 
another ccunty before notice, 7 
Executor neither pleads refuſal be tore 
his ordinary, nor confeſſeth an admini- 
ſtration, not gocd, — 858 


Expoſition of Words, 


The expoſition of the words ercxi? et cxal- 
lawit, and how they differ. 59 
What words will carry property from the 


arty, , 
Where Gngular words will be conſtrued fer 
plurals, or e cenwver/o, x 
The expoſition of the word (/icet) in pleac- 
ings or other deeds, - 75 
Expoſition of the word (ae), go 
Where the word zalis thall be taken ter 


idem, and ſo & converſo, « 197+ 240 
Per and in in the ſame ſenſe, - 193 
Where ad and in are of the ſame effect, 229 
Where the word eeleeme/pna mult be with 


a double ge, * * 


D 


K 1 A I. E. 


What ſhall paſ- by the word (land.), * a Fines levied. 

Terra in writs taken in proper lignihea- <a 
. 2 , hs arrying rent and land to the per- 
tion, but otherwiſe in wins or 40% bon, the law ſhall marſhal it, and bow ? 


ercatorum, how intended | . 225 
3 : 229 Where the conuſance of a fine is by one, 


Of the words widelicet and u/que, 702. 422 and the dedimus to him and another, ſhall 


be avoided, - » —— 200 

Extendi facias Where the dedimus and writ of covenant 

13 ö 5 bears rzefte after the conuſance, cap- 

At what time it may iſſue upon a ſtatute, tion ſhall make the fine void, 275 
E's 46, 47 Where the fine ingroſſed and the caption 

pr” . are not all one in words, though in tenſe, 
Extinguiſhment. ſhall be avoided, - p ibid. 

Where one having a rent-charge, and pur- Where a fine being of lands and rent, the 


chaſing a remainder, a recovery ſhall ex- rent muſt be mentioned, where not, 161d. 
tinguiſh the rent, - 226 For what cauſe it may be reverſed, 468 
Exunguiſhment: baron and feme leſſees for Jo what purpoſes a fine is a fine, before 
years, the baron accepts a feoftment, entry of the king's filver, and what not, 
the term 15 extinct; otherwiſe by bar- 469 

_ gain and fale inrolled, or by fine, 912 Where a man ſhall be admitted to ſay 
againſt the conuſance of a fine, where 


— not, - - 468, 469 
F Where a ſine may be reverſed in part, where 
- not, - - 46 

a ; A feoffment of the land, or a releaſe of his 
| Falſifying of Recoverics. right, is a good bar in error to reverſe a 
| Where leſſee for years may fallify a reco- fine, - BE, ibid. 
—4 Mi 3 —— Y 41. 284 A fine reverſed by a writ of diſceit, is void 
| Where leſſee for years may by the com- likewiſe between the parties, 471 


mon law, and alſo by the ſtatute, 718 A fine levied by practice in another man's 

| name of his land, may be annuiled by 

Falſe Impriſonment. Sce Com- entering a Pacer upon the roll; A differ- 
175 ence where the ſine is levied by one ot the 

e c ſame name, that may be avoided by aver- 

Where an arreſt is made by proceſs, though ment, but not if by a ſtranger, and fo of 


without cauſe, it is no taſſe impriſon- other matters of record; but the iraud 
ment, - - 459 appearing, by a Yacar upon the roll, 
. ; I 

Fair, Fine levied, and a friend of him who 12a 


Toll not incident thereunto, and therefore right entered to his uſe without his ap- 
paſſeth not by general words in the king's pointment: conuſee re- enters, five years 

grant, 558. 592 pals, the fine is good; but if the agree- 
Fees. ment had been within the five years after 


: 8 entry, qua re, - - 501 

: Debt lies for them by an attorney of the Pine taken by a dedimus for four, return 

common pleas, but not for toliciting ſuits | a conuſance of three only, may be made 
a in che 4ing's bench, - 425- 459 good ſeveral ways, - 576, 577 
x Felbnv If an eſtate tail bound thereby, 589 
x | C10NY By J. S. of a remainder by the name of a 
: A man may be acceſſary for ſlealing his reverſion, good, - - 595 

4 ,own goods, and procuring another io ſteal Fine levied by a difleifor of donee in tail 
a > - - 537 of the king's gift, and five years paſs, 
R if the iſſue be | quere, ibid. 
; Fcoffment Fine levied by one to whom the land was 
F Of the moiety of the manor of C. and of entailed, is a bar to the iſſue, although 
4 all his lands in C. having a manor there, he had no preſent intereſt, 610 
2 3. Hen. 7. all the manor paſſeth, 905 The wht of covenant 2% 20, Jar. and 


the dedimnus the ſame day, and good; 

and if a ftranger purchaſe before the re- 

turn, it is champerty : other errors aſ- 

figned; which ſee there, - 977 
may el 

693 


The heir, as well as the anceſtor, 

to have 1t with proclamations, 

Conuſee renders in tail to one conuſor re- 
ſerving rent; and if he die wichout iſſue, 
the remainder to the other, and his heirs, 
the tenant in tail ſuffers a common re- 
. Covery. Reſolved, It is a reverſion, be- 
ing by fine; but not fo in grants or 
deeds : and that the rent is not ex- 
tinct, becauſe the grantee was always in 
poſle ſſion of it; and it is diſtinct from 
the land, and no recompence for it, 


| 27.792 
Fine reverſed, becauſe the writ of — 
bore rette after the zee of the dedimus po- 
teſtatem, — 740 
By tenant for life, and him in remainder in 
tail, is no diſcontinuance, but it is a for- 
feiture; otherwiſe, if with him in re- 
mainder in fee, - 828 
Fine or render, entry muſt be pleaded, or 
ſome act tantamount, as wirtute cijus he 
was ſeiſed in fee, &c. 903.917 
o a bargainee be fore inrolment, he takes by 
7 the fine, 12 2 617 


Fines 
Impoſed in a leet, recoverable in debt, 581 


Fines to the King. 


Tenant in capite aliens for life, remainder 
in fee, but one fine is due, TY ns 
A peer that loſes by judgment, by pleading 


Forcible Entry. 
Inditment of forcible entry in a cloſe, 


458 
It muſt be an: forti as well as vi & armzs, 
otherwiſe it 15 iniuſficient, 461 


Upon 8. Hen. 6. after a certiorari reſtitu · 
tion awarded; a difterence by ſome be- 
tween acts judicial and miniſterial ; 
theſe are void, the other erroneous only, 
| 915, 916 
Foreſt, 

Wherein are two walks, A. and B. grantable 
by the licutenant in fee or tail. 4. is 
granted in tail; grantor dies, the ſuc- 
ceſſor confirms Gat grant, and alto 


although the reverſion itſelf be gone, 


won eft factum, is tinable to the king, 503 


without naming the quantity, is good, 


«TT: A 8::L EL 


rants unto him B. in tail, rev hy 
ould not cut any trees /uper præmiſin: 
Reſolved, pra miſſa extends as well to that 
which is confirmed, as which is granted, 
and as prementionata ; and not to the 
office, but to the trees, herbage, &c. 132 


Forepriſe in Writs. 


Where a forepriſe is not neceſſary in real 
Writs, . - - 234 


Forfeiture, See Copiholds. 


Tenant for life having but a right, levies a 
fine, it is a forfeiture, - 451 
What is a forfeiture, and who may take ad- 
vantage within the ſtatute of 11. Hen. 7. 
cap. 20. - | 613 
Where a leaſe by fine for a thouſand years, 
is within the equity of the ſtatute, ibid, 
Tenant for life, remainder for life, he in 
remainder levies a fine to A. who brings 
a quid juris clamat ; tenant for life, after 
default, attorns ; no forfeiture in him, be- 
ing by compulſion, but the other for- 


feited, two againſt two, 77 
Forgery. 
An indictment thereupon before juſtices of 
peace, ill, 8 es: 601 
Freehold. 


Where words of demiſe on the land with- 
out livery, ſhall not paſs a freehold, 482 


G. 


Guardian in Socage 
Shall be the elder brother of the half blood; 


for the inheritance cannat deſcend to 8 
| 25 


Grant. 


Where the grantee of underawood ſhall ex- 
clude the grantor, or that he may take 
the ſame privilege, and as much as the 


rantor, - - 413. 
of a prochein avoidance to A. and B. 
A. releaſeth to B. B. only may preſent, 
or bring a quare impedit ; otherwiſe, if 
void at the time of the releaſe, 600 
Of the king, how to be expounded, as to the 
quantity and quality of the eſtate ; good 
learning, + — 632, 7 
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By the king of a copyhold eſcheated, the 
temporalities being in his hands, is good, 


75+ 
Of the firſt and next preſentation to S. and 
after a grant of primam & proximam 
adwvocationem to B. the ſecond grant is 
yoid; for he muſt aver it to be the firſt 


and next, 791 


If the word imply an expreſs warrant 

- againſt an eviction by title without expreſs 
words, - - 80g 
4. ſeiſed of a great wood ſold to C. and his 
aligns as many trees as would make 
600 cords, to be aſſigned by 4. C. 
grants his intereſt to J. S. before aſſign- 
ment made, and good; and if A. will 
not aſſign in convenient time, J. S. may 
take them; and if A. cuts down all, no 
remedy but an action upon the caſe; and a 
primer poſſeſſion is good againſt all 
ſtrangers, — - 819, 820 


Grant of the King. 
The king letteth lands, and grants the re- 


verſion, miſ-reciting the tcnant's name, 
and after grants to another, with a true 
recital; and after 18. £/iz. is made, the 
- firſt is not revived, - 808 
Of a ward's lands, during minority under 
the ſeal of the court of wards, good be- 
fore office, but of the body muſt be 


under the great ſeal, and after office, 


851 

Of all lands concealed, and unjuſtly 2 
from the queen, - 507 
No lands can be concealed, after they are 
revealed to the queen by record, only 
they come to her again by a new _ 
' ibid, 


J wy The is Bs © | 


H. 


Habendum. 


A leaſe is made to J. S. habendum to him 
and his aſſignees for his own life, and for 
the life of A. and B.; he hath an eſtate 
for three lives, and it is not determined 
by his death, but occupanti conceditur, 

182 

After a former term in being, ſhall com- 
mence, not when the term is run out in 
time only, but alſo when it is expired 
per ſurrenuer, or other means, 199 

Tenant for life leaſes for four years, and 
grants the reverſion Habendum from M. 
next, after M. leſſee attorns, grant is void, 

I 

Habendum a freehold in futuro void; 3 
matter, — — 535 

Termor grants the land to A. for life (no 
livery made), the term paſleth ; but per- 
haps otherwiſe if a letter of attorney were 
in the deed to make livery, becauſe of the 


intent, - - ibid. 
Heir. 

Where he ſhall take by way of limitation, 

and where by purchaſe, - 243 


Judgment againſt him by nibil dicit upon 
his father's bond, anda capias ad fatis- 
faciendum awarded againſt him, and 
good 3 tor the judgment and execution 
thall be 232 unleſs he confeſs the 

ſhew what he hath by deſcent, 


69e 


action, an 
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The cauſe and extent of theſe words in pa- 

tents, injuſte detent. — 1d. J. 
What is a concealment, 3 
Where a liberty is reſumed by a ſtatute, and 


the king grants all liberties, &c. non 06- 
ftante aliquo flatuto, the liberty reſumed 
- ſhall not be revived without ſpecial words, 


I 
Where a grant of lands by the 155 
wherein he hath two eſtates, ſnall be good, 
1 
The queen grants land, reſerving 2 
with a re- entry for non-payment, and 
after grants the rent to J. S. which is 
not paid, ſhe ſhall not re- enter and de- 
feat her own grant, for that would be 
a wrong to the grantee, - 69 


Feofails. 

Where an abſurd ſurpluſage in the iſſue is 
not error, but an iſſue miſ-joined, by the 
ſtatute, - - 457 

Where the wenire bears date out of Term, 
or on a Sunday after verdict, it is aided 
by the ſtatute of zecfails, - 467 

A miſ-joining of iſſue holpen by thoſe ita- 
tutes, - - 470 

Thoſe ſtatutes aid all diſcontinuances both 
before and after verdict, - 489 

and 


Jeefaili, thoſe ſtatutes aid after verdict 


miſpleading, - - 
Feefails, where aided, . — 
Infant. 


4 


Infant. 


Where he muſt ſue by guardian, and where 
by attorney, | = - , 424 
Infant, by his guardian, vouched in a com- 
mon recovery, — — 471, 472 
Infant, if adminiſtrator, may ſue by attor- 
ney, - . 
Infant appearing by attorney, and judg- 
ment againſt him, 1s error; and upon 
two ſcire facias, two mbhils were re- 
turned, and judgment reverſed, although 
of fall age when error brought and tri- 
able per - pais; otherwiſe iu a fine or 
ſtatute returned, it is as a confeſſion, 
2 570. 853 

Infancy pleaded in debt for a for a 
gentleman, the Court ſhall adjudge what 

1s neceflary, * 583 
Infant cannot be a fteward, nor bailift, 
nor attorney, neither can he aſſign it 049 fa 

x | 37 
Infant, whether he may by cuſtom bind 
* himſelf prentice, and what covenants bind 
him, SO aug - 653 
Infant executor, releaſe by him void, with- 
out conſideration, - — 67¹ 
Infant, if bound by a conſideration to ſtay 
fuit upon a bond by him, - 700 
Infant, judgment againit him by default, 
iſſue thereupon in error, trial ſhall be 
where the land lieth, - 818 
Irfant defendant appears by attorney, and 
at full age brings error; guære, becauſe 
his nanage cannot appear upon view, 

\ 853. 881 

An obligation from him, for his neceſſary 
meat and drink, for the very money 
diſburſed for him, is good ; but not in 
the double ſum, by the whole Court, 


920 
Infor mation. h 
When an information ſhall be ſaid to be 


, _ 161 

An information, with an averment that it 
is for the ſame matter, though it ſuppoſes 
the fat done at another time, and an- 
other pleaded to be pending againſt him, 
abates the firſt, a 261 
Information in a court of py-pourders, and 
judgment thereupon, is not void, but 


voidable by error, -, 530 
Information upon 1. Elix. cap. 12. and 19. 

and ſeveral matters upon great debate 

reſolved, 1. That for taken b 


way of reprize, ſubſidy ought to be paid. 
2. The agreement with the deputy of a de- 


TABLE. 


puty, being in exerciſe of the place, i; 
good within the ſtatute. 3. The apree. 
ment being to anſwer all cuſtoms found 
due upon view, was good becauſe taken 
by wy of reprize, and therefore igno- 
rant (by intend ment) of the parcels ; 
with ſeveral other important matters in 
law, and upon the pleadings, - 5; 
Informations upon 13. ELx. of fraud, ii. 
though 31. Ez. reſtrains in formers to 
the county where, &c. yet the porty 
grieved may inform where he plealeth, 


. 
Information upon penal ſtatutes ſhall not 
be brought out of their pioper countis; 
by 31. Kix. cap. 5. - 739 
Information upon 5. £liz. for uſing a trade. 
ought to be brought in one of the courts 
at Woftrrinfter, unleſs otherwiſe expreſoly 
provided by the fame ſtatute, - 
Information upon the ſtatute of liveries, 
how twelve months ſhall be accounted 
therein, - 835 
Information upon a penal ſtatute, before 
plea the informer dies, the queen may 
proceed, fo vice wer/d if ſhe will pardon, 
3 583 
Iunuendo 


Helps not, unleſs the words precedent have 
a vehement preſumption, 428, 429 


Inn- keeper. 


Action upon the caſe againſt him, he pleads 
he was ſick, and of non ſane memory by 
reaſon thereof, not good, += 62:2 


Joinder in Action. 
Where the dean and chapter ſhall join in 
an action, - 202 
Where an audita guerela ſhall be brought 
jointly, and where ſeverally, - 473 


Joint-tenants. 

What things ſurvive in caſe of joint te- 
nancy, 33 
Where by the purchaſe of the reverſion by 
one joint tenant for life, the jointure is 
diſſolved, 6 Ik 470. 481 
A. deviſeth to his two daughters his heirs, 
to them and their heirs, they ſhall be 
joint-tenants, — 431 
Where two joint-tenants were hanged in 
one cart, who was the ſurvivor, — 
Two joint · tenants in fee, one acknowledges 
a ſtatute, and both convey over; ihe 
conuſors die, the land as to one moiety 15 
ſubject to this ſtatute, 2 

; Joint- 
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Jomt-tenants in ſee intermarry, and levy 
a fine; the conuſce renders in tail, iſſue 
three daughters: feme takes a fecond 


baron, they Tevy a fine, and retake in 


ſpecial tail; the firſt tail is within 11. 
Hen. 7. cap. 20. for one moiety only, but 
not the eſtate in fee ; for the ſtature pro- 
vides only for the heir in tail, 524 
oint-tenants of the freehold. See Deviſe. 


Joint-tenancy in a ſcire facias, where a good 


plea, and where not ; much actable learn- 
ng, wr 739» 740 


Iſſue. 
What plea ſhall be ſaid to amount only to 
the general iſſue, what not, - 262 


Ive joined upon a point not material, after 
verdie cr to debt upon a ſingle bill, 
ayment without acquittance), is aided 
* the ſtatute, = 455» 456. 458 
live proper, although joined upon an ill 
plea, is holpen after verdict, by 32. Hen. 
$: as payment without acquittanct upon 
a ſingle bill, - 778 
Ifue if A. and B. were affeerors in a leet 
muſt be tried by the record, - 860 
Where the finding of a matter not in iſſue, 


ſhall not be regarded, - 506 


Judgment. 


Where judgment ſhall be given againſt 
the party, as if the iſſue were tound 
againſt him, - 42 

Where part being found ſor the plaintiff, 
and the reſidue found againſt him; judg- 
ment ſhall be given for him, - 79g 

Judgments, one in the king's bench and 
another in the common pleas, the plaintiff 
may ſue execution upon which he pleaſ- 


eth, for both cqual, - 817 
judgment cannot be defeaſanced before it 
be obtained, - $37 


judgment, qudd fit in miſericordid, if the 
plaintiff — another man's deed; but 
if his own, gu capiatur, 844,845 
Judgment confeſſed upon an uſurious con- 
tract, in a /cire facias thereupon, not 
avoidable upon ſuch ſuggeſtions, 388 


Jury 
teverally fined and impriſoned for giving 
verdict in am appeal of murder, by prac- 
uce contrary to pregnant evidence, and 
the direction of the Court, 779 


Juſtices of Gaol-delivery. 
Their atthority, and what they may do, 
9⁰ 
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Juſtices of the Peace 


Cannot detain a ſuſpected perſon in priſon 
but a convenient time for his examina- 
tion, which is three days; and he ought 
not to keep him in his houſe, but to ſend 
him to the common gaol, = 839 


CO — 


K. 


King. 

The king cannot by his grant prejudice the 
ſubject's intereſt, - 6 
No lands can be faid concealed, which are 

revealed once to him by recctds, 508 
He is never out of poſſeſſion of his right, 
an therefore may bring an account 
againſt him who takes the profits of his 
lands, - ibi4. 
Tenant in tail (reverſion- in the king) is 
attainted of treaſon, the king is in of 
his old reverſion, and hath not 4 baſe 
fce, the reverſion over, - 519 
King, remainder in h'm defeated by per- 
forming the condition, the eſtate for life 
being defeated, — 564 


PER 


— 


L. 


Where a word no Latin not explained in an 
indictment, ſhall quaſh it, « 231 


Le aſc, 


Leafe, if a man hath power to make leaſes 
for one and twenty years, rendering the 
2 rent, he cannot make leaſes in rever - 

on, - 

Ejectment, the plaintiff declares of a has 
dred acres, and gave in evidence only of 
forty acres, it is good for ſo much as in 
the leaſe, - 13 

Leſſee for years; to commence after the 
end of a former leaſe ; which expiring, 
a ſtranger enters; the leſſee may grant 
his term; otherwiſe if once in poſleſſion, 


I 
| Leaſe of a houſe rendering rent, and 105 


non- payment, &c. if the door be open, 
the leſſor muſt enter into the houſe and 
demand it, . ibid. 


Of a manor, to which an advowſon is. ap- 


pendant, and faith not cum pertinentiis, 
the advowſon doth not paſs, - 18 


A leaſe 
Rr 


nr 


A leaſe made to 4. B. and C. for their 
Eves, Habendum to A. for life, the re- 
mainder to B. for life, the remainder 
to C. for lite, and they ſhall take ac- 
cording to the habendum, - 25 
What words amount to a leaſe by parol, 33 
By the queen to the aldermen of C. they 
have capacity to take, but not to grant to 
another, - 3 35 
To a man of his own lands by deed, where 
an eſtoppel, and how long it continues, 


Leſſee for years, if he be ſued in court chi. 
tian for tythes, he in the reverſion may 
have a prohibition, - 55 

To J. S. for life, 4ab:ndum to him, and 
A. B and C. his three ſons ſucceſſive; 
the ſons ſhall not take, neither in poiieſ- 
ſion nor by way of remainder, 8 

Tenant in tail leaſes to A. B. and C. by in- 


denture to them for their lives; prove/o,' 


and it is covenanted, &c. that the ſecond 
ſhall not occupy during the life of the 
firſt, and the third during the life of the 
ſecond ; they have a joint eſtate, and the 

_ proviſo ſhall nct ſerve it, 89. 107 
By a parſon for 21 years after the ſtatute 
of 13. Elix. rendering the ancient rent, 
the patron and ordinary confirm it, the 
— 5 dieth, the leaſe is void by his 
death, as well as by non- reſidency, or 
reſignation, - - 123 
To B. to commence two years after; the 
two years being expired, B. before entry 
may grant it, although the leſſor continue 
po eon, - - 127 
Where a leaſe made of two meſſuages, 
with ſeveral parcels of lands, habendum & 
renendum the ſaid meſſuages and lands, 
and necnon the ſaid parcels of land à tem- 

' pore mortis ſurſum-redaitionit, forisfacdtu- 
re, aut determinationis flatus © termini 
prædicti, and the eſtate in the parcels 
determining firſt, whether the term ſhall 
begin from that time, - 199 
How the words of a leaſe all be expound- 
ed, as to that which ſhall paſs by it, 474 
What ſhali be a good leaſe for life, what not, 


a 482 
Where articles of agreement ſhall be con- 
ſtrued a leaſe for years, — 486 


Wherein a leaſe for years provided ſhall be 
both a reſervation and condition, ibid. 
A leaſe to 4. and his aſſigus for his life, 


and the lives of B. and C. is a good leaſe. 


for three lives, - 1 
Leaſe of a manor, exceptis omnibus bejeilts 
ſub-boſeis, the foil is thereby excepted, 


but it remains parcel of the reverſion, 
and will paſs by a grant of the manor, 


Leſſee for 20 years accepts a leaſe in P oy 
ro, the leaſe for 20 years is ſurrendered 
preſently, - - ibid, 

Leaſe by the dean and chapter of P. of a 
houſe in Lenden, the houſe being then in 
leaſe to another for ten years, it is void 
both by 13. and 14. Elix. «564 

Leaſe for years made at N. of lands in D, 
in the county of N. zihil debet pleaded in 
debt, the wer. fac. may be de X. becauſe 
the contract there; if the leaſe traverſed, 
it mult be ſo alſo, „„ 

Leaſe for 21 years, if the leſſee live ſo 
long, and continue in the leſſor's ſer- 
vice; the leſſor dies, leaſe continue: : 

ucre, - - 643 

Leaſe by an intrudor upon the queen's 
poſſe ſſion, not good; and where there 
ought to be a confeſſion, and avoidance 
of the leaſe pleaded by the plaintiff, 728 

Leaſe made de anno in annum quamdiu am- 
babus partibus placeret, rent paid for two 
years, and enjoyed it for part of the 
third year, it is a leaſe for that year alſo, 


Leaſe by eſtoppel no ſufficient leaſe wi 
a condition, EEE - "80 
Leaſe to A. for 99 years, if he live ſo long, 
and after to the executors and afligns of 
A. tor four years: quere, if this leaſe 
veſted in A. or iu the executors by pur- 
chaſe, - - 666. 840 
Leaſe for life, habendum à die datus, void, 
and a livery after will not help it, yet it 
is a ſurrender of a former leaie, and fo is 
the acceptance of a rent-charge to begin 


. preſently, "90 - .- 04 
Leet. 
A fine impoſed there, recoverable in debt 
in the king's bench, - 581 
Letter of Attorney, 


Either to take livery or make livery, vcid, 
if the date of the charter of feoffment 
be miſ-recited therein, - 03 
To J. M. to make livery, he being 10 
party to the deed of bargain and ſale, l 
good, - - 905 


| Legacy. ; 
A legatary by the civil law muſt enter into 
I to make reſtitution, if a be 
after recovered ; but a ſtatute or bony 


A 


to perform covenants, or a collateral act, 
is no plea, until'breach made, 467 


Licence 


To a copyholder to leaſe for 21 years, a 
leaſe for three years is thereby warrant. 


able, 4 T 53 5 


London. 


A citizen of London ſued another citizen in 
the common pleas, and the mayor and al- 
dermen would have him put the matter 
to a compromiſe, and he refuſed, they 
did disfranchiſe him : all thoſe that were 

ties to the disfranchiſement were 
bed an hundred marks a- piece, and the 
y was reſtored to his franchiſe, 33 

Where a bond or recognizance to the cham- 

berlain of London ſhall go to his ſucceſſors, 


Cuſtom there, to commit to priſon for * g 
in alderman upon the Exchange, not good, 


689 
Livery and Seiſin. 

Livery good after a traverſe, and judg- 
ment given againſt the queen, before 
an amowveas manum executed, becauſe 
the queen never had title, but the party, 

523 


M. 


Maintenance. See Statute. 

Lies not for a ſuit in the ſpiritual court 594 

To expend coſts in ſuit, but not to fave 
harmleſs from coſts to be awarded, 


Manor. | 


J. S. ſeiſed of a manor which extended un- 
to the towns of A. B. C. and P. and in 
each of them J. S. had demeſnes and 
ſervices, bargained and ſold to J. N. 
tatum illud manerium ſuum de A. in 4. 
J. N. hath a divided manor in A. and 
may keep courts there; and therein much 


learning concerning manors, their 


creating and dividing, 19. 38, 39 
la reputation will not paſs in a fine, or com- 
mon recovery ; otherwiſe in a convey- 
ance, - = 524 


TAB LE 


Marſhalſea. 


Where it can hold plea of actions ſup- 
poſed to be within the verge, and not 
of the king's houſhold: ve,, guod non, 
| 02 

Their judgments of things not within their 
juriſdiction are void, yet a writ of error 
lies of them, - - 502 


Marriage, 
In what caſe an action lies by the father for 
the loſs of marriage of his ſon, 55 
What marriage, though not expreſsly with- 
in the Lewitical degrees, is lawful, 228 


Miſnomer 


Of the corporation of Cordwainers, a des 
viſe to them good notwithſtanding, 106 
Recovery againſt abel is void againſt Sil, 
656 

Of a corporation by addition in * 


Oxon. no material variance, - 816 
Miles. 
How mile; ſhall be conſtrued, * 
| Miſpriſion. 

Striking by che court of wards ſtairs, what 

judgment therein, = 406 
N. 
E h;; 

A man can have but one name of baptiſm, 

but two ſir- names, . a 


Where the name of the attorney muſt 2 
entered, or where the party muſt name the 
attorney, - - 7 

The q by her letters patents created 
Dethick King at Arms, et nomen ei impaſuit, 
gu nuncupetur Gatter principalis Rex 
Armorum, and by that name to ſue, and 
be ſued : A difference, where as a pri- 
vate perſon, and where concerning his 
office, there according fo his patent, 224, 


42 | 
Where the names of the jury are to appear 
on record, where not, — 281 


New Aſſignment 


Is a waiver of the bar, ſo that the defendant 
cannot rejoin, that the lands in the new 
Rrr 2 aſigu - 


A 


n 


aſſign ment are the ſame with them in the Where the form of a writ of nuſance pr. 
bar, 


« ” 493 

If the defendant hit ſome of the places of 
the treſpaſs he ſhall not waive that, and 

- anſwer all de xowo, - 


Night. 
What acts may be done in the night, 43 


912 


Nemine Pænæ. 

If it paſs in a deviſe of rent as incident, 
895 

Non eſt faftum. 

Where it may be pleaded, — 


Non-refidency. 
If inhabiting within the pariſh, and ſerving 
dhe cure, and not in the parſonage-houſe, 

be within 21 Hen. 8. cap. 13. 
Information upon 21. Heu. 8. he pleads, ne 
was choſen goſpeller of Saint Paul's, and 
there reſdent by reaſon of that dignity, 
no dignity within the ſtatute: and what 
are ; jon Os within that itatute ; much 
matter there, - - 663 


726 


Nonſuit, 


In an appeal before appearance is * 


rYs _ _ 
Before appearance in a native haberido 


judgment ſhall not be final, but in miſeri- 
ceraid, — — 831 
Non-tenure, 


Where, in plea of non-tenure, the infeoff- 
ing of parties before the writ purchaſed, 
vet taking the profits after, ſhall be good 
to make hum tenant, - 133 


Notice. 


Where the king's court ſhall take any no- 
tice of recoveries in inferior courts, 31 
And the place thereof mult be ſhewed, 65 5 
Where it muſt be given, and where not, 
834 

Nuſance. 


The manner of laying a nuſance, and where 
it muſt only be to the king's high-way, 
6 


Where one may have an action for a — 
ſance done before his title commenced, 
and What action, - » 199 


flernere domum, - — 24 
Where a mill-dam, being erected upon one's 
own land and the land of another, and 
the party pulling down that which is 
upon his own land, whereby all the wa. 
ter runs in, is juſtifiable, - 269 
What ſhall be ſaid nuſance, as the leet may 
enquire of, and puniſh, - 919 
What action lies for a nuſance to a freehojd, 
66. 529 

Nuſance, action lies not for it by gets. 
_ perſon without a ſpecial damage, but it is 

| puniſhable in a leet ; but if no other re. 
medy, then by action; peradventure 
otherwiſe, - _w = 604 


O. 


Oath. 


In what caſe the ecele ſaſtical court may ad. 
miniſter an oath, - 262 


Obligation, 


To perform covenants, and breach, 479 
Conditioned for perſormance of covenants 
in an indenture, ſome whereof are void 
by 5 ZE. 6. cap. 16. of offices, althougl 
others be good, yet the bond is entirely 
void, but for the good peradventure c0- 
venant * be a bond void in part, 529 
Obligation diſcharged by an indenture of 
defaiſance ſubſeguente, which is a good 
plea in bar, - . 623 
To appear, or abide ſentence in the ad- 
mirals court, is ſuable there, 635 
Agreement by parol cannot diſpenſe with 
it; but an agreement to retain at the 
day of payment is good. 69 
Obligation ſingle, not diſcharged by a pe- 
nal bond ſubſequent for the 9 
| 16. 727 
Obligation, trover and conetiedthe not 


. for it (ſee Trover) REES 


Obligation and condition are one deed, and 


the date of the one is the date of the 
other, 

Obligation conditioned to appear and an- 
ſwer all actions depending againſt him; 
he is eſtopped to ſay there were vo 
actions depending, 756, 75 

Obbgauon, 


A 


(bligation, one cannot determine another; 
but aſter judgment upon a bond being in 
force, new debt lies not, becauſe reduced 
inrem judicatam, - - 817 

Obligation, debt thereupon, payment of 
parcel without acquittance no plea, 884 

Obligation de ſeptingenta & guinquaginta 
2 conditioned to pay gool. good, 

8 


Obligation by the name of Job, and the 
condition by the name of James, count, 
that James per nomen Johannis became, 
Sc. not good, for Jobn cannot be James, 

897 

Obligation to the ſheriff for appearance 

without ſurety, ill, - 672 


Occupancy, 
u what caſes an occupant may be, in what 
not, - 8 8 
Cannot be of a rent- charge; for none can 


make title to it, unleſs party to the deed, 
or by title under it, = 721. 901 


Where the limitation is to heirs, it excludes 
occupancy, - > 


Office. 
_ a ſeiſin in fee at the day of his death, 
good, : F 


407 


895 


Officer. 
rat matter ſhall be ſaid to diſcharge an 


othicer, . - 12, 13 


a Outlaw ry. 
A capias thereupon mult be returnable the 
Term _— - - 467 
Qutlawry reverſed, becauſe the capias was 
e Edmundo Anderjon, - 592 
Qutlawry againſt baron and feme, error to 
reverſe it muſt be by both of them in per- 
ſon, - - 11 
Outlawry reverſed in debt againſt A. and 
B. and judgment given, and a capias 
againſt B. only, becauſe it ought to have 
been againſt both, — 6g 
Outlawry before judgment determines the 
proceſs, and the plaintiff muſt bring new 
debt: otherwiſe it after judgment, 700, 


Peake of the teſtator, by an executor, 571. 
51 


r 


P. 


Payment of Money. 


How payment of money mult be, whether 
according to the mind of the payer, or 
receiver, . 4 


Pardon, 

General, will not ſtay a ſuit in court chriſ- 
tian, ad in/tantiam partis; otherwile, if 
ſued there ex officio judicis, - 684 
Diſchargeth the puniſhment for ſimony, yet 
the ſimoniſt is deprivable by the ordinary, 
for the pardon doth not enable him to 
retain it, - - 686 
Pardon allowable in treaſon without writ of 
allowance, otherwiſe in felony, $14 


Partition. 


The ſheriff ought to execute the writ upon 
the land in perſon, as in waſte, and re- 
diſſeiſin; but after return made, and the 
writ filed, the party can have no aver- 
ment againſt it, nor error, 9, 10 

In the writ the title ought to be ſhewed ; 
op releaſe of crrors by one, no bar to the 
reſt, - - 6 

Tenants in common of a houſe, and la f 
make partition thereof within the hol 
the land not being within the view, good 
for the houſe, but not for the land, gg 

A fine is levied to J. S. to the uſe of B. 2 
life, and after to the uſe of the children 
of C. procreatis; C. at the time of the 
limitation had two ſons, ard before the 
death of B. had iſſue two daughters; 
adjudged, the daughters ſhall not take, 

Upon 31 Hen. 8. the writ general is 2 
and the declaration was accordingly ; 
and that the Jun had one moiety in 
fee, and the defendant the other moiety 
in fee, and the jury found the defendant 
held in tail, not goods and held, that 
2 may be of view of frankpledge, 

' becauſe the profits may be divided, 3 
cially being joined with a manor, ang 
other things, - | — 

By one executor againſt another 


Perambulation. | 
The pariſhioners may juſtify the poing- 
land by uſage, . 


760 
795 


over any man's 
Rrrz 


A 


Si BL Eo 


abate nuſances, but they cannot preſcribe Where in a plea upon a ſtatute it muſt be 


in matters of eaſement or intereſt, 441 


Penſion 


By a vicar ſuable in the ſpiritual court; and 
a difference, where ordained by the or- 
dinary, and where by the patron and 

mary, in tume of vacation, 675 


Perjury, 
Not puniſhed in the common law, but in 
caſe of attaint, - 521 
By a juryman, muſt be /cjens that it was 
falſe, and in an action within the juriſdic- 
tion of the court, * 492 
How perjury in a witneſs is puniſhable, 5 20, 
21 : 
The oath muſt be before ſome judge : but 
one action of conſpiracy lies not againſt 
one who prefers an indictment, and 
ſwears it to be true, becauſe for the pub- 
lic; and ſo of a bill in the ſtar-chamber, 
725 


Per Nomen, | 

And the operation thereof, ” 662 
'The carl a vill therein not good, gjec- 
tiene firm, - - 822 
@ Pillory and Tumbrel 

ught to be provided by the lord of the 
liderty, and not by the vill, unleſs by pre- 
ſcription, — - 698 


O 


Py powders Court 


May be to a market, as well as to a fair, 
and that court cannot meddle but with 
What happens in the market the ſame 
day, and an action for words is not pro- 
per for that court, but in matters of con- 
tracts, and batteries, and words there 
during the market, and by occaſion 

2 - ot 74 


Pleading. 


What the concluſion of a plea, pleaded 
ſince the darrein continuance, muſt be, 


mr tears 


rant, 1 53 

Where one may the general iſſue as 

to part, 14 ify as to - reſidue, 87 

Where a plea maſt fully auſwer the _ 
N 187. 2 


What ſhall be ſaid a good plea to a condi. 


A layman may be preſented thereungp ; for 


Where an extent is of land to a common 


recited, and if divers, how to be recited, 
187 


What ſhall be ſaid to be a good plea in abate. 


ment of the writ, and what in bar, 202 


tion, - 213. 253. 393 
Where many words contain one ſigui f̃cation, 
and the party anſwers all in ſubſtance, 
though not in the words, it is good, 2; 5 
In what action Not guilty is a good plea, 
| 257 
What ſhall be a good plea in an ation cf 
debt for rent payable at M. or ſixteen 
days after, - . 268 
Where the ſheriff in an eſcape may plead 
or alledge any matter of fault in the 
proceſs upon which it is grounded, 271 
Where to a condition a plea of perform. 
ance /ecundum formam & effettun con- 
ditionis anſwers all the condition, though 
to be performed at ſeveral days, 281 
Where the party comes in by limitation of 
an uſe, his plea, muſt be, that he entered 
only virtute ſtatuti, - 407 
Where it was pleaded, that lands were de- 
livered a day before the /iberate award- 
ed virtute brevis, the words that import 
the contradiction ſhall be adjudged void, 


6 
Where a falſe recita! of a ſtatute makes 2 
plea vitious, - - 490 
Pleading the ſpecial matter in bar muſt be 
anſwered, - - 812 


Prebend. 


non habent curam animarum, and de mer 
jure they do pertain to the biſhops, 79 
Plenarty, 

What ſhall be within the ſtatute of 7Anir- 

fer, 8 — 207 
Prerogative. 

Where the queen ſhall have the ſame = 
rogative in right of the duchy of Lan- 
caſter, as ſhe hath in right of her crown, 

| 240 

Where, when an entire thing comes to the 
queen, ſhe ſhall have all, although to the 
prejudice of another, - 265 


perſon, at a certain value, after 2 
to be extended by the king, and foun 
— king by prerogative _ 
anfwered of the lurpluſage, - #9 

FO Preſentmen 


»J 
= 


5 2 


A 


Preſentment to a church belongs to the 
king by his prerogative, if the incum- 
bent be created a bilhop, - 52 

The queen, by her prerogative, may licenſe 
a new biſhop to retain his parſonage ix 
commendam, notwithſtanding negative 
words in the ſtatute of 25 Hen. 8. becauſe 
not expreſsly named therein, 542. 601 

Prerogative for the king to preſent, by 


creating the incumbent a biſhop in Jre- 


land, but it mult be to the firſt avoidance, 
; 790 
Preſcription. 

Where a preſcription in a ſingle perſon is 
_—_ 4 71 
The plaintiff ſaith that the land was de- 
miſeable by copy in fee tail, or for life, 
tc. and let to him in fee, and ſo found, 


but never in tail; judgment for the plaintiff, 
for that is the ſubltance of this title, 


: 431 
The defendant intituleth himſelf thereby as 
tenant to dig, and carry away in B. for 
neceſſary uſe, that is, what himielf digs, 
not what is digged by a ſtranger, 435 
That every occupier, &c. had uſed to repair 
the fences between, Lc. is too general; 
for ſo is tenant at will, ſufferance, or a 
diſſciſor; for it ought to have been, that 
he, and all they, whoſe eſtate, c. but 
ſuch preſcription in diſcharge of tythes 
by occupiers is good, - 446 
For ſhops in London to be a market-overt, 
muſt be of the ſame trade, and not in a 
back-ſhop, = * | 45 
Of a fair may be alledged generally, an 
not in any perſon, — 485 
To have common to his houſe, and twenty 
acres, if he hath a leſſer parcel only, yet 
ood: otherwiſe, if ten acres were free - 
d, and the reſt copy hold: ſo if part 
were copyhold an hundred years ſince, 
and now is freehold, - 531 
To have common, the jury found the preſcrip- 
tion prout, c. paying yearly a penny 
to the plaintiff: the plea not , for 
the payment of the penny 1s parcel; 
otherwiſe, where one preſcription for the 
- commoner, another for the lord, 546. 


0 to have land, part of the manor 
of B. in lieu of all tythe - wood within the 


iſh, uote 3 87. 5990 
ap modus by the lord for himdlf = 


his tenants, and to have decimam garbam, 


A Bi K 


is good, but not decimas gartarum, for 
one is temporal, and the other ſpiritual, 
599. 763 

The word garba may extend to hay, 633 
To make the hay of the firſt months into 
cocks, and to ſet forth the tenth to be 
diſcharged for the latter months, good, 
660 


In avowry for the diſtreſs for rent, and not 
for the rent itſelf, not good, - 673 
For tythes, and ſeveral other things, where 
good, and where not, and where the 
preſcription 1s traverſable, 702, 703 


For copyholders of a biſhop, in xox dcciman- 


do, not good; otherwiſe for the farmers of 
the demeſnes, - - 704 
Preſcription for toll-through, if good, 7 10, 
11 

To have common for an hundred ſheep, 
the jury find for a hundred ſheep, and 
fix cows, good ; otherwiſe if for one 
hundred and twenty, or more of the ſame 
kind than he had alledged, 722, 723 
That the parſon holds an hun acres of 
land in ſatisfaction of tythes, and the 
proof is only for ſixty, it is good, for the 

6 


ſubſtance is proved, - 73 
Not obſerved in pleading of it, not good, 


6 
Preſcription for a water-courſe, ain by 
A. B. and C. if diverted in A. only, and 
| Not guilty pleaded, a wen. ac. from A. 
only is good; otherwiſe if iſſue upon the 
preſcription, - - 751 
For copyholders of a biſhop to be diſcharged 
of tythe, good, . 784, 785 
For paying tythes for dry cattle, where not 
good, - | - 786 
Preſcription cannot be for a court baron, for 
it is incident to a manor, and cannot be 
holden without ſuitors, but by writ be- 
fore the bailiff and them : but a pre- 
ſcription is good to hold plea above 40s. 
Oc. and to diftrain for an amercement 
in any part of the manor, is good by 
ſome, contra by others : but diſtreſs of 
an under-tenant is not within the preſcrip- 
tion : adjudged for the plaintiff in reple- 
vin, — — 792 
For common pro omnibus equis, Ic. extends 
to geldings, - - 728 
By a — for a way to carry his tythes 
to the parſonage-houſe, and faith he was 


ſeiſed in jure eccleſiæ, good, and he ſhall 
be ianaded to be reſident, 398 


Rrr4 Preſentment 


A 


Preſentment 
By one who hath the third turn, whoſe in- 


cumbent is deprived, and after reſtorcd, 


any preſentation in the interim is merely 
void, and no turn: otherwiſe if deprived 
for incontinency, 687 
Preſentment according to a man's turn, is 
to one part of the advowſon, but by par- 
ceners or joint-tenants to one part of the 
church, - 638 
A. hath the firſt fee, and B. the ſecond, 4. 
his turn is ſerved, B. his clerk is depri- 
ved, the biſhop without notice collates, 
A. grants in Re to the plaintiff, the 


church voids, the defendant in right of 


B. preſented; judgment for the defend- 
ant; for 4. might have removed the 
biſhop's clerk, for want of notice; and 
becauſe he did not, it is as a ſerving of 
his turn, and the defendant's title there- 


fore good, - 811 
Precedent, 
And the want thereof a good argument, 
| 521 
Privilege, 
For clerks to be ſued in their own court, 
Who ſhall have the benefit thereof, 751 
| Privity 
Continues, if the leſſee grants but part of the 
7 = | wy 633 
Proceſs, 


Returned by} one not ſheriff, helped by 
appearance, 582 


Prohibition. See Tythes. 


For what matter a prohibition lies, 71. 88 
Jo the court eccleſiaſtical, where it would 
make the party upon oath accuſe or diſ- 
cover himſelf, - | 201 
For tythes of corn, and the pariſhioner 
ſets forth a ſetting out of his tythes in ſa- 
tisfaction, and a refuſal of the parſon, it 

is good, 1 206 
Where, becauſe the ſpiritual court would 
not ſuffer the tenant of the land to plead 
to the right of incumbency, 228 
Where he that is parſon of another pariſh 
comes in pro interefſe ſus, a prombition 
* - - 25 I 

, . 


-- 
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What is a ſufficient cauſe to grant a projj.. 
bition, - 271 
Where a prohibition may iſſue upon a (vi 
for tythes of lands ia capite, and out of 
what court, 793 
Without a ſurmiſe that the court chriiag 
refuſeth the plea, no prohibition, T 
A ſurmiſe that taketh away juriſdiction, is 
traverſable, ibid. 
Except where a modus decimandi is in 
queſtion, - - ibid. 
If one be ſued in the ſpiritual court, and x 
plea pleaded which is triable at law, if 
they allow it, he may try it, and no pro- 
hibition after ſentence, 59% 
For ty thes, ſurmiſing the parſon came in by 
ſimony. it is more proper for the fi. 
ritual court, and hes not, 642 
To the delegates, for beating a clerk, where 
there was good cauſe, ana good, 95 
Prohibition Hes, if one witneſs for proof be 
re ſuſcd, - 666 
What manner of proof is requiſite thercol, 
| 730 


Proof. 


Where a matter reſts upon proof, how it 
mult be made, 236 


Proviſo. 

Where repugnant, and void, 197 
Where it m:kes a condition, and where not, 
242 

In a leaſe for years, if the rent be arrear for 
a vear, and demanded, and no diftreis 
there fer totum itmpus prædictum, then 

a re-entry, the condition is not broken, 
if a diſtreſs there at any time of the yet, 


although none the laſt day of the year, 
704 


Q. 


Quare Impedit. 


Upon a recovery therein, any incumbem 
that cometh in pendente placilo, ſhall be 
removed, —_ 44» 45 

Although the biſhop claimeth nothing but as 
ordinary, yet he ſhall join in the guat in- 
edit, - WM 

If that writ be within the ſtatute of 4 E. 3. 

| p 141. 207 

x General, 


F IS 1 1H 8 I 


General, without mentioning that the queen 
had the advowſon in right of the duchy 


of Lancaſter, - - 240, 241 
By four, a releaſe by one was a bar only 
againſt himſelf, - - 518 


The plaintiff may lay the preſentment in a 
grantee, and good, - - ibid. 
Whether two uturpations do put the queen 
out of poſſeſſion, - 6-4. 08 
The plaintiff makes title by deviſe and 
aſſent of the executor, and ſaith not wir- 
tute legationiz, yet good, - 678 
To preſent to the hoſpital, or pariſh- church 
ot B. good in the disjunctive, 791 
Amendable for want of the word 2d, 119 


Quid Juris Clamat. 


The defendant pleads tempore levationiss 
Oc. iciled in fee, and found tenant in 
tail after poſſibility of iſſue, g. good, 
and the inducement of the traverſe is no 
fortciture, - - 671 


uod Ei Deforceat 
Lieth not upon a recovery by nhil dicit, 
but only upon recovery upon default, 
before appearance, = = 263 


Quo Warrants, 
it is not ſufficient, in a guo warrants of li- 


berties, to derive an intereſt to a ſtranger 


in them from the queen, without making 

title to himſelf; for the writ is quo <var- 

ranto he himſelf uſeth them, 12 
In a uo warrants, there being a miſ-trial, it 
was prayed, that the p;/fea might be cer- 
uf bin being againſt the queen, it 
was denied; for if it ſhould, the defend- 
ant might exemplify the verdict, as duly 


tried, and it would be an evidence againſt . 


the queen, which ſhall not be ſuffered, 
* 304, 305 
Qazres. 


A firmedon was brought againſt three, one 
being an infant, and judgment given by 
default; if error, the court doubted, 8. 

If a bargain and ſale enrolled may 
avoided by dureſs of impriſonment, 88 

A fine is levied, and an indenture to lead 
the uſe thereof is afterwards executed, 
quere if good, = - 218 

If a copyholder can ſurrender his eſtate to 

the grantee of the freehold to the uſe of 

the grantee, or if the grantee can grant 


it over to another, gare, 252 
In an indictment where two counties are 
named, if good, quære, „ 
If a recovery in an aſumpſit be allowable 
againſt a debt upon a bond, ure, 454 
If the plaintiff may be noniuited, or a 
retraxit entered after a general verdict, 
gue res * * 465 
A man bargains his trees, and lets the land 
to the bargainee, they are rejoined, and 
waſte lieth. Sed quere, - 

A leaſe for 
arrear, diſtreſs taken, and not re- 
deemed within fax weeks, then a re-entry, 
if a redemption by rep/-wvin be within 
on intent of the condition, gaære, 805. 
8 b 

If an aſſignment of rent be a bar in 
dower out of the ſame lands, ure, 8 

If iflue in tail be bound by a ſeizure fir 
recuſancy, if death before ſatisſaction of 
twenty pound per menſem, guære, 846 

If a final judgment can iven in a na- 
tive habendo, if the plaintiff be nonſuit 
before declaration, guære, - 85 

A leaſe for twenty-one years, if he live 
* and continue in the leſſor's ſervice; 
the 


eſſer dies; if the leaſe be determined, 


 qQuere, - - 643 

If a releaſe before condition broken de- 

ſtroy a future uſe, guære, - 863 

If a releaſe to the bail diſcharge the prin- 
- 8 


cipal, gaœrr, 90 
Rent, to whom it belongs, - 279 


R. 


Receipt 
Of the wife for feint — Fe the baron 


without a new declaration, uſe party ; 
otherwiſe of him in reverſion, - $26 


Recital. 


There being a leaſe in ee, and a new 
leaſe taken from the king, where the firſt 
mult be recited, - 519 

Recognizance. 

Of what perſons a recognizance may be 

taken, 2 ” » 187 


Who 


22 
ears rendering rent, nd — 


—_ 


| 
| 
17 
Ti 
|: 
4 

| 
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Who may take recognizance; who by 
common law, and who by cuſtom, 187 
If a recognizance be not ſealed with two 
ſeals, it is void as a recognizance, but 
debt lies on it, as an obligation, 494 
Recognizance may be aſſigned to the terre- 
tenant to diſcharge his land, but not to a 
ſtranger, — 42 
To the chamberlain of London, by the cuſ- 
tom for orphanage- money, is ſuable in 
common pleas, - - 682 


Record. 


Where a bargain and ſale ſhall be ſaid a 
matter of record, or only a thing re- 
corded, | _ | 9 88 

The whole needs not to be recited in /cire 
facias, — — 817 

Recital of part is ſufficient, where it is but 
conveyance to the action, - 877 


Recovery. 


Where a recovery of damages in an a/- 
ſumpfit ſhall be a good bar in debt upon 
an obligation for the ſame matter, 240 
By tenant in tail for a fine levied, and a 
 renderin fee, is no bar to him in remain- 
der in fee; for by the render a new eſtate 


is gotten, and the recompence ſhall go to 


the new eſtate, — . 828 


Recuſancy. 


A termor was outlawed upon the ſtatute of 
recuſancy, whereby his term was forfeit- 
ed, and ſold by the lord treaſurer and 
barons, and then the outlawry was re- 
verſed : adjudged the termor ſhould have 
his term again; otherwiſe if a ſheriff 
ſells a term upon an execution, there the 
party ſhall be reſtored only to the money, 

278 

The king ſhall have the two parts forfeited 
as a nomine pane, and they ſhall not go in 
ſatisfaction of twenty pounds by the 
month, - - 845 

Recuſant tenant in tail, two parts are 


ſeized, and he dies before ſatis faction of 


twenty pounds per menſem, if good againſt 
the iſſue, guære, - - ibid. 


Refuſal of a Clerk, 
If the biſhop once refuſe a clerk for in- 
ſufficiency, he cannot accept hum after- 
wards, - - * 27 


Where the biſhop may refuſe a clerk for 
want of his letters miſſive, and order, 


241 
Rclation. 


Where the words ut præfertur ſhall have 
relation, as to make all matter to relate 
to that mentioned before, 5 247 

Where a relation ſhall be to the thing and 
clauſe precedent, — 266 


Releaſe. 


Where a releaſe of errors, or of other 
— by the common vouchee ſhall 
ar, Is 2, 
The lord grants the freehold of a copyhala 
to J. S. a copyholder in poſſeſſion releaſes 
to the grantee all his right, the copy- 
hold is not extinct, - 21 
By an executor of an accompt, it is not 
aſſets, becauſe not certain what he ſhall 
recover; otherwiſe if certain, 43 
What ſort of releaſe to tenant at will may 
increaſe his eſtate, - --- 
A releaſe between parties awarded by arbi- 
trators, — - 
Where a releaſe by one ſhall not bar an- 
other, who hath joint intereſt in a pre- 
. ſentation, - - 518 
Of all his right by conuſee to a terre-tenant 
before execution ſued is void ; for the per- 
ſon only is the debtor, and the land in re- 
ſpect of the perſon, . 
Of actions and demands to a bail, is no 
diſcharge of the recognizance before judg- 
ment and default, - - 580 
Releaſe of common in part, extinguiſheth 
the whole, - - 9⁰ 
Releaſe of a prochein avoidance a if 
full; not if void, - - boo 
Releaſe by one, where ſix bring error, no 
bar, - | 649 
By an infant executor without conſider- 
ation, void, EG» 661 
Excepting one bond, all ſuits and actions 
| — it are excepted, and the releaſe 
being pleaded generally, and a deed pro- 
duced with an exception, the plaintiff 
may plead no eft factum, - 780 
Found by a jury upon ſight of a copy a 
to defend a roſlefion good, 03 
To the bail, if it diſcharge the 9 


1A re, 4 - 
Of all cone, not good before the day of 
payment, 6:3 "x 15 


A 


y the baron of a legacy to the feme after 
* divorce cau/d adulterii, good to extin- 


guiſh ds - - - 
Relief. 


Debt lies for it againſt the heir's executor, 
for the heir could not wage his law, 883 
Acceptance of rent, no bar thereof, 885 


gos 


Remainder, 
What ſhall be ſaid a remainder certain, 


what not, - - 269 
Contingent deſtroyed by feoffment and 
warranty, . - 453 
Tenant for life, remainder in fee, have 
but one eſtate, and the execution of one 
eltate is an execution of the other, 504 
Tenant in capite aliens for life, the re- 
mainder in "y but one fine is due, ibid. 
Remainder to the uſe of ſuch iſſue as he ſhall 
beget on M. and reputed his iſſue, though 
— begotten, is void to his baſtard, 


But a remainder to a reputed ſon in 22 
good, - ibid. 
Remainder contingent is deſtroyed by feoff- 
ment and fine, - - - 630 
Remainder deveſted out of the kin ad 
out office or mon/trans de droit, by per- 
forming a condition, 641 


Rent. 


Where it is reſerved to the queen, payable 
at the receipt of the exchequer at Weff- 
minſter, and the queen grants the rever- 
ſion, the rent * to be tendered = 

e land, - - 

Every rent reſerved to the queen, * to 

be paid at the receipt of the exchequer, 


or to the receiver of the county, though 


no place be mentioned, - ibid, 
Rent payable out of the land ought to be 
demanded, © = * 


Rent may be reſerved upon a bargain — 
ſale enrolled, - - 595 
Rent reſerved upon a leaſe of freehold and 
copy hold, iſſueth out of both, and gran- 
tee of the reverſion (though they veſt at 
ſeveral times) may bring debt, and de- 
clare upon al Ithe matter, 06, 622 
Rent arrear at the four uſual feaſts, wiz. the 
Annunciation, - c. and declares pro uno 
anno integro, ſcil. a feſto An. 40. uſque 
Jefum An. 41. à retro, not good, for à ex- 


S--A 5b 


cluded the firſt feaſt, and »/que the laſt, 


02 

Granted to two during the life of FJ. s/ to 
bis uſe, they die, the rent is veſted in 
J. S. by 27. Hen. 8. of Uſs, - 721 
Rent, granted to baron and feme for their 
lives, is arrear ; baron dies, arrear again; 
feme dies inteſtate, adminiſtrator brings 
debt for both, and good: for all ſur- 
vived to the feme, - - 791 
Upon a leaſe for years, payable annually 
during the term to the leſſor or his ſuc- 
ceſſors, expounded in the copulative, 832 


Reparation 


Of the church, occupier of land in the 
ariſh muſt contribute thereto, although 

= livein another ; bur if he lets the land, 

his farmor ſhall pay, and the quantity of 
the land is inquirable in the court chriſ- 
tian, 5 « 659. 843 


Reputation. See Manor. 
Repleader. 


A man avows for rent, and makes title as 
heir of R. widelicet, ſon of the daughter 
of R. for rent arrear after the death of 
A. ; and becauſe he made title as heir of 
R. and avows for rent after the death of 
A. which cannot be, they were awarded 
to replead, - - 24 

A good difference, where a repleader ought 
to be awarded, 3 540 

Repleader after a verdict, Nora, 883 

Repleader awarded upon an iſſue ill- joined, 


886 
Replevin. 
The defendant pleaded, that the property 


tempore captionis was in another, and 


good, wb, - 473 
Replevin after iſſue, one of the defendants 
died, the writ is good againſt the other, 
74. 575 

And counts of the taking apud b. pas — 
alledging any certain place, not good, 
896 


Replication, 
De injurida ſud proprid, where good, and 
where not ; an excellent difference taken 
therein, - 
Replication, though ill, yet 
e plaintiff, - - 


: 0 

be os 

Replicati Ae n 
eplicauon to an es 1 » 82 
? red 


A 

Which maintains a lawful ſeiſin in fee in the 
leſſor, and traverſeth that which deſtroys 
It, 15 good, - = 8 1 
Divers exceptions taken to it, but diſ- 
allowed, - - 889, 890 
Replication helped by the rejoinder, 918 
Where the dying ſeiſed, and not the de- 
ſcent, is traverſable, 2, 30 


Requeſt 


Io aun) the plaintiff declares, that he 
had expended for the defendant 241, 
which ſhe promiſed to repay, the plaintiff 
muſt alledge the day and place of the re. 


que, . 7 
The condition of a bond was 


to aſſure cer- 


tam land, and upon refuſal thereof, and 
requeſt made to have 100l. the obligor 


may requeſt at any time "WIS 7 
Where requeſt muſt be proved, and the ſub- 
ſtance to a matter, - 201 
Where a requeſt is requiſite, where not, 
| 22 
Where two things are laid, and a ae 
to the firſt, with a day and place, and 
only /imiliter regu/fitus to the ſecond, 
without any day and place, ſhall be 
5. - 155 240 
Requeſt not neceſſary, where a duty — 2 
tainant, — - 


Reſcuus, | 
Returned by the ſheriff upon an arreft upon 


a mean proceſz, not good in an action for 


the eſcape, yet a judgment cited there 


14. 7a#6bi to the contrary, 868 
Rejcous returned by the ſheriff is traver- 


ſable, - 781 
Reſcrvation 
Of lefs rent by a college, void by 18. _ 
SEW >” 


Reſtitution. See Recuſancy. 


548. 721 


T AB l. k. 


aſſirmed, the common pleas may award 
reſtitution, 2 88 372 
Reſtitution of poſſeſſion awarded upon an 
afidavit in a wi laica removendd u pon 


uch ſuggeſtion, - 23 
| Retraxit, | 
If it may be entered after a general verdi, 


1 15 
Or ml Hu Aua oe defendant ate 
judgment againſt both, m_ both, 
and the judgment void againſt both, 562 


Return of the Sheriff, Se Traverſe, 


Proceſs being ſummons upon the goods, 
what fort of return by the fheriff mul 


be made, . . 60 
Where an execution once executed, though 
the writ not returned by the ſheriff, ſhall 
be good and pleadable by the party, 
againſt any ſcire faciat upon it after, 237 
A return by a ſheriff or others after they 
are out of their office is void, - 312 
Returns of a wenire fac. in a mediecate 
linguæ, not appearing who were alien, 
— who denixent, aided as a miſ. return 
by 18. Elix. - - 841 
By the ſheriff re/cous returned upon an arreſt 
upon a mean proceſs, not good in an 
action for the eſcape; yet a judgment 
cited there 14. Facobi to the _— 
Return by the ſheriff upon a /cire facias to 
terre-tenants not traverſable ; but the 


Where” though a term be fold that is 


forfæited upon an outlawry, the party 
ſhail, upon the reverſal of the outlawry, 
be reitored to his term, or only to the 
money, . - 228 
In a withernam, upon ſatisfaction made, the 
party ſhall have a writ of reſtitution. for 
his cattle, | - - 162 
Ja an attaint in the common pleas, upon a 
verdict in the king's bench, an execution 


upon that verdict, if the verdict be du- 


plaintiff may take execution, 872 
Revocation. 
Authority cannot ſurvive, but an intereſt 
may, = ns 856 
—— 
8. 
Sale, 


In pleading a ſale in market-overt, no nerd 
to alledge toll, - - 485 
Scire Facias. 
What matter one may plead on a ſcire gp” 
2 


Where an execution on a judgment, there 


being a writ of error ON =—= 


A TABLE. 


judgment affirmed, ſhall be taken out 
without a ſcire facias, though a year 
after judgment given, 416 
After a fine or recovery reverſed between 
the parties to the record, the party that 
reverſed cannot enter till a /cire facias 
be ſued againſt the terre-tenant, or two 
nibili returned, - 472 
A ſcire facias, in the queen's name, againſt 


J. for a debt that came unto her by the 
nde of J. l. K maintanable, 325 
Upon a ſtatute, againſt whom it muſt be 
brought, aud what is a good bar gov 


A ſeire facias againſt the mainpernors of 


J. they pleaded he was dead the day of the 
judgment given ; and good, becauſe — 
cannot have a writ of error to reverie 
the judgment, | - 199 
Againſt executors, to have execution de ons 
propriis, when to be awarded, 530 
Scire facias againſt an adminiſtratrix to 
have execution, ſhe pleads nulla bona = 
furrunt inteftati tempore mortis ſue, Dc. 
nec habuit die impetrationis brevis, nec 
—_ ſpeſtea : no good plea; for, one 
judgment cannot be anſwered without ano- 
ther, and perhaps ſhe hath paid debts 


upon ſpecialties or ſtatutes, 575 


Scire facias, upon a judgment againſt the 
ny ſued againſt the heir and terre- 
tenants, without ſuing one againſt heir 


firſt, is good, - 896 
Seal. 
Where two men may ſeal with one = 
7 24 
Seizure, 
May be of an heriot-ſervice, 32 
Sheriff, 


Upon a capias directs his warrant to a bai- 
liff of a liberty, who arreſted the party, 
and the ſheriff returns 20 eff inventus, 

action upon the caſe lies againſt the ſhe- 

riff, — - 730 

Aſter arreſt, and bail taken, he pleads 
languidus, &c. finable by the court, but 
the party hath no remedy, - B85z 

If an action lies againſt him for not return- 
ing a capias utlagat. or an amercement 

y for the contempt ; adjourned, | 87, 


Simony. See Pardon, 


The parſon being ſick, the father (the ſon 
being reetin contraſted with the pa- 


tron for the next avoidance for 10df. 
this not ſimony; for the father is bound 
to provide for the ſon ; but if the father 
himſelf had contracted for a bepefice, to 
the intent another ſhould preſent him, 
that is ſimony, - 686 
Simony, what it is, Contract fimoniacal, 
although the grant be utterly void, yet 
if a preſentment thereupon, it is ſimony; 


and when the ſpiritual court hath ſen- 


zenced it, this court wil give credit 
thereunto, . 188, 789 
Ftatute, 


Where a thing, though void as a fatute, 
yet ſhall be taken good as an obligation, 
519 

Statute-merchant muſt be ſealed with two 
pieces, otherwiſe not good, 472 


Statute ſtaple, - 4 

Statute 8 a thing, and no *. — 
limited, the o 
a contempt againſt that ſtatute, 65 5 

Statutes penal, and ſuits _— them, mult 
be by original or information, and 
not by plaint; as upon 53. Eliz, for 
trade, - - 544 

Statutes. Hen. 3. 

Magna Charta, cap. 1. A man may pre- 
ſcribe to hold a leet oftener, and at other 
times than are mentioned in that ſtatute, 
becauſe it is in the affirmative, 125 

Of Mar bridge, cap. 15. of diſtreſs in the 
_—_ highway, is intended for rents 
or ſervices, and not for toll, or ſuch 
things whereof no diſtreſs can be but in 
the king's highway, - 710 

Weſt. 2. cap. 5. 13. Edw. 1. 

The queen ſhall not recover damages in a 
quare impedit by that ſtatute, 162 

A plenarty within that ſtatute muſt be ex 
preſentations, ex non collatione, 207, 208 

"Weſt. 2. cap. 12. 

Damages increaſed againſt abettors by that 
ſtatute, - - 223 
De Mercatoribus, 13. Ede. 1. 

If a ſtatute hath but one ſeal, it is void by 
that act, and alſo as an obligation, 319 
Of Winton, 13. Edw. 1. and 

| 27. Eliz. x 

Upon thoſe ftatutes, the ſervant, if he be 

robbed, muſt be (worn, and not the maſ- 


ter, 8 * * 


ender may be indi for 


A 


If 2 robbery be committed in the morning 
before day, or in the evening after day, 
when men uſe to travel, the hundred is 
liable; otherwiſe, if at midnight or after, 
270 

If an houſe be robbed in the day, the hun- 
dred not liable, becauſe not done to the 


perſon, - - 753 
Articuli Cleri ; g. Edw. 2. cap. 1. ibid. 


12. Edw. 2. Stat. Elor. cap. 5. 
That ſtatuce extends not to coroners, 703, 
_ 4 
The original writ ought to have the ſheriff's 

name to the return, but the defendant 

ſhall take no advantage after appearance 

of ſuch miſpriſion, - 310. 767 


E. 3. 36. E. 3. cap. 15. 
A declaration in Englii/, in an inferior 
court, is void by that act, - 8 
Upon 2. E. 3. cap. 2. The ſheriff needs 
not be in perſon to remove a force, 294 
Of 50. E. 3. cap. 4. is intended where 
the conſultation is granted upon exami- 
nation of the matter, and not for inſuffi- 


ciency of the proceedings, 736 
Rich. 2. 
9. Rich. 2. cap. 3. of error, by the rever- 
* 5 2 509 
Hen. 6. 


8. Hen. 6. Indiftment thereupon quaſhed 


for want of ad tunc exiſtent. Sc. 754 
It may be of a cloſe, - 458 
Void for want of manu forti 171 
Ind:&ment thereupon q for miſ-recital, 

o 


Aids faults per vitium ſcriptorit, or by the 
clerk's negligence; and extends to re- 
cords of other courts not removed by 
error, as that was in [pfawich, 435 

After a certiorari reſtitution awarded; a 


difference between acts judicial and mini- 


ſterial; theſe are void, the other erro- 


neous only, - 915, 916 
23. Hen. 6. The marſhal of the king's 
bench within that act, - 66 
The mayor of a corporation is within that 
act, * * 76 
Whether an aſump/it is as well included as 
a bond, - - 199 


If the defendant die after execution award- 
ed, and before it be ſerved, it may be 
ſerved upon his goods in the hands of the 
EXCCcutor, © 0 — 


"TA BTL E 


The ſtatute well explained, - 624 
It extends not to bonds of appearance upon 
anattachment outof the court of requeſts, 
646, 6 
A bond for appearance taken —_ t 
county (although by dureſs) not within 
that act, becauſe not within the ſheriff's 
cuſtody, - — 46 
An excellent and learned explanation of it. 


808. 852 
Ed. 4. 


8. Ed. 4. cap. 2. of liveries, an inſorma- 
tion lies thereupon in the exchequer, 326 


| Rich. 3. 

Debt upon 1. K. 3. cap. 3. for taking his 
N before conviction or — f 
contra formam ftatuti, and demands the 
double value, it heth, - 749 


| 353 
3. Hen. * cap. 10. Damages given there- 
by, although none recoverable in the 
firſt action, 1 — a formedon, 617 
11. Hen. 7. cap. 20. Baron and feme copy- 
holders in fee, the baron purchaſeth the 
freehold to them in tail ; the baron dies, 
having iſſue, the feme ſuffers a common 
recovery ; the heir may eater by that 
ſtatute, - — 24 
A jointureſs takes a ſecond huſband, and 
they convey to C. and his heirs, haben- 
dum to him and his heirs, to the uſe of 
him and his heirs, for the life of his wife 
only; adjudged a forfeiture within that 
act, - - 131 
A woman being a jointureſs makes a leaſe 
for life, it is a diſcontinuance and forſei- 
ture within this ſtatute, although without 


warr anty, - - — 5 I 3 
This ſtatute largely expounded, 524 
Hen. 8. 


7. Hen. 8. and 21. H. 8. In an avowry fot 
eſtray, if the defendant hath returned 
he ſhall have coſts and damages by thoſe 
ſtatutes, as well as for amercements in 
leets, and for heriots, although not men- 
tioned in thoſe acts, 2357. 329 

21. Hen,8.cap. 5. Adminiſtration commi 
may be revoked, notwithſtanding that 
ſtatute, * - 163 

21. Hen. 8. cap. 6. of mortuaries, a probi- 
bition granted thereupon, - 15 

21. Hen 6. cap. 13. Twoparſons of a church, 
each having the entire cure, and both of 
8 IL per annum value, one dies, * 


A T A B-L HE 


other is preſented, this is a plurality 
within that act, 351. 353 

The queen may retain a chaplain to have 
a plurality by parol within that act, 424 

That ſtatute is a general law, 601 

Eight pounds per annum ſhall be according 
to the true value within that act, 853 

4 counteſs retains two chaplains, and after 
that a third, who obtains a diſpenſation 
before the firſt two were advanced: the 
diſpenſation is not good within that ſta- 
tute ; adjudged upon error brought, and 
the former judgment affirmed, 723. 839 

What is a dignity within that act, to war- 
rant a non-reſidence, - 663 

23. Hen. 8. cap. 15. Debt lies in the king's 
bench for 16s. coſts, recovered in an 
inferior court upon a non-ſuit by this 
ſtatute, - - 

The defendant ſhall have coſts upon that 
at, upon a ſpecial verdict, as well as 
upon a general verdict, - 465 

An executor defendant ſhall have coſts 
but, if plaintiff, ſhall pay none by this 
ſtatute, - - 503 

2;. Hen. 8. cap. 19. of appeals, well ex- 

ned, - - 71 

By that ſtatute the queen . — 

a commendam without archbi OP, 
| I 

27. Hen. 8. cap. 10. That ſtatute transfers 
a rent-charge to ceſuy que u/e, 721 

27. Hen. 8B. cap. 24. of reſumptions, how 
far it extends; it includes the ſucceſſor, 
although not named, - 513 

32. Hen. S. cap.7. of tithes, well explained, 
where an action may be brought for 
detaining them, - 607 

32. Hen. 8. cap. g. What act is maintenance 
by that ſtatute, - 735 

32. Hen. 8. cap. 28. and 1. E/iz. muſt — 
underſtood of lands uſually demiſed, and 
the ancient rent reſerved; an explanation 
of them, * — — 875 

32. Hen. 8. cap. 30. and 18. Eliz. cap. 14. 
What is helped after verdict by thoſe ſta. 
tutes, - 204. 227. 703, 704 

Where thoſe ſtatutes extend to help a mat- 
tex that is brought within the compaſs of 
another ſtatute, and, in truth, 1s not, 


257 
What ſort of venire is aided by the ſtatute 
of Teofails, - ibid. 


What ſhall be ſaid an inſufficient iſſue, to be 
helped by thoſe ſtatutes,  - 259 

Where, if the wenire and fpanel bein 
wanting, but the diftringas jurat. 


el annexed to it remaining, ſhall be 
elped by thoſe ſtatutes, 259 
Where a verdi& taken after the party is 
nonſuit, is ſuch a verdi& as to help 


a matter within thoſe ſtatutes, 12 
Where an inqueſt of damages is ſufficient 
within thoſe ſtatutes, - ibid. 


Where a venire facias not returnable, or 
returnable upon a wrong day, ſhall be 
aided by thoſe ſtatutes, 2 

See much more matter upon this ſubject in 
Ven. Fac. and Vine. a 


32. Hen, 8. cap. 34. Leſſee for years cove- 


nants to repair the houſe during the term, 
and after aſſigns over his eſtate, covenant 
lies againſt the aſſignee, although not 
named within this ſtatute; otherwiſe, if 
it were to build a new houſe, 457 

32. Hen, 8. cap. 34. extends not to cove- 
nants upon eſtates in fee, or in tail, bat 
only for life, or years. 457 

32. Hen. 8. cap. 37. A. ſeiſed of land in 
fee, grants a rent-charge for life, and 
after infeoffeth B. who made a leaſe to 
C. for twenty-one years; which expiring, 
B. leaſeth for three years to another, upon 
whom the diſtreſs was taken : the queſtion 
was, If, for the rent incurred during 
the term, he may diſtrain after the ex- 
piration upon him in the reverſion :. two 
againſt two, and ſo it was adjourned, 

32, 333- 

32. Heu. 8. cap. 38. A prokiblion 5 = — 4 
granted within that act, except it be within 
the Levitical degrees, as in that caſe it 
was not; for he married his wife's ſiſter's 
daughter, although degrees more remote 


are 2 * — 228 
33. Hen. 8. cap. 6. A is a hand- 
within that ſtatute, - - _- 


33. Hen. 8. cap. 16. for buying worſted 
yarn in N. not being a weaver, made 
perpetual by 1. Edw. 6. cap. 6. an in- 
formation thereupon contra formam ftatuti, 
and good, becauſe no new addition or 
alteration ; otherwiſe, if one a& depends 
upon the other; but it was quaſhed, be- 


cauſe not ſhewn to be ſpun upon the rock, 


o 

34. Hen. 8. cap. 5. If granteeof arentto lan 
and his heirs for the life of J. S. may 
deviſe it by that act: two againſt two, 
and adjourned ; but for the arrears du- 
ring the life of J. S. diſtreſs may be by 


32. Hen. 8. cap. 37. - 80g 
34. Hen. 8. cap. 20. If a fine bars the iſſue, 
Rueres 4 595 


34. Hex. 


4. Hen. $. cab. 21. of confirmations, well 
34+ Heu. 8. cap 


e z - 
35- Hen. 8. cap. 17. An information Wee 
upon for not fencing coppices, upon ſeveral 
- exceptions taken, and cver-ruled, 117 
37. Hen. 8. cap. 12. A houſe in London, 
part of the poſſeſũons of a priory that 


was diſcharged, yet, by that act, ſhall- 
276 


pay tithes, - ; 
37. Hen. S. cap. 7. A bachelor of law may 
be a commiſſary to grant adminiſtration 
by chat act, - 314, 315 
37. Hen. 8. cap. 21. That ſtatute extends 
only to union of churches that are under 
the annual value of eight pounds; and 
both the churches there being above that 
value, it was an union by the common- 
law. - - 5oo, 501 
38. Hen 8. or, rather, 28. Hen . cap. 3. 
Error lies in the king's bench, for an er- 
roneous judgment given in Denb. in an 
gectiene firmæ, - 104 


Ede. 6. 


1. Edw. 6. cap. 14. Leſſee for eighty years 
takes a ſecond leaſe for ninety years, to 
begin after the firt, and deviſes all his 
leaſes to J. S. paying yearly five pounds to 
an abbot, &c. and five pounds to a prieſt, 
to ſing, &c. and that his ſon ſhould have 

the letting of the lands, all continued 
until 1. Zdw, 6. the firſt leaſe ended 
34- Elix. the ſecond leaſe is not within 
1. Edu. 6. becauſe not then begun, and 
nothing is given to the king but the two 
| five pounds, RO 799 

The queen ſhall have no more by that ſta- 

tute but what is appointed for mainte- 
' nance of the it. - 449 

2 Edw. 6. cap. 13. If land be overflowed 
with water, and after gained by induſtry, 
tithes ſhall be paid thereof, and ſo if full 
of thorns and buſhes, and grabbed up, 
and made meadow, or arable : but other- 
wiſe, if merely barren, and improved by 
foldage, or other induſtrious means, 47 

Debt hes at the common-law for the treble 
value within that act, 608 

Net guilty, a good iſſue therein upon debt, 
bur it lies only for the party grieved, and 
not for the king, — 621 

Debt thereupon for the treble value, x7 
guilty, a good plea, and iſſue for it is a 
mal- feaſance, and no nonfeaſance, 766 

. F dw. 6. cap. 4. Striking in St. Paul's 
Charch-yard is within that act, 224 


For drawing his da in the church 
B. againk 5 A bg ſaith not to 8 

intent to ſtrike him, not good, nor fing. 
ble at the common law, - 2:1 

5. Edw. 6. cap. 16. Touching the office of 
cuſtomer of Londen, with a bond to per. 
form covenants, although ſome be good, 
and others unlawful, yet the bond is 
abſolutely void by that act, 519 


| Philip and Mary. 

1. Eu. 2. 225 and a cap. 12. 
Three diſtrained ſheep, and impounded 
them in pounds in three ſeveral hundreds, 
there ſhall be but one five pounds again 
them all, and but one forty ſhillings tre- 
bled; for it is but one offence in all, 

$c 

For diſtreſs in S. and driven into K. = 
Fac. muſt be from both counties, 646 


Queen Elizabeth. 

1. Eliz. cap. 4. A grant of procheix avoid- 
ance by a biſhop is void by that act 
againſt the ſucceſſor, - 207 

An archdeacon having a parſonage appro- 

riate, lets parcel for fifty years, the 
iſhop, patron, and the dean and chapter, 
confirm it, not within the ſtatute, for 
no parcel of the poſſeſſion of the bi- 
ſhopric, and an aſſent only : otherwiſe if 
difleiſed, and confirms to the diſſeiſor, 430 

A grant of an advowſon by a biſhop fr 
twenty-one years, and confirmed by the 
dean and chapter, is void againſt the 
queen and ſucceſſor by that act, but good 
againſt the grantor hamſelf, 690, 691 

1. E/iz. cap. 12. and 19. touching pay- 

ment of cuſtoms, well explained, 534 

5. Eliz. cap. g. In an indiftment upon that 
ſtatute, it muſt be directly alledged that 
he was ſworn, - - 105 

Upon that ſtatute he ought to ſhew in what 
matter he ſwore falſely, and in what 
aftioh, and it muſt be in the ſame coun- 
ty where the oath was, - 137 

An indictment quaſhed, and that it wa 

 fala & corruptive depoſuere, but not vo- 
luntari?, although the indictment conclu- 
ded ſo, - 147 


An indictment quaſhed becauſe not ex- 
amined as a witneſs between parties, nor 
in per petuam rei memoriam, 14 

If colts may be given to the defendant 
upon the ſtatute 21. Hen. 8. Quære, 177 

If the perjury be 7 in "ou — 
concerning the cauſe in queſtion, it 1s 


7 
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puniſhable, and a man ſhall not be pu- 
niſhed as a perjurer by an innuendo, 428 
A bill of debt lies for the party grieved, 
upon that ſtatute, by the act of 18. Elix. 
cap. 5» and he is not inforced to ſue by 
information or original, 434 
If a proceſs be ſerved upon a feme-covert 
a5 a witneſs, and charges tendered, if 
he appear not, an action lies againſt her 
huſband, and her, for ſhe is within the 
ſtatute, and the tender muſt be made to 


130, 131 


her, - - 

Perjury in a leet, 'not puniſhable thereby ; 
but good cauſe of an action of ſcandal 
for words, - - 709 

Iditment thereupon for a falſe depoſition 
in chancery, not good, if not touching 
the cauſe, - - 4328 

A bill of debt lies thereupon for the party 
grieved, but for an informer by infor- 
mation or original, - 434 

. Eliz. cap. 14. Indictment thereupon 
cannot be at the ſeſſions of the peace, 
but it muſt be before the juſtices of oyer 
and terminer, and juſtices of aſſiſe, 87 

6. Eliz. cap. 23. That ſtatute is to be in- 
tended not only of excommunication for 
criminal cauſes, but for legacies, probate 
of wills, tithes, or other cauſe there, 144 

This ftatute and 2. Edw. 6. cap. 13. very 
well commented upon, 741, 742 

8. Elz. cap. 2. An adminiſtrator plaintiff 
ſhall not pay coſts within that ſtatute, if 
nonſuited, - 61 

What arreſt ſhall be ſaid within this ſtatute 
for arreſting one in the name of _— 

8 2 

I;. Eliz, cap. 1 Fraudulent deeds of 4 
void againſt creditors, and the donors 
died in law poſſeſſed of them, and always 
alſets, - 4 810 

1j. Eliz. cap. 8. That ſtatute doth not 
make a good contract void, but only ſuch 
as are ulurious; and if one contracts to 
have twenty pounds for an hundred pounds, 

takes nothing, he is not puniſhable ; 
otherwiſe, if he take but a ſhilling, there 
he ſhall render for the whole contraR, 20 

One gave five hundred fixty and fix pounds 

for an annuity of one hundred and twent 
annum; this is no uſury, al- 
though it be ſecured alſo by land of an 
hundred pounds per annum : ſee other dif- 
ferences there, where a communication 
corrupt, and where not, - 27 
an information upon that ſtatute, tam pro 
demi no rege, quam pro ſeipſo, although 
the attorney-general enters a non vu pro- 
eng, ELIZ, PART II. 
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ſequi, that is no bar to the informer z 
and ſo, if the informer be nonſuited, 
that is no bar to the king. See more iz 
Uſury, - - 138 
13. Eliz, cap. 8. If a miniſter read the 
articles according to that ſtatute in this 
manner, wiz, I give my conſent unto 
them ſo far forth as they agree with the 
word of God, that is not good; tor it 
ought to be abſolute, - 25 
For not reading the articles the benefice is 
void to all intfhts, notwithſtanding an 
appeal depending, - 650 
13. Eliz. cap. 20. By that ſtatute the par- 
ſon ought to be abſent eighty days, et 
ultra, - - - 80 
By that ſtatute he muſt abſent himſelf for 
a month voluntary ; for if by reſtraint, 


it is out of the ſtatute, - 100 
That ſtatute and 18. Elix. are general laws, 
816 


If a grant of the avoidance by a dean and 
chapter bind the ſucceflor by that act, 


449 
18. Eliæ. cap. 2. for confirmation of pa- 
tents, revives not a void grant prece- 


dent, . - - 808 
18. Eliz., cap. 14. aids where no writ, but 
not if a bad one, RIES, 722 


18. Eliz. cap. 4. aideth no purchaſer but. 
ſuch as come in for valuable conſideration, 
and not upon marriage or the like, 445 

27. Fliz. cap. 9. Iwo hundredors only ne- 
ceſſary, 3 850 

27. Flix. cap. 8. An adminiſtrator may 
maintain a writ of error upon that ſtatute, 
upon a judgment given in ſcandalis mag 
natum, although not therein named, and 
although execution were ſued by elegit, 
becauſe privy to the record, and the tor- 
mer execution may after be avoided, 294 

27. Eliz. cap. e Gor ſtatute if the 
ſervant be robbed, he only ought to be 
ſworn, and not the maſter, 142 

28. and 29. Elix. cap. 4. Cities and cor- 
porations may, by the prowi/e in that act, 
take above twelve in the pound, for ſer- 
ving executions upon judgments out cf 
other courts as well as trom their own 
Courts, ® - 26 

What fees are due unto the ſheriff, an 
what remedy he hath for them, 335. 654 

31. Elis. 9 3. If the defendant bo not 
ſummoned at the church door, although 
the ſheriff returns him ſummoned, where- 
by he loſes by default, whether he can 
aver againſt the return, or be put to his 
action upon the caſe, - 371 

In 


— 


rl. 


In a writ of dower of lands in one county, 
the ſummons may be made at the parith- 
church-porch in another county, 472 

31. Eliz 2 0 6. See Simony. Simony pro- 
perly triable in the ſpiritual court, 942 


Sunday. 


That a fair was holden every twenty-ninth 
of Auguſt without excepting thai it be 


Sunday, may be good, for the ſale then 


is not void, = 


Steward 


Of the king's manor appointed by the au- 
ditor, or ſurveyor, is not good, for they 
have no ſuch authority, - 6 

Steward in a reputed authority, may 20 

things of neceſſity, as admittances or 
preſentments of nuiſances, but not acts 
voluntary, as grants, or if ne diminiſh 


485 


\ 


the ancient renis, - 699 
| Surpluſage. 
Where ſurpluſage ſhall not abate a writ of 
' Tight, * „„ 
Surrender. 


A ſteward having authority ad exequendum per 
fervel fufficienter deputatum ſuum, makes A. 
his deputy to take a ſurrender abſolute, 
& ulterius ad faciendum & exequendum 
cuantum in ſe eft, and he takes it upon 


condition, it is good by the laſt words, 


| | 48 
What ſhall be ſaid to be a K 
| 8 
Where words and agreement between ſtran- 
gers cannot amount to a ſurrender or leaſe, 
excellent matter, 173. 302 
What fort of words are ſufficient to ex- 
" tihguiſh and drown an eſtate of freehold, 


Whether the joining of tenant for life ex 
the reverũoner in a fine, be a ſurrender 
of the eſtate for life, and how it operates, 

: 1 : 284, 28; 
To the lord himſelf, or out of court, not 


I — authoriſe a ſtranger to 3 
my leaſe for years, to make it a good ſur- 
render, 7 - 488 
If lefſee for years ſay he is content the 
leſſor ſhall e his land again, it is a 
good ſurrender ; ure, for life, ibid. 
Like for twenty years accepts a leaſe in 
Futuro, it is a preſent ſurrender of the 


former leaſe, and the leſſor may enter | 
prefently, = — $22. bog 
Surrender of copyhold before admittance, 
good by the heir, - box | 
Tenant for life teried a fine to the rere. — 
fioner in fee to certain uſes, adjudged no * 
ſu:render ; but if it were, it may be te Wh 
an uſe, - 3 688 7 
Surrender of a former leaſe, by acceptarc Wh 
of a void leaſe, - 87 * 
; Of 1 
I "- Tit} 
1. 5 
| £6 : di 
Tales: See more Trial, Whe 
Returned by the ſheriff, being party, rol 8 
3 — - — \ 7 
Trial by more thereof than oupht 0 * 
be, being ſufficient of the principal pa A 
nel, 1s erroneous, - 850 k 
Tales to the new ſheriff, where the ve Whe 
fac. was to the coroner's error, 8 Ia 
| Tail. Whe 
What ſhall be ſaid an eftate-tail, and u , 5. 
but for life, * - 24 3 
Where tenant in ſpecial tail, though be tat 29 
iſſue, may be guaſi tenant after poſi Whe 
lity of iſlue. - W . 
Where the iſſue ſhall have five years 10 "BY 
claim, - 561. 589. 595 * 
Tender * 
Of ſufficient amends to the plaintiff f , 
treſpaſs, not good. : T2: 
Without alledging a refuſal is not good of 
| bY * 
Tenure. | —_ 
Where in a writ of right che tenure mi Eccly 
be expreſſed, - - 2; Whe 
; Terr 2. F 17 
Inwrits, taken in proper ſigniſication; ba tie 
otherwiſe in wills or deeds, Apr 
Teſtament. 2 
In what caſe a ſeme - covert may make The! 
te ſtament, — 8 a 
What ſhall amount to à new publication The! 
a teſtament, - 2 40 Layn 
Where one being ſeiſed of two manors, i tit 


one in tail, and the other in fee, ew 
ie two in fee and leaves parti all 


A 
- deſcend, it ſhall 
the will, 286 
Tithes: See Preſcription, 
Where payable to a pariſh-clerk, 71 
Where a ſpiritual parſon may preſcribe in 
non decimando, — 206 


What ſorts of houſes in London are diſcharged 
from payment of tithes, - 276 
What hall be a good modus for a diſcharge 
of tithes, - - ibid, 
Of what things tithes ſhall be paid, 1. 256 
Tithes paid for one thing, cannot be a 
recompence for tithes of another thing, 
where both due in kind, and they are 
due for agiſtment, 3 
Where the modus decimandi of a park ſhall 
be determined upon the diſparking, * 
not, 
What tithes are due to the vicar, Fe. — 
the parſon, - - ibid. 
A ſpiritual perſona may preſcribe in non de- 
cimando, - — 475 
Whether, if ſuch parſon leaſe lands to a 
lay-perſon that become not tithable, #5, 
Where tithes ſhall be paid for lands drained 
or improved, where not, - 475 
A penny paid for every milch-cow, in ſa- 
tis faction of tithes of milch-kine, and beaſts 
agiſted, no good modus or preſcription, ibid. 
Where tithes are due for beaſts, where _ 
ibid, 
For dry cattle reared for the plough, or to 
* in the houſe, no tithes pay- 
e, — - - 471 
What tithe payable of trees of twenty * 
growth, 8 T - 477 
Trees once diſcharged ſhall yield no tithes 
of their wood, being after aride mor- 


a - 


ture, - - - - ibid . 
The lopping of trees privileged are diſ- 
charged of tithes, - . ibid. 


Ecclefia ecclefice decimar folwere non debet, 479 

Where an appropriator ſhall have tithes of 
the glebe — a 

If leſſee cuts wood to make hedges, no 

tithes of the overplus, - 499 

A preſcription, that a biſhop and his tenants 

at will, &c. are diſcharged of tithes in 

a prohibition, good, - 511, 512 

king pays no tithes, but his leſſee ” 1 

| | ibid. 

The king haththe tithes out of any pariſh,i6:4. 


ymen at common-law not capable of 


tithes ; but by way of retainer, they might, 


as ibid. 
An aflignee might hold diſcharged of tithes, 
' 1814. 


8182 


ainſt his own leſſee, 477 


e 
be a good Catisfaftion of Tithes not due to a vicar out of the parſon's 


glebe by the words in minutis decimis 
rotius pardchie ; otherwiſe of an endow- 
ment by expreſs words, 578, 579 
A difference where the diſcharge is 1 
reaſon of the perſons, as the Ciftercians, 
&c. there the patentee ſhall pay; bue 
if diſcharged by unity, there the pateniee 
ſhall not pay tithes, - 579 
Tithes diſcharged by unity at the Di ic lu- 
tion, and there the unity is traverſable; 
and if by preſcription, the preſcrij tion 
traverſable, — 584 
Tithes ſet forth and after detained, remedy 
lies either in the court chriſtian, or at 
common-law ; but againſt a ſtranger who 
takes them, only at the common-law, 607 
Tithes not due for fuel burned in the 
houſe ; but a preſcription to pay the 
| tenth cheeſe in lieu of milk, is good; 
but not to pay the tenth quart of milk 
except at the parſonage-houſe, or any 
other place, then good, - 60 
Tithes al not be paid for rakings, anleft 
covin averred, - - 660 
Tithes for pigeons, if proof of payment by 
2 witneſs be refuſed, a prohibition 
ies, - - — 
Tithes not grantable by copy, becauſe no 
parcel of the manor; otherwiſe of com- 
mon, or prima ig * prati. 814 
A modus of four ſhillings ſurmiſ d, and 
the proof was four ſhillings and ſix- pencę. 
yet good, > - 819 
Although ſevered, ſuable in the foiritual 
court ; and if proofs not allowed there, an 
appeal lies, - 844 
Title 


Needs not be made in eject one firme, or 
treſpaſs ; * otherwiſe, where land is de- 


manded, - - 671 
Toll. 


Where tenants in ancient demeſue ſhall be 
quit of toll for merchandize, - 227 
Toll, not of neceſſity, nor incident to a fair; 
and therefore, if the king grants /?riam 
annuatim cum omnibus libertatibus & libe- 
ris cenſuetudinibus ad hujuſmodi frriam 
ſpetantibus, by ſuch general words no 
toll can be taken; but otherwiſe, if it 
hath been uſually paid, * 558. 592 
Toll-througb, whether it may be claimed 


by preſcription, - 559. 711 
Traverſe. 

Where ſeiſin alledged muſt be traverſed, 30 

Where the time is traverſable, 7 88 

here 


A 
Where a trarerſe at another place than 
the ac on ſuppoleth, — = 184 
Where in an action upon the caſe the con- 
lideration is — 2 and what things 
in that action are traverſable, 201 
When, in an action on the caſe for words, 
the party ſets ſorth other words in his 
plea than the plaintiff ſuppoſeth in his 
count, with a traverſe to the words {| 
ken, and thoſe words confeſs no flander, 
they are void, - 239 
A certificate by a biſhop for not payment 
of tenths is traverſable ; for he doth it 
only as an officer, and not as. a judge, 
as in caſe of baſtardy, 8 80 
In trover and converſion, the converſion is 
traverſable, . 97 
To a bond with another, not good, 161 
The ſubſtance of the action 15 tra verſable; 
ſo is the conveyance to the action, if it 
entitle the plaintiff thereunto, if the de- 
endant cannot wage his law: otherwiſe, 
ir he may ſo do, - 169 
Where a matter not alledged in fa#o is 
traverſable, - 


- 241 
If a ſurrender be pleaded into the hands 


of the ſteward, if the traverſe ſhall be, 
whether the party was ſteward, or whe- 
ther a ſurrender made, - 260 
Where a deſcent is traverſable, 278 
Where, in an action on the caſe for a nale- 
feaſance, and the party anſwers it ano- 
ther way than alledged in the count, the 
defendant muſt traverſe the matter al- 
ledged, - "> 285 
Where neceſſary, a difference where title 
made by feoffment, there a traverſe; 


otherwiſe, if a grant of a particular 
eſtate ; for he muit have that by lawiul 


means, 2 * 65 1 
Of the place where the matter of juſtifca- 
tion is local, but not where it is tran- 
ſitory, none neceſſary, b 667 
Traverſe againft traverſe, good, 671 
A difference between an aſlile of Jarrerm 
preſentment, and 2 quare impecit: in the 
former, the laſt 
ble; but in the latter, the matter only 
is traverſable, - 687 
A difference where the juſtiſication is per- 
ſonal and tranſitory, and where local; 
there be may traverſe the place in the 
declaration, nas - 705 
Good, where is no confeſſing and avoiding, 
Not good, where an affirmative and a = 
gauve, n 8 755 


% 1 


reſentation 15 traverſa- 


If good of a reſcous returned by the {kerif, 


Of the ſole ſeiſin, where good, — 2 
the jointenancy, = f 


When both parties convey from one — 


Tre 
ſon, the mean conveyance is traverſable, f 
I 
Of a recovery in an inferior court is . t 
above, * - 921 For 
A difference where the matter is local and n 
where tranſitory, - $42 ti 
Of a devaſievit returned by the ſherif, tl 
may be, 2 - 860. 886 b 
ID county in battery, and not of ti. A 
© _ - wid, 
To an avowry, where not good, . 1 ; 
Treſpaſs. | a 
The defendant pleads that the treſpaſs 
done by himſelf and another, — the 
the plaintiff ſued the other, and had Whe 
— — and execution againſt him: ar 
by the better opinion it is a good bar; Wh: 
but it was adjourned, . 70 fe 
Where, for the battery of the on, it ies Whe 
for th: father and the fon, -- 55 
Where it is no good juſtification, in treſpat bix « 
for an aſſault — battery, to ſay, the ed 
plaintiff came, and took away his conie;, all 
2 ed 
Entry into the houſe of another, and king ot 
away goods, is treſpaſs; and what noi, WI 
l 245 Whe 
Where, in treſpaſs, dr jon ga is a gold Ve 
plea, and anſwers the whole cauſe of an 


action, 202 
Franktenement of another pleaded in bar, 
and replication to it, - 4% 
Church-wardens bring treſpaſs for taking a 
bell out of the church in the time of 
their predeceſſors, and ſuppoſed it to be 
ad damnum i pſorum, not good for them; 
for it ought to be ad damnun porocbian. 
iſe, if taken away in their 


rum; © 
time, ® - 145. 79 
The caſe was, A ſheriff took s bya 


8 and before execution by tale 
the defendant took them again, and judg- 
ment given for the plaintiff, being - 
riff, ® 39 
The defendant pleads an arbitrament in 
bar, not good, becauſe no place alledged 
of the ſubmiſſion nor performance there. 
of, nor any anſwer to the vi & = 


Where a man ought to give colour in that 
action, 5 


P 


y dean and chapter for entering in the 
cloſe of the dean, not good; for the 
chapter ought not to join, 200 

Treſpaſs lies not, by tae better opinion, 
for the taking a ſon or Caughter which 
is not heir to the father: it was arbitra- 
ted, - * 769, 770 

For breaking an houſe in ſuch a parith and 
ward in L.; upon ns guilty, the jury found 
the houſe was in the pariſh, but not in 
the ward ; and good, for ſuperfluous, 
being 2dmitted, by the parties, - 283 

Nat guilty pleaded, the jury found the 
plaintiff tenant in common with others 
of the land: the defendant hath Joſt the 
advantage of his plea in abatement, and 


the jury's finding it 15 not material, 554 
THU. 


Where the trial, whether a day be Sunday; 


and, being by the almanack, is good, 227 
What ought to be by certificate, and what 
fer puts, - - 233 
Where a trial ſhall be per medietatem lingua, 
275 
dix of the jurors were ehallenged and trait- 
ed, and a diſtringas was awarded againſt 
all ; but the trial was by the fix not trait- 
ed, and by others by a tales, good; 
otherwiſe, if it had been by any of thoſe 
who were traited, 429, 430 
Where the iſſue ariſes in two counties, two 
venires ſhall iſſue, and fix of one county, 
and fix of another, ſhall try the iſſue, 
| 471 
Where ſeven of one county, and five of the 
other, by conſent, entered the record, 
tried the iſſue, FLIES 
Wherenone of the principal panel appear up- 
on the Sade cor poragand di/tringas, à decem 
tales ſhall ſue; but if it be awarded 
upon the veuire, it is error, 503 
Where a ſale in market was pleaded in bar 
in trover in one county, and the iſſue 
was upon the ſame ſale made by cove- 
nant in another county; the trial in the 
county where the covenant was made, 
was holden good, - $10 
Trial good where twenty-three were only 
returned in the wen, fac. by twelve of 
mo but otherwiſe, if by a tales award- 
ed, , : 4 8 
Payment alledged at a houſe in c. 
me pariſh or ward muſt be alledged, and 
ſo ſaid the Prothonotary, 732 
An alien being defendant tales de circum- 
fanitur, i» good, no exception being 


8123 


taken, and eleven of the principal ap- 


caring, - 818. 841 
Of infancy, where the land lies not, where 
action is brought, - 8:8 


Trover. 


The place and time of the converſion muſt 
be alledged therein, 57. 68. 
It kes for a grey hound; and there are four 
Kinds of dogs which the law regards, a 
mattiff, an hound, which comprehends a 
greyhound, a ſpaniel, and a tumbler, 
2 
It the defendant do not confeſs a *. 
ſion, his traverſe is ill, fer his plea ſl. ould 
have been t guilty, and given it in 
evidence, - 434» +35 
For negligent keeping of twenty bar els 
of butter, it lieth not, for he is not com- 
pellable to keep it ſafely, as apparel or 
a horſe; but if he uſe it, it is conver- 
ſton: ſo if he purpolely miſ-uſe it, 219 
If buying of the goods, and ſelling them 
again before the action brought, or no. 
tice whoſe they were, be a gcod bar in 
trover, - — - 480 
Where it is a good plica, that the defendant 
bought them of the plaintiff, and ſeveral 
cthers, much good matter, 485 
Whether a trover and denial be a conver- 
ton, - - 95 
Where it is laid in one county, * a 
juſtification in another, the other county 
muſt be trzverſed, - 404 
Where the converſion is traverſable, 55 
Trover and converſion of twenty-five Wm, 
that the defendant fold his matter's corn, 
and converted the money to his own uſe ; 
judgment ſor the plaintiff, and reverſed 
in error ; for it lies not for money found, 
unleſs in a bag or cheſt, 638. 661. 746. 
841. 870 | 
It lieth nut of an —_— but treſpaſs, 
if he cancel it; and if he receives the 
money, and deliver it, an accompt, 723 
That he converted ten capjas & cia, 
good, for all one; but otherwiſe, it diſ- 
tinct things, and it lies for money only, 
81 
It lies for goods toxtioully taken, as well A 
det. nue or replevin; for the property re- 
mains in him at his election, 824 
Brought for delivering money depoſited upon 
a wager, . . 870 
Againſt baron and feme, and the conver- 
fron by the feme only, they plead vn 
funt inde culpabiles ; the baron not bein 
charg 


rern. 


charged with any tort, the iſſue ought 
to be, guid if/a non et inde culfabilis, 
and a repleader awarded although after 
verdict, — N 883 


V. 
Valve | 
Of marriage, if it belong to the lord 4+ 


mero jure without any tender; two againſt 


two, and ſo adjourned, 468, 469 


Variance. 


Where between the writ and count abates, 
18 
In a prohibition, variance between * 
ſurmiſe and declaration maketh all we 
1 

Variance between the writ and count, 2 
it is helped after verdict, - 204 
Where between the indictment and the 
mean proceſs, in point of letters, avoids 
an outlawry, - 198 
Where there is one original and two de- 
clarations, and they vary, where it is 
error, - - * 416 
Where between the deed and count, avoids 
all, - - 189. 256 
Where the jadgment is ſuppoſed to be given 
before other judges, in the writ of error, 
then in truth it is in the judgment, 198 
Where between the Airingat and wenire in 
the chriſtian or ſirname of a juror, ſhall 
ſtay the judgment, 222. 256. 258 
What between the mean proceſs and ori- 
inal, ſnall avoid an outlawry, 248 
Where the wenire and diftriagas vary from 
the very matter and ſubſtance of the 
iſſue, ſhall be good, - 258 
Where the action being upon a deed, and the 
bill upon the file and declaration vary, 

it ſhall be aided, - 236 
Between the plaint and recordari and the 
declaration in bancn, not material, for the 
plaint is determined, - * $43 


Venire. | 

Where it ſhall be de corpere comitatiis, 195 
Where a grant pleaded to be made at one 
place of a matter iſſuing out of another, 
and iſſue joined upon the deed, the cue 
ſhall come from the, place where the 
deed is ſuppoſed, or from the other place, 

| F -- VIP 


Where a venire ſhall come from the place 
where a ſurrender 15 ſuppoſed to be made, 
and not from the manor, = 259 

Where a cenie only de nete may be 
granted, or the party mult begin again, 


260 
In what caſes a venire de novo ſhall be 
awarded, - - 261 


Where in an action for words, the party 
juſtiſies them in another place than ſup. 
poſed in the count, the venire ſhall come 
from the place of juſtification, or from 
the place where the words are ſuppoſed 
to be ſpoken, 8 261 

Where in an eſcape the wenue muſt be 
from the place where the arreſt is alled ged 
to be, or from the place where the eſcape, 

271 

Where the trial being per medietatem * 
and the form of the venire 15, quod quili- 
bet babeat four pounds land, it ſhall be 

intended only to go to the Englih, 293 

Where a thing is laid in a city in alta Wait; 
of the ſame, and the venire is from the 
city only, it ſhall be well, and intended 
there be no more wards in the ſame 
city, - - 282 

Venire fac. muſt agree with the roll; other- 
wiſe, if no writ at all; for that is aided 
by the ſtatute, 3 "2 

Where well awarded, - 538 

De fective upon the roll, amended, 553 

Well awarded upon the roll, altheugh other- 
wiſe returnable, may be amended, 572 

Awarded to the coroner for conſanguiuity, 
al-I a tales returned by the ſheriff, er- 
roneous, and not aided by 32. Her. 8. 


or 18. Liz. and fo judgment reverſed, 


574. 580 

But the coroners need not annex their nam: 
to the tales, - 566 
To the coroners, the plaintiff being ſervant 
to the ſheriff, to preyenant delay, and tat 
writ judicial, 2 582 
Venire fac, or diſtringat, no return there- 
upon, not aided by any ſtatutes, 587 
Venire fac. de vicineto ae D. & S. where 
it ought to have been from S. only, 1s 
error, and where not, 600. 620 
Returnable three days after the Term, ard 
a d:ftringas awarded thereupon, and the 
Jury taken, is ill, -  boz 
Coram juſlitiariis neſtris die Paſchæ in 13 
dies 12 liberos legales homines, Ec. and 
no place where, amended by the roll; an 
ſo libras for libero, & quid habeat for 
* od „. 4 þ : | — babecalil. 


babeatis, being to the ſheriff of London, 
618 
If net guilty pleaded upon the place where 
the ſtopping is; but not, if iſſue upon the 
preſcription, - - G1 
Awarded from more vills than ought to be, 
is ill ; but the place where the taking 
was, 15 neceſſary, - G21 
Venire fac. in inditment was ad faciendum 
jurat. placito tranſgreſſtonis, omitting et ejec- 
tionis firme, not amendable, 622 
Maſt be from both counties upon 1. and 2. 
Philip and Mary, - 
Miſawarded upon not guilty ; otherwiſe, if 
the leaſe had been traverſed, 701, 702 
Where well awarded from one place, and 
where not, - 751 
uorum quilibet habet 4 libratas terre, as 
ood within the ſtatute as /ibras, by the 
rothonotaries ; not neceſſary, if the king 


arty, 2 413. 752 


y — 
; Differing from the roll, amended after ver- 


dict. .- - 758 
According to the replication and rejoinder, 
although the ſur-rejoinder varies, 762 
Venire fac. and diffringas bare tete the ſame 
day, aided by 32. Hen. 8. 781 
Payment pleaded apud domum manſionalem 
rectoriæ de Much-Hadham, and a wenire 
fac. awarded wicineto de Muc5-Hadham, 
good, - - 804 
Venire 'fac. de civitate, good for trial in 
cities, where no pariſh or ward is alledged, 
8 
Ven. fac. de medietate linguæ, quorum quiliber 
habet 41. good, becauſe of the form, 841 
Bearing zefte after the judgment, as no wer. 
fac. and ſo aided, and the tete thereof 
15 not amendable, but the return 1s, 820 
To the coroners, after one awarded to the 
ſherif, - - 85 
But one to try two iſſues, good, 868 
De burgo de Abindon and de Abingden in- 
tended to be all one, - ibid. 
De medietate lingag ought not to iſſue but 
at the prayer of the alien defendant ; 
and not fo, if a peer be party, 86g 
rom the place where the cauſe ariſeth, $70 
4 well returned by the ſheriff ; adjourned, 
| 832 


Verdict. 

Where a verdi& finding aftér the time 
alledged in the count, in what action it 
ſhall be faid tobe good, - $53» 54 

Where a verdict finding matter larger than 
laid ſhall be avoided for all, 79, 89 


646 - 
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After verdi& returned in court, it is not 
amendable, . - 112 
Where a verdict may make good a bar, 
that is ill, - - 116 
The iſſue being, if it were the frechold of 
J. B. and the verdit found it was the 
plaintiff's freehold for two parts, and of 
J. B. for the third part, and ſo a tenan- 
cy in common, the plaintiff could not 
have judgment in treſpals, + 457 
In a ſpecial verdict, the circumſtances of 
every thing need not fo ſtrictly be found, 
as it is to be pleaded, - 167 
Where a jury finds a matter according to 
law, but not according to the preciſe mat- 
ter in the iſſue, it is good, = 
Where in an action on the caſe for words, the 
jury finds the words mentioned in the 
declaration, ſhall be good. 224 
Where a verdict finds an eftate tail, or a 
particular eſtate, and ſhews no beginning 


of it, . - 407 
Where a verdi& that finds not a cuſtom 
directly as pleaded, is not good, nor 
well found, - - 415 
Where in ejedtione firme for thirty acres, 
the jury finds the defendants guilty for 
ten, and for the reſt not guilty, the ſhe- 
riff ſhall take the parties information 
which ten acres to deliver in execution, 


Where it ſhall be good in part; md 601 
in the other part, 480, 481 
Where it ſhall be good by intendment, ibid. 
Where the latter words ſhall explain and 
controul the former, - 482 
A verdi& that J. S. was ſeiſed jointly with 
another, doth not warrant the iſſue, that 


he was ſeiſed, — 306 
Where an alienation ſuppoſed in fee is found 
but for life, it is good, - ibid. 


Where a verdict ſhall be good by intend - 
ment, * . 505 
Verdict ought not to be altered in matter 


ede weed dada md * 

ſerdict , ng ing 1 the 

iſlue, not guilty, — * 854 
Vicar, 


An endowment of à vicarage of the third 
art of the tithes of a manor, was ad- 
Judged good, as well to the tithes of the 
demeſnes as of the freeholders, 662, 65 
Where the vicar ſhall have the tithes of 2 
fron as his minute decimæ, » 467 


8 


I. SE. 


Where a vicar endowed of ſmall tithes ſhall 
not have tithes of the glebe in the appro- 
priator's hands, alias in his leſſee's, 479 

He fhall not have tithes of the parſon's 

. glebe by the words in minutis decinis 
zotius parochie ; otherwiſe of an endow- 


ment by expreſs words, 578, 579 
Vicarage not loſt for want of a pretentation 
by the parſon ; but ſomewhat ought to 
be ſhewed of the uniting thereof, 873 


Videlicet. 
ix.) expounded, - 848 
Viſne 


Stall be from the place where the ſtopping 
of the way is alledged, upon iſſue Je e 
tert, or not guilty ; Otherwiſe, it the pre- 
ſcription for the way be traverſed, 426. 


227 
Maſt be from the place where the juſtiſica- 
on aroſe or elſe a miſ-trial, not aided by 
the ſtatute of jzecfarls, - --- AS 
Shall be from the vill, and not from the 
manor, - - 837 
From the manor, where heriot-cuſtom is in 


queſtion, - oc 855 


Union, 

By the flat. 37. Hen. 8. cap. 21. may be 
of wo churches, either not above gl. 
annum, - — 500 

is ſtatute being in the affirmarive, does not 
tall the union of Churches at the com- 
mon law, - — ibid. 
At common law the ordinary, with the 
patron's aſſent, united poor churches, 
without the king's confirmation, ibid. 
The cauſes of unions, - 501 


Void, and Voidable. 


Where a matter ſhall be ſaid void againſt the 
ſucceſſor, within the ſtatute of 1. £l;z. but 


pood againſt the biſhop himſelf, 207 
Where, upon an outlawry reverſed, the 
eſtate ſhall ſo be ſaid to be void, as 


againſt all perſons, as the party to have 
actions — E treſ. 
paſſors, - 


e 

Uſes. | 
What fort of covenant will alter or change 
1 ; 3 


What is good con{ideration in a eovenant 


to raiſe any uſe, - 394 
Where one may by covenant limit an ule 
of land he hath not, - 01 


Limited to one and his heirs, but to * 
uſe of another for life or years, ſhall be 
ſaid to have the eſtate larger than the 
uſe, or that ſhall remain in the feoffor, 


0 
A feoffment to the uſe of the Web 
his wife that ſhould be after marriage, 
and the heirs of their bodies att», mar. 
riage, the new uſe ſhall ariſe, it n- 
tervenent act to deſtroy it. 43 
What words in the limitation of uſes al 
be conſtrued a fee- ſimple, 8 
Uſe future, and in contingency, is deſtroyed 
by a feoftment and five, becauſe before 
it came n e, . 630 


It may be upon a ſurrender, - 65 


Uſe future, not deſtroyed by a feoffment, 
| 68 

Uſe contingent, if deſtroyed or bound by - 
leaſe for years, - 704. 85 
A covenant, that his feoffees ſhall ſtar 
ſeiſed ; no feoffees, no uſes, 13 


Uſury :* See more ufon 13. Eliz. 
cap. 8. title, Statutes. 
Uſury, what and where it is, 643 


A. delivers an 1oo!. to B. who covena ts 
to pay to every of the children of 4. 
which ſhould be alive at the end of ten 
years, 8ol. having five daughters, and 

ave ſecurity accordingly ; no uſury, 
Far a caſual bargain ; for in ten years are 
many alterations; otherwiſe, if at the 
end of one or two years, - 741 


Utlawry : See Outlawry. 


Where it ſha!l be pleaded in abatement, 
and where in bar, - 203 
Where the exigent and original vary in ſome 
letters of the name of plaintiff, ſhall be 
reverſed, 240 
Where the exigent hath the word b/aba and 
the original b/ada, ſhall be wraldl, 

| ibid. 


Wager of Law. 


Wager of law lies not for a bailiff j 
compt, - - | 


Upon 


A 


Upon debt in chancery, gugre, 648 
In a debt upon a real contract, 750 
Lies not in debt for money for tabling, $18 
Lies of money received by the hands of the 


plaintiff s wife, — 919 
Waiver 

Of $s ſtolen, how to be ſeized and 

rel 3 - G11 

ol goods, what it is ; it may be without 

purſuit, * . - 694 
Warranty. 

Upon what fine a warranty may be created, 

17 


Where I have a warranty for twenty acres, 
and infeoff J. S. of one, the whole war- 
ranty 15 gone, - 469 

Upon a leaſe by tenant in tail for three lives, 
the leſſor Lies without iſſue, the war- 
ranty is determined, - Goa 

General, by dedi, is not deſtroyed by a 
ſpecial one, * 864 


Warrantia Cbartæ 
Lies not for a general warranty, unleſs dedi 


be in the deed, - 861 
Warrant of Attorney. 
Where the entry differs from it, 201 


Waſte. 


f. leſſee for years of a park, grants all his 
intereſt therein to B. excepting all wood 
and under-wood growing thereupen ; waſte 
is committed in the trees; the queſtion 
was, Againſt whom the action of waſte 
ſhould he, whether againſt 4. or B. ? 
Much debated, but no judgment, 17, 18 

Where, upon a loſing by default, enquiry 
ſhall be of the walte and damages; and 
where only of the damage, 18 

A. ſeiſed in fee, makes a feoffment to the 
uſe of himſelf for life, the remainder to 

. in fee; in waſte brought by B. 4. 

leads he was ſeiſed in fee, ab/7ue bee, 
Fe.; the jury found the feoffment to the 
uſe of himſe f for life, without unpeach- 
ment of waſte, the remainder at ſupra ; 
and judgment for B. - 40, 41 

The plaintiff counts that he was ſeiſcd, and 

Faſcd to the defendant for years, and 


= A Fa 


ſaith not of what eſtate he was ſeiſed, but 
that it was ad hereditationem . judgment 
for the plaintiff, . 57 

The writ being in the texet, not tenuit, i 
not good; and the defendant being 
charged in right of his wife, who was 
tenant for life, and dead, the action 13 

one ; for it ſhould be fecerunt waſtum ; 
at if otherwiſe, concord with ſatisfac- 
tion is a good plea here, for damages 
only are recoverable, 356, 357 

The plaintiff had but a third part of a re- 
verſion in common with two others, and 
therefore could not bring waſte, - 4357 

In cutting down three hundred oaks, he 
pleads as to two hundred for reparations ; 
as to the reſt, he keeps them to employ 
about repairs, tempore oppertuno, Wc. 3 no 
good plea, , : $33 

Waſte in the tenuit by an aſſignee in he 

- reverſion againſt leſſee for years, after 
aſſignment, excepting the benefit of the 
2 and trees, the exception being 
void, 

Waſte againſt leſſee for years, a proviſe 
that the leſſor might cut and carry away 
the timber growing, Cc. a covenant 
only, and no exception, and the waſte 
well brought, . - 690 

Waſte negligemt not puniſhable in tenant 
at will ; —— of. voluntary waſte by 
him, * © 


Watch, and Ward, 


What fort of perſons may be appointed to 
watch within the ſtatute of Winchefer, 
and 5. Hen, 4. cap. 3. and whether the 
conſtable can commit the party to the 


777. 784 


ſtocks for refuſing, - 204 
_—_— 
The wife cannot give authority to enter the 
huſband's houſe, - 245 
Will, 
Where in a will the heirs may take and 


inherit, though the father died before 
the deviſor, and could not take, 


The firſt not revoked by a ſecond; ended 

by arbitrament, - 721 
Writ. 

Where the count may aſcertain the writ, 


23 
Where! 


4 . X. 


- Where, in « guare inpedit, the writ ſhall 
de general, and the count ſpecial, 240 
Writ judicial amendable, - 


De wentre inſpiciendo, and the proceeding 
thereupon, - 5 


Writ and proceſs directed to the ſherifts of 
I. returned by two, the one ſheriff, the 


- other not, amended; return by — 


good, * 5 7 
Wut of inquiry amended by the roll, but 
not & conver/o, — : 677 
Wri of account againſt two, one dies after 


judgment, it abates only againſt him; 
but adjourned, - 01 
Writ of waſte againſt baron and feme, fop- 
poſing the wife held the lands ex 4. 
miſſione J. J. her former huſband, and 
the count ſpecial, not good; for it ought 
to have been ſpecial, and is not aided 
by 1 8. Eljz. after verdict: otherwiſe, if 
e b. 
Writ and declaration, i in ſub. 
ſtance, not aided by 18. Ex. wp Aral 


if no writ at all, — 829 
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ERRATA ET ADDENDA. 


Page 4, note (a), after 25. Geo. 3. c. 39. read © and 1. Bl. Com. 373.” 

Page 21, caſe 2, in marg. dele © Hytt. $1.” 

Page 49, caſe 4, in marg. inſtead of © a&ion” read © Court.” 

Page 77. marg. after © 1. Com. Dig. 319. read ©* ſed wide note (a), 3. Term Rep. 
p. 365, where it appears that proceeding by bill is ax original adion, 
within the 18, Eliz. c. 5. ; 

Page 93, caſe 2, in marg. inſtead of “ abate” read © omit.” 

Page 119, caſe 8, in marg. line 2, inſtead of “ are” read © 75,” T 

Page 148, caſe 17, in marg. inſtead of © ſurrenders“ read“ ſurrender.” 

Page 149, caſe 18, in marg. after ( Paſt. read * 176,” 

Page 164, caſe 6, in marg, inſtead of “ are not” read al not be.” 

Page 175, caſe 1, in marg. for © negleds“ read © negle8,” and for © not” read 
« 29." 

Page 213, caſe 3, in marg, after“ Doygl. 34; read ©* ſee Foſter's Crown Law, 62." 

Page 267, caſe 2, in text, inſtead of © page 2583” « page 212. 

Page — note to caſe 5, inſtead of and that the deviſe was" read © and the 
deviſe was." | 

Page 314, caſe 6, in marg. inſtead of © ;f it does not” read ® if it do not.” 

Page 316, caſe 10, in marg, inſtead of . pajid-A” read © paid to A. 

Page 319. caſe 5, line 4, text, inſtead of Eli. read“ Eqey.” 

Page 360, caſe 20, inſtead of TRESPASS wpon demurrer” read TRESPASS, 
Upon demurrer, the caſe was, &c.” | 

Page 373, cale 21, after © 2. Ld. Raym, 1552 read © 3. Term Rep. 393.” 

Page 428, caſe 29, line 2, dele “ one,” line 5, inſtead of © of the feoffment” read 
« of feoff ment.” | 

Page 429, caſe 33, in marg. inſtead of © 2yho had been” read © ah have been.” 

Page 430, caſe 34, in marg. inſtead of © tries” read © try.” 

Page 431. caſe 36, inſtead of ** 2. Cre. 161” read Co. Car. 161.” 

Page 437, in marg. after “ 1, Term Rep. 86” read 3. Term Rep. 393“ 

Page 457 „ in marg. after f Deng. 461” read . 3. Term Reps 394+" 
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